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"PREFACE, vane f° 


This volume of Decisions of the: ‘Department of the Interior covers 
the period from January 1, 1966, to December 31, 1966. It includes the 
most important administrative decisions’ and ipo opinions that were 
rendered by officials of the Department during the period. 
_ The Honorable Stewart L. Udall served:as Secretary of the Interior 
during the period covered. by this volume; Messrs. John A. Carver 
and Charles F. Luce served as Under Secretary; ; Messrs. Harry R. 
Anderson, Stanley A. Cain, ‘Frank C. DiLuzio, Kenneth Holum, 
J. Cordell Moore served as Assistant Secretaries of the Interior; 
Mr. George E. Robinson served as Deputy Assistant Secretary for Ms 
Administration; Mr. Frank J. Barry served as Solicitor of the Depart- 
- ment of the Interior and Mr. Edward’ Weinberg as Deputy Solicitor. 
_ This volume will be cited -withiti.the Department of the Interior | 
as “73 [.D.” 
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW:0F 
DEPARTMENTAL DECISIONS PUBLISHED IN. INTERIOR, DECISIONS 


~The: table below sets out.in‘ alphabetical order; arranged according 
to the’ last: name of the first party named in the Department's’ decision, 
all the departmental decisions published ; in. the Interior. Decisions, | 
beginning with volume 61, judicial review of. which. was sought by. one 
_ of the parties concerned. The name of the action is listed as it appears 


on the court docket in each court, Where the decision of the ‘court has 


_ been published, the citation is given; "if not, the docket number and _ 
date of final action taken by the court is set’ out. Tf the court issued an 
opinion in a nonreported case, that fact is ‘indicated ; otherwise no 
opinion was written. Unless otherwise indicated; all. cults ‘were com- 
menced in the United States District Gourt: for the District’ of Co- 
lumbia and, if appealed, were appealed to the United States Court of 
Appeals for the District of Columbia Circuit. Finally, if judicial re- 
view resulted in a further departmental decision, , the: departmental 
decision is cited. Actions shown are > those taken prior | to the end of: the 
year covered ' by this volume. 


Adler Construction Co. 67 L D, 21 (1960) (Restasldizration) © 
Adler Construction Co. vy. United States, Cong. 10-60. Suit pending, - 
State of Alaska, Andrew J. Ralerak, Jr, 73 LD. 1 (1966) 


Andrew wo: Kalerak, dr. et ail. v. ‘Stewart i Udail, Civil ‘Ketion | No. A-35- 
- 66, in- the United: States District Court for the District of Alaska. J udgment 
for Plaintiff, October 20, 1966. 


Allied Contractors, ine. , 68 1. D. 145 (1961) 


Allied Contractors, ‘Ine. v. United States, Court of Claims No. 163-63. Suit 7 
pending. | | 
Leshe N. Baker et ai., A-28454 (October 26, 1960). On reconsideration - 
— Autrice C. Copeland, 69 I. D. A (1962). 


| Autrice Copeland Freeman v. Stewart is vaan, ‘Civil Action. No. (1578 | 
Tucson, in the United States District Court for the District of Arizona. 


_ eucemeut for Defendant, “September 3, 1968" (opinion). Affirmed, 336 F. 2a 


. 706. (1964). No petition. a 
Maz Barash, The Pewas Company, 63 I.D. 51 (1956) 


dus Mar Barash v. ‘Douglas McKay, Civil. ‘Action No. 939-56, Judgnient fo : 
_ Defendant, June 18, ‘1957; reversed. and. remanded, 256. Fr. 2d 714 2958) ; : 


a tee 
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judgment for Plaintiff, December 18, 1958. Supplemental Decision, 66 1. LD. 11. 
(1959). No petition. 


Barnard: Curtiss Co., 64 LD. 812 (1987) 65 LD. 49 (1988) 


Barnard-Curtiss Co. v. United sete Court of Claims No. 491-59. Tuas: . 
ment for: Plaintiff, 301 F. 2d 909 eS, 


_—n Bate, 69 ID. 230 (1962) . 


_ Katherine 8. Foster & Brook. H, Duncan, ID. ve ‘Stewart. De ‘Udall, Civil 
“Action No. 5258, United States. District. Court: for the. District of New. _ 
“Mexico, Judgment: for Defendant, J anuary. 8,. 1964. Reversed 385 F. 2d 828 | 
~ (10th Cir. 1964). No. petition. | . © 


Som Bergeon 21. 995. ac - 
_ Reconsideration denied, IBCA-11 (Decambar 19 1955) 


Sam Bergesen v. United States, Civil Action No. :2044, in the United. States ae 


"District Court for the Western Division of Washington. Compan dismissed, 
-Mareh 11, 1958. No appeal. . “toe | 


BLM 045560, 70 LD. 231, (4963) Ct eat, Mit 
2 win “New: ‘York State Natural Gas Corp. Vv. ‘Stewart L.. Vaal, Civil Action No, _ 
 2100-€8,. gfe _ 
7 ‘Consolidated Gas Suppty Cor. Vv. Stewart 7 ‘Uaai, et al., Civil ‘Action No. 


. 2109-68. ‘Judgment for Defendant, September 2, 1965. “Affirmed, April 28, 
ie 1966. No petition. . 


in, Melvin A. Brown, 69 91 D. 131 (1962) 


MM elvin A. Brown v. Stewart L. Udall, Civil AcHow No. 3859-62, ‘Fadgment: 
' for Defendant, Ser 17, 1963. amon reversed, 335 F.2d 706 — : 
No petition. : 


The California Cane e 66 7 D. 54. 4. (1950) 


= The California. Company. v. Stewart L. Udall, Civil Action No. 980-59. ~~ 
Judgment for Defendant, October 4, 1960. (opinion). Affirmed, 296 BF. 2d 384 i. 
(4961). | a 


"i 7 Carson Construction Con 62 LD. 499 (1955) 


Carson Construction Co. ve United States, Court of Claims No. 487-59, 
Judgment for Plaintiff; December’ 14; 1961. No pepe 


mer Mrs. Hannah Cohen, 70 I.D. 188 (1963) _ 


ce cine and Abram Cohen. ve United States, Civil Action N 0. +8158, ‘United a 
States District for the District of Rhode Island. ‘Compromised. | 


: Barney R. Colson, 70 I.D. 409 (1963) | — 
: Barney R. Colson et al. ve. Stewart DL Udall, Civil Action No. 63-26-Civ.— 


06, United States District Court for the Middle District of Florida. Suit a 


‘pending. 
Columbian Carbon paca, Me erwin E. ia 63 L. D. 166 (1956) 


“Mi erwin E. Liss v. Fred A, ‘Seaton, Civil Action No. 3233-56, J udgment for 
" Defendant, J anuary 9, 1958, Appeal dismissed for want of ea Sep. 
s Seer 18, 1958, D. C. Cir. No. 14,647. 
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ie Appeal 0 of Continental Oil Company, 68-I.D. 837 (1961). 


| Continental. Oil Co:'¥: Stéwart B..Udall, et aliy-Civil. Action Nos 366-62, - ak 


i oy Fadement for: defendant, April 29; 1966. Appeal taken. 
“a John ¢. DeArmas, Jr., PA. McKenna, 63 I.D. 82. (1956) 


Patrick A. ‘M cKenne: v, Clarence A, Davis, Civil Action Ne 0. 2125-56. J Fade: _ 
ment for Defendant, J une 20, ayOn: omiseaa 259 F. 2d 780 aes Cert. den., 
858 U.S: 835. (1958)... 


| The Dredge Conporidtin, 64 L D. 368 (1957): 65 t. D. 336 6 (1908) 


Te The Dredge Corporation v. a “Russell Penny, Civil Action No. 4] 5, in ate 7 e 
United States District Court for ‘the District of Nevada. J udgment: for De- 


ae - fendant, September 9, 1964. Affirmed, 362 F. 2d 889 (9th Cir. 1966). No peti- | 
tion. See also Dredge.Co. v. Husite. OO, 869 P.2d 676 (1962). Cert. dem, see 
U.S. 821 (1962). 


: J John J. Farrelly et al. 62D. 1 (1955) 


- ohn we ‘Farrelly and The Fifty-One. Oil Co. V. Doisics M OmGu, Civil. Action 
No. 3037-55. J udgment for Plaintiff, . October al a 1955. No appeal. | 


— Western Ow Company et al., 65. L.D. 316, 427, (1958) 


Raymond gf Hansen Vv. Pred “ “Seaton, Civil Action No. 2810-59. ‘Judg- 
ment for. Plaintiff, “August 2.51960: (opinion). No. appeal taken. 
| See Safarik v. Udal, 304 Fk 2d 944 (1962). Cert. den., 871 U. S. 901 (1982). 


Gabbs I Ewploration Co., 67. D. 160 (1960) .: 


Gabbs Eaploration Company v. Stewart. By Udall, Civil Retin, No: 219-61, . 
Judgment. for Defendant, December 1, 1961. Affirmed, (315. F. 24. 87 (1888), 
Cert. den.; 875 U. S. 822 (1963). | 


: Stanley Garthofner, Duvall Brothers eT. D. 4 4 (1960). 


| Stanley Garthofner v. Stewart EL. Udall, ‘Civil Action No. 4194.60. - Jude: | 
ment for Plaintiff, _November 27, 1961. No appeal. DS . 


| General, Excavating Co. 67 LD. 344 ( 1960) 


‘General Excavating Co. Ye ‘United States, Court of Claims No. 170- 62, Dis. | 
missed with prejudice December 16, 1963. 


Nelson A. Gerttula, 641. D. 205 ( 1957) 


“Nelson A. Gerttuia v. Stewart L. Udall, Civil ei No. 685-60. ‘Inde- a 
“Gent: for Defendant; June 20, 1961; motion for Rehearing. d denied, August § 3, 
1961. Affirmed, 309 F. 2d 653. (1962). No petition. | | 


| Charles B. Gonzales et a Western Out — Te et als 69 1 D. . 
236 (1962) . ae 


Pan iy eum Petroleum Corp é Chabon B. ‘Gonsates ¥ Vv. . Stewart Z,. Vaalt, . 


| eg Action No. 5246, United States District Court for the District of. New a 
Mexico. sugement: for Defendant, May 18, 1964. Affirmed, 352 F 24 1 32. font 


- wee: 


262724672 
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| up Oit Corporation, 69 I.D. 30 (1962)... Obata ot ae 

| “Southwestern. Petroleum: Corp. v. Stewart L. -Vaalt, Civil: fe fie No. 2209- | 
62. Judgment for Defendant, October 19; 1962. anne, ‘325-F; 2d 633:.(1963). 

| ' No petition.. eet. | 

| Gauthete. Ff leotrioal Constructions, 62. 1 D. 280 (1958), IBCA-22 

-(Supp.) (March 30, 1956) plat yas : F 


Guthrie Hlectrical Construction. Co. v. United States: “Gbunk of - Claims 
No. 129-58. Stipulation of settlement filed September... 11, 1958. pees 
/ Offer: accepted and case closed October 10, 1958. 


& i. H. Hagood et al., 65 1D. 405 (1968) * 


Edwin ‘Still et al. v. United States, ‘Civil Action No. 7897, United ‘States | 
‘District Court for the District of Colorado. : Compromise eoceDeed = 


Raymond J. Hansen et al., 67 1.D. 362 (1960). 


Raymond J. Hansen et al. v. Stewart i ‘acu, Givil “Action No. 3902-60. 
Judgment for Defendant, J une a 1961: ‘Adirmed, oF FE ie 944. + (1962). Cer: 


den., 371 U. S. 901 (1962). 


Robert Schulein v. Stewart L. Udall, Civil. Action No: 4131-60. ee 
for. Defendant, June 23, 1961. Affirmed, 304 F. 2d. 944. eel No petition. 


K enneth H olt, an individual ete, ; 68 1 D.148 (1961) 


Kenneth Holt, ete. Vv. United States, Court of " Olaims No, 162-62, ‘Stipu- 
lated judgment, July 2, 1965. at oe 


A ope N atural Gas C ompany, 7 0 I. D. 298; 8 (1968) 


Hove Natural Gas Co. v. Stewart iL, Udall, ‘Civil Action No. 2139-63, 
Consolidated Gas Supply Corp. Vv. Stewart qs. Udall, et al, Civil Action 
No. 2109-63. Judgment for ‘Defendant, ae. 20, 1965. ‘Affirmed, or 28, 


_ . 1966. No petition. - | 
Boyd L. Hulse v. William H. Te 61 L D. 219 , (1960) 


William H. Griggs v. Michael T. Solan, Civil Action No. 3741, in the: United 
States District. Court for the District. of. Idaho. ce for dismissal filed 
- May 15, 1962. | 
Idaho Desert Land E intries—I hin, H ea oe : 7 9 1. D. 156 6 (1965) 
7 Wallace Reed, et al. v.. U.S. Department of the. Interior et al., «Civil he: 
tion No. 1-65-86, ‘United States District Court. for the Distriet of Idaho, — 


‘Southern Division. Order denying. preliminary: injunction, September. 3, 
1965. Appeal, 9th Cir., 20350, ae ; 1965. Dismissed, Papa eae 10, - 


. - 1965. Suit pending, - 
Interpretation of the pad his Ack, 7! 1 I.D. 20. (1964) 
pe ‘Floyd 4 A. Wallis v. Stewart L Uaars, ‘Civil ‘Action. No. 3089-63. Suit pend- 
| ang. on - : ; 
J. A. Terteling ce Sons, ia. “eaLD. 466 (1957) 
J, A. Terteling € Bene) Ine. v. United States, Court of Claims No. padi 
‘Suit: evening: 
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i D. D. Ariston Co. Ine. 63 1D. 289 (1956). 


ods: D. ‘Armstrong, Inc: Ws! ‘United. States, Court:of Claims No: 490-56: Plain- | 
- tits motion to dismiss petition: allowed, June: 26; 1959.:: a Tae Ss ds 6 


Leo. Kottas,, Eart Lutsenhiser, (3 LD. 193 ese) 


Bart My ‘Laitzenhiser- and ‘Leo J.: Kottas: Vv. Stewart. Lb. Vaatt: a ale ‘Civil oe 
| -Netton. No: 1371, ‘United States. District. Court for Montana, athena Division. a 
Suit pending. pr, 


> ax L. Krueger, Vag hit B. Connelly, 65: T, D. 185: (aos) 


“Man LL. Krueger v. Fred A, Seaton, Civil Action No. S106-58: hacer oan dis- 
missed by Plaintiff, June 22; 1959. is ; 


| Ww. Dalton La Rue, Sr. 69 I. D. 120 (1962) 


Ww: Dalton La Rue, ae v. ‘stewart L. Uaalt, ‘Civil Action No. “2784-62, J udg- 
ment for Defendant, March 6, 1963. Affirmed, ‘324 F: 2a 428 (1968). Gert. den., 
376 U.S. 907 (1964). a 


Charles Lewellen, 70.1.D. 475 (1963) 


“Bernard B.. Darling v. Stewart: L. Vaatt, Civil Meio’ No. ATA-6A, -Fudg- | 
~ ment for Defendant, October 5,.1964. Appeal voluntarily dismissed March 26, 
| 1965.. | 


Milton H. ere et al. 69 L. D. a 1 (1962) 


“Kennet McGehan ¥. Stewart: oe Udall, Civil: Action No. A-21-68, United | 
States District Court for the District of Alaska.. Dismissed on merits, 
April 24, 1964. bases dismissal of oopeat with: yr jadices eam i 
1964. 


M oriwin:E. ‘Liss et ne 701. 1; 228 e(1sesy-" 


| #H ope Natural Gas Company v. Stewart L. Vaalt, Civil Action No. 9132-63. 
Consolidated. Gas. Supply .Corp. v.. Stewart L.. Udalt et: ‘al, Civil Action | 
sie: 2109-63. Judgment for. Pretend, pants 20, 1965. Affirmed, au 28, 

1966. No petition. 


Ad. McKinnon, 62 LD. 164 (1985) 


Aid: McKinnon v: United States, Civil Action No- 9833, United States Dis- 
trict Court for the District of Oregon. J udgment for Plaintiff, ‘December 12, 
— 1959 (opinion) ; - reversed, . 289 ¥. .20 908 tae Cir. Gl). 


Wade MeN ert et a. , 64 L D. 498 (1987) 


Wade. McNeil ‘Vi Pred: AL Seaton, Civil ‘Action No. 648-58. J daoacue for 
- Defendant, ane 5, 1959 (opinion) ; . reversed, 281 F 2d. 931 Ae) No | 
opinion. ? 
Wade MeNeil v. Albert: K. Leonard et. at., Civil Action . No: 2096, United 
States District Court for. the. District of Montana. Dismissed, November 24, 
wat 1961 (opinion). Order, April 16, 1962. . 
“". * Wade MeNeit v. Stewart L. Uaail, Civil Action’ No. 678-62. Tudement: for 
e Defendant, December 13; 1963 “(opinion). ‘Affirmed, 340 F: 2d 801" (1964). 
= es den., 381 0. 8. 904 ood : 
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.s Salwatore Me egnia, Guardian » Philip L, Garigan, 65 I. D. 33 (2958). 


- Salvatore M egna, Guardian etc. v. Fred A: Seaton, Civil. Action No. 468-58. 

mo J ridement for Plaintiff, November 16, 19589 ; a for reconsideration denied, 

December 2, 1959. No appeal. | 

7 Philip T. Garigan v. Stewart D. Udall, Civil tan No. 1577 Tus., in’ ‘the é 

ao United: States District. Court for the District of Arizona., Preliminary injunc-” 

9 AON « against . Defendant, . J uly -27,. oe: ‘Supplemental ‘decision — rendered | 
_Septemper 7, 1966.: » Ponca i; Glee 


ii Duncan M iller, Louise. Soe 66 L D. 388 3 (1959): 


Louise Cuccia and. Shell Ott Company V.: Stewart. L.- Udall, Civil Action No. 
562-60, Judgment for Defendant, June: 27, 1961. No appeal taken. : 


“iS a Miller, “A-28008. (August. 10, 1959), A=28093 et al. ose : 


_ ber 80, 1959), A-=28183. (December, 92, 1909), a, aes Dy 
_ 1960), 'A-28958 et atl. (February 10 ,1960).. 3 : 
) Raynond J. Hansen et al., 67 LD. 362 (1960) | | 
- Duncan Miller y. Stewart L. Udall, Civil Action No. 3470-60. Judemant’? for ae 
Defendant, J une : 28, 1961. Affirmed; 804- F. 2d. O44 eas No panel 
Duniéan Milles 70 LD: 1.(1963) _ ee er oe 


Duncan Mitler v. Stewart L. Uaa, Civil Action No. 981-68. Dismissed for 
lack of prosecution, April 21, 1966. No appeal. | | 7 


Dunean Miller, Samuel W. Mf eIntosh, a 1 ED. 121 (1964) - 
Samuet Ww. MeIntosh Ve ‘Stewart T. Udau, Civil Action, No. 1522-64, Jude. 
ment for Defendant, June 29, 1965. No appeal. — 
Dunean Miller, A-80546 (August - 10, 1966), A-B0566: (Angust 11, 
1966), and 731.D.211 (1966) 
Duncan ‘Miller v. Udall, Civil Retion: No. C-167-66, in the United States 
District Court: for the. District of. Utah, | Central Division. Suit aaa | 
Henry 8. Morganet al., 65 LD. 369 (1958) a a 


Henry Ss. Morgan v. ‘Stewart L. Udall, Civil Maton No: 3248-59. a aaeuient 
for Defendant. February 20, 1961 (opition): Affirmed; 306 F. 2d 799 (1962) ; : 
Cert: den., BTL U.S. 941 (1962). | toa per. ie 


: ‘i M orrison-Knudsen Oo. Li Ne., 641 D. 185 (1957) 


M orrison-Knudisen Co., Ine. v.. inited: states” Court: of ‘Clainis No. 299-61. | 
* “ Remanded to Trial: Commissioner, “May: 14, 1965, 110: Ct. Cl. TH. mending: a! 


Richard L. Oclschlaeger, 67 LD. 237 (1960) 


Richard. T. Oeischlaeger. ve Stewart Ee Udall, Civil Action No. 4181-60, 
- Dismissed, ‘November 15, 1968. Case: reinstated, February 19, 1964. 


git and. Gas Leasing. on Lands. Withdrawn by. Hwveoutive Onders = for 

Indian Purposes in Alaska, TOLD. 166 (1963) "hha. & ae | 
Mrs. Louise A. Pease v. Stewart Ei Udall, Civil xction. No. 760-63; United - 
States District Court: for the District of Alaska at Anchorage, Via, | 
April 18, 1963. af Oe | 
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| Superior Oil Co. ¥. ‘Robert’ Dy. Bennett, Civil. Action: No: “APIT-63, Unitéd 
-... States District Court. for the, District of Alaska, at Anchorage... Dismissed, 
ee April 28, 1963. ‘ | . 
Native Village. of Tyonek v. . Robert L. ‘Bennett, ‘Civil Aétion No. “A-15-68, 
= United’ States District Court for the District of Alaska : at Atichorage. oe 
missed, October 11,1968. 0 > | 
gue Mrs. Louise A. Pease v. Stewart Ll Uaan, Civil Action No. A-20-63, United 
"States: District Court for the District ‘of Alaska at Anchorage. ‘Dismissed, 
October 29, 1963. (Oral opinion). Affirmed, 382 F. 2d 62 (1964) ..No petition. 
George L. Gueker:v. Stewart L. Udall, Civil ‘Action No. A-89-68, United — 
States. District Court for the District: ‘of: Alaska at: ‘Anchorage. Dismissed 
without prejudice, March 2, 1964. No appeal. 


Paul Jarvis, Ine. , 641. D. 285- (1957) 


ee Paul Jarvis, Ine. Ye United States, Court of Claims No. 40-58, ‘Stipulated - 
judgment for Plaintiff, December 19, 1958. - ) | 


" Peter Kiewit Sons? Company, 72 LD. 415 


Peter Kiewit Sons’ Co. v. United States, United States Court of ‘Claims No. 
- 291-66. Suit pending. . ae 


= me ahold Ladd Pierce, 69 i D. 14 (1962) 


Duncan Miller V. Stewart q. Udall, Civil Action: No. 1351-62, Judgment for 7 
"Defendant, “August 2 1962. Affirmed, 817 F. 2d 5738 (1968): NG pen ers 


a : 7 Port Blakely M il Company, 71.L.D. 217 (1964) 


o°. Port Blakely. Mill Company v. United States, Civil ‘ction Nox. 6205, in ne +3 . : 
. United. piece: District Comet for: the Western District for Washington. On a 


_ pending. ee 
= Roy D. Bolander  J0igLhe, 21D. 149 9 (1965) eae ee 
oe Ray D,. Bolander €o., Ine: Ve United cme United States Court of Claims : 
| “No. 51-66. Suit pending. ae as lay oes. 4 
| Richfield Oi Corporations 621 D. 269 9 (1955) 


Richfield. Oil Corporation v. Fred A, Seaton, : Civil Action No. “3820-55. a 
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‘Cowles: v. Huff. (24 iD: oe : “modified, oe 
Oil Corp. (50 L.D. 262) ; overruled so |. mee 


28 LD. 515. 


| Cox, Allen H. 30 L D. oats 
(8 LD. 329) 5] ees LD. 9, 488) va- 


‘cated, 31 L.D. 114. 


| Crowston“ ‘. Seal (5 LD. 218) 5 over- 


_ tuled, 1g L.D. 586. 


, Culligan ». State of ee (34: L. D. | 


22); ‘modified, 34 L.D. 151. 


‘Cunningham, John (32 L.D: 207) ; modi- 


fied, 32 ED. 456. 


Dailey Gis Products oo The (48 L. 1D: - 


429; 481) ; overruled | so far as in con 
- flict, 50 L.D. 656. | | 


L.D. 115) ; modified, 20. L.D: 181. 


Davis,- Heirs of oe L.D. 578) z over- 


_ ruled, 46 L.D. 110. 


XLVI 


| DeLong * ». Clarke (41 L.D. 278) ; modi- 


fied so far as.in conflict, 45 L.D. 54. 


Dempacy,. Charles H. (42 L.D. - 215) o 


“modified, 43 L.D. 300. 


overruled 80° far as in “conflict, 26 
L.D, 122. aoe fs 


- Deseret Irrigation: Co. et. ae w ‘Sevier | 


River Land and :Water. Co. (401 LD. 
468) ; overruled, 51 L.D. 27. 


Devoe, Lizzie A. (5 L.D. aE modified, 7 7 
Febes, James c-a 


65 LD. 429... 


Dickey, Hla kL “(22.. LD. 85) 5 over- 


ruled, 32 LD. 881.00 |. 
Dierks,. Herbert: (36.2 T.Ds. 367 . . -over- 


ruled by: the: unreported. case of). 
Thomas J. Guigham, March 11; 1909. : 


Dixon v. Dry Gulch Irrigation Co. ee 2 , 
Fette v. Christiansen (29 L.D. 


L.D. 4); overruled, 51 L.D. Py fe 


Douglas ‘and Other ‘Lodes see LD. 
| -Field, William .C.- (1 L.D. 68).5. over- 


556) ; modified, 43. L.D. 128: 

~ Dowman v. Moss- oe LD. 526) 5 ; over- 
ruled, 25 L.D: &2..: a 

Dudymoitt v. Katisas. Pacific RR. Co. 


(5 C.L.0. 69): overruled. so: far as in . 


conflict, 1 L.D. 345. | 
Dunphy, Elijah M.. (8 L.D.. 102) : > over-. 


- puled..so far as in conflict, 86.L.D. 
| Fisher VY, Heirs of Rule. (2 Lp. 62, 


«561. 
_ Dyche v. Beleele. (24, L.D. 494) 
fied, 43 L.D.56. - . 


“modi 


- Dysart, Francis J: (28 UD, 282) oa | 


fied, 25 L.D. 188. - 


_ ruled, 30 L.D. 355. 

East Tintic Consolidated . Mining Co. 
(41 LD. 255) ; vacated, 43 L.D. 80. 

— * Biot uv. Ryan (7 LD. B22) 3 over- 

ruled, 8 L.D..110. (See 9 L.D. 360.). 


‘El Paso Brick Co, (37 L.D. 155) + over- 


ruled so far as in conflict, 40 L, D. 199. 


- Elson, William: ©. aes ED. ee 7 over- 


ruled, 37 L.D. 330. - 


pm v. Weed (16 1 LD. oe : _modi- : 


fied, 17 L.D, 220. 


“mpley D. “Trick: (8 LD. ad overruled, 


9 L.D. 360. 
Erhardt, : Finsans ee LD. 154) ; : over- 
ruled, 38 L.D. 406. : 


Esping v. Johnson. (31 LD. 709) ; over- 


ruled, 41 LD. 289. 


TABLE OF: OVERRULED 


i o Fleming v. Bowe. (13. LD. 
Wisin ‘Teanda’ B. 1 LD. 600) ; over- i 


AND. “MODIFIED CASES 


Ewing v, Rickard a LD. 146) ; over~ 
ruled, 6 L.D, 483. | 


Palconer v. “Price (19 LD. 167 ); ‘over- 
ruled, 24 L.D. 264. | 


| Fargo.No. 2 Lode Claims (37 L. D. 404) ; ; 


modified, 43 L.D. 128; overruled. ‘so 
far as in conflict, 55 LD. 848. 
Farrill, John W... (13 L.D. 118); ; over-: 
ruled so far as in conflict, | 52. LD. 
— «AT. | 
(87 LD. 210) ; 7 over- 
ruled, 43.L.D. 188. bas 
Federal. Shale Oil Co. (58 LD. 218) ; : 
-overruled SO far as in conflict, ‘5D. I -D. 
290. 


Ferrell et al v. Hoge et al. (18 LD. 81): - 


overruled, 25 L.D. 351. ae 
a) ; 
overruled, 34 I.D. 167. a 


ruled so far as in conflict, b2 L.D. 


|. 478.. | 
Filtrol Company ¢ v. ‘Brittan ind chart 


— (51 I. 4D. 649) ; distinguished, 55 LD. 
G05... 


| Fish, - Mary (ao LD. 608) 5 ‘modified, ae 


LD, 511. 


64) ; vacated, 43 LD. 217... 
| Fitch v. Sioux - ‘City, and Pacific RR. 
Co. (216 L. and. ‘R. 184).5 id overruled, 
17 L.D. 48. 
a 18) + “over- 
ruled,, 28LD. 175. » ae 
| Florida; State of (17 L.D. 355) ae 
—-versed, 19 L.D. 76. 
Florida, State of. (47.L.D. 92, 98) ; Over-_ 
ruled: so. far as: in Coats 51 L.D. 
291. 
Florida ‘Mesa Ditch Co. (141 L.D. 265) ; 
overruled, 27 1.D. 421. 


Florida Railway and Navigation Co. v. 


Miller (3 L.D. 324) 5 modified, 6 L.D. 
716; overruled, 9 LOD. 237. 


| Worgeot, Margaret’ (7 ‘LD. 280) : ; “over- 


ruled, 10 L.D. 629. 


_| For Boise Hay Reservation (6 L.D. 


16); overruled, 27 L.D. 505. | 
'| Breeman, Flossie (40. L.D.. eee : over- 
- ruled, 41 L.D. 68. | | 


Maaser RT nee 


‘freeman De Texas sua on § 
(2 LL.D. 550).; overruled, 7 L.D. 18. 
Fry, Silas A.. (45. L.D.. 20); modified . 


61 E.D.: 581. 


“Putts, Bill, 61 LD. 487 (2954) . over 


ruled, 69 ID. 181. | 


“AND ‘MODEFIED CASES | 


XLV 


woot as 


. ing. Star ‘Lodes. (3 LD. 430): 3 ee 
ruled, 34. L.D. 568. ‘(See R. oR, Rous- : 
seau, 47 L.D. 590.) i rn 


‘Guidney, Aleide (8 C.L.Q.° 157 di . over- 


ruled, 40 L.D. 399... 


| Gulf and Ship. Island R.R. Co. at L. D. 


 . Galliher, “Maria (8 C. L.0: 187 : over- ) 


ruled, 1 L.D.. 57.’ 


Gallup 7 v. Northern Biotic Ry. Co. cin: © 


_ published) ; ; overruled SO" far “ais in 
-' ‘¢onflict; 47 L.D. 304, ka 

_ Gariss v. Borin” (210 LD. 
89 LD: 162, 225.) — 


542). 


Garrett, Joshua (7 C. 10. 85) 5 a Rae neo Halvor. K. (ao ‘LD. 456) meee 


ruled, 5 L.D. 158. 


Garvey 0. Tuiska. ar LD. 510) ‘modi- 


_ fied; 43 L.D. 229. 

‘Gates v.. California aaa: Osseo Puc des: 
Co. (5 C.L.0. 150) ; ; overruled, 1 L.D. 
336. 7 ts | 


Gauger, ‘Henry (10 L.D: 221) . over- 


.)-Tuled, 24 L.D. 81. 

Gleason. v. Pent:.(14 L.D. 375 ; ‘15 LD. 
286) ; vacated, 58 I.D. 447; overruled 

_ so far as in conflict, 59 LD. 416, 422. 

Glassford, A. W. et al, 56 ID. 88 

: _(19387).; overruled, to extent ‘incon- 
* sistent, 701. D. 159. 

Gohrman Vv. Ford (8 C.L.0: 6) : “over- 
-ruled’so far-as'in conflict, 4 Iu.D. 580. 


Golden Chief “A” Placer. “@laim (35 | 


‘<L.D.-557) ; modified; 37 E.D. 250. 


‘Goldstein v.- Juneau Townsite..(28. LD. 


417) ; vacated, 31 L.D. 88. 


Goodale: v. Olney : (12° L.D. B24) 3 dis- 


tinguished, do I.D. 580. 


Gotebo. Towusite vd ones. (85 L. D. 18); ral 


". modified,.87 L.D. 560. 


“Gowdy v. Connell (27 LD. 56); . var 


“cated, 28 L.D. 240. 


Gowdy Ve Gilbert od LD. ay 13 3. over: 


‘ruled,’ 26 L.D. 453. 


E Gowdy ‘et al. v. Kismet Gola “Mining , 


Co. sca L.D. aoe modified, cad LD. 
oe AOE 


Grampian 1 Lode “a LD. 544); over 


- ruled, OB: 1. D, 4965. 


Gress: et al. v. State of Colorado cas 


| L.D. 151) ; modified, 80 L:D. 310: 
-Grinnell v. Southern . Pacific R.R. ‘Co. 
(22 LD. 488) 5) vacated, 23°L.D.: 489. 


- 236).; modified, 19 L.D. 584. 


Gustafson, Olof. oe L.D.. 456) 5 “mode ee 


fied, 46 L.D. 442. 


| Gwyn, James R. (A-26806) ‘December | 
(see | 


(17, 1958, unreported ;. ispnenienc 
661 D. 275. oe eae 


| overruled, 4}: L.D. B05. . 
Hansbrough, Henry CO ca LD. 158) ; 
overruled, 29 L.D..59. fs 


Hardee, D.C. (7 L.D. 1); overruled SO: 


‘far as in conflict, 29 L.D. 698... 
Hardee v. United States: (8 EDego1: 
16 L.D. 499); overruled so far as in 
conflict, 29 L.D. 698. 
Hardin, James A. (10 L.D.. 818) 5 * 
voked, 14 L.D. 233. : 
Harris, James G. (28 L.D. 90); : ‘over- 
ruled, 39 L.D. 93. ao | ‘ 


| Harrison, Luther - (4 LD. aes 3 “over- 


ruled, I7L.D. 216: — 
Harrison, W. R. (19 L.D.. 200) : -over- 
‘ruled, 33 LiD. 539. - 
Hart y, Cox (42 L.D. 592); vieited: 
..260 U.S. 427. (See 49 L.D. 418.) . 
HaAstinws and . Dakota Ry. “Co. v.. ; 
Christenson’ et at. (22° LD. (25D 3 
“overruled, 28 L.D. 572. — 
Hausman, Peter A. C, (37 L.D. 852) : 
‘modified, 48 L.D. 629: 
Higaed v. Jamison (24 L.D. eee va- 
‘cated, 26 L.D. 878. ae | 


‘Haynes v. Smith (50 L.D. 208). 3 over- 


ruled so. far as in conflict, 54 ID. 
150... 

Heilman v, Syverson. (15 iL. D. 184) ; : 
overruled, 23 L.D.119. 


| Heinzman et al. v. Letroadec’ s ‘Heirs et st 
«ah. oe iD - 497) ; overruled, 38 LD. oe: 
7 253." 


Heirs of Davis (40° L.D. 578) ; : over- : 
ruled,. 46 L.D. 110: Se 

Heirs of Philip Mulnix (33 L. D. 381) 5 4 
overruled, 43 L.D. 582. aN 


aoe Herrick, Wallace H. (24 L.D 


- * “einareth, Henry (45 L.D. 404) 5 va 


- z Holland, William C. 
_ cided April 26, 1934; ao. in |. 


| - Hollensteiner, Walter (38. LD. 


_ LVI 
-*Heirs of Stevenson D. Gussie 


: conflict, 41 L.D:- ‘19. 
196.) 


ae oe of 'Talkington v. ‘Hempaing, @ 


L.D. 46) ; overruled, 14 L.D: 200. 


Heirs of Vradenberg et al.'v. Orr et al. 
(25 I..D. 232): overruled, 88 L.D.. 253. 3 


4 re Helmer, Inkerman oe L.D. Bet) s mod- 
ified, 42. L.D. 472. ; 


_-Helphrey vo. Coil (49 L.D. 624) ; ‘over- 
-ruled,’ Dennis v. Jean rae J pel | 


| 24, 19387, unreported. 


bea Henderson, John W. (40 L.D. 518) ; . 
. | 427) © 


| Hull et al. = Ingle (24 LD. 218); over- - 


a. “vacated, “43 L.D. 106. (See 44 LD. 112 
and 49 L.D. 484.) pe 4 , 
‘Hennig, Nellie J. (88 LD. 443, 445) 5 


_ _ recalled and vacated, 39 TD: 211. 


sa Hensel, Ohmer V. (45 L. D. BT) ; distin- | 
: : Humble Oil & Refining Co. (OA I. D. 8) 3 3 


‘guished, 66 ID. 275, 


e ‘Herman v: Chase et al. Gr L.D: 590) 


- overruled, 43 L. D. 246, 


ruled, 25 LD. 113. , 
_ Hess, ‘Hoy, Assignee (46 L.D. 421) 5 
overruled, 51 L.D. 287. | : 


. ified, 5: L.D. 256. 
~~ eated, 4G L.D. 17. 


3 jeated in part, 43 L.D. 191. 

: 'Hoglund, Svan, (42. L.D. M6); 5 “vacated, 
. 48 L.D. 538. | | 

"Holden, Thomas A. 
overruled, 29 L.D. 166. 


= Holland, GoW. (6 LD. 20) overruled, | 


6 LD. 639 ; 12 L.D. 436." : 
(M-27696) + : ‘de- 


part, D5 L.D. 221. 
219) 
overruled, AT L.D. 260. 


- Holman D. Central Montana Mines Co. : 


ao (84 L.D. 568) overruled SO far as 
et conflict, 47 L.D. 590.. 

Hon, v. Martinas * L.D. 119); : modi- 
fied, 43 LD. 197. sie Ht 


TABLE ‘OF ‘OVERRULED 


Howell, L. C.. 
| ED, 411.5 - _ 
| Hoy, Assignee of. Hess (46 ED. 421); fae 


| tuts, Clara Ace L.D. 401) 


emia over- | 


i Tagram, ‘John: D: 


as LD. 408) 5 ‘| 





AN D ‘MopiriEp CASES 


| baie Henty (61 I D. 624) “modified, =e 
(32: L.D. 650); overruled so far as in |- ; } 
“(See 43 LD. | 


19 L.D: 86, 284, 


‘Howard W: Northern Pacific. R.R. ©. - 


(23 L.D. 6) ; overruled, 28 L.D. 126, 


‘Howard, ‘Thomas (3 LD. 409). - 39° 


L.D. 162, 225.) 


Howell, John H: (24. ‘LD. 85) ; “over: ; 


| ruled, 28 L.D. 204. 


(89 LD. 92). (See. 30 


overruled, OL, L.D. 287. 
overruled, 49.L.D. 418, M80 5 260 U. 8. : 
‘ruled, 30 L.D. 258. S = 
- modified, 1 | 
LD. 37t | 


distinguished, 65 1 D. 316. 


| Hunter, Charles | H. (60 I. D.. 895) 5 ; dis: a 


* tinguished, 68 L ‘D. 65. 


Hurley, Bertha™ C. (TA-66 
- March 21, 1952, marevoredy 


"ruled, 62 LD. 12. 


ee ae 1: _ | Hyde, B.A. (27 LD. 472) 5 _ vadated, BE Ese 
os Hickey, M. A. et al. (8 L.D: 88): - mod- | 7 aoe 


| Hyde, B.A. et at. (40 LD. 284) over 


L.D. 284, . 


ruled, 43 LD. 381. 


eon et. al. ©. Warren et al. cers LD. - 
Hindman, Ada T. (42 LD: “82T) 5 : ova- | 


BT; 15 LD. 415). See 19 L.D. - 64.) 

(37 LD. “415. (See - 
43 L.D, 544) i in be a 
Inman - 0, Northern. ‘Pacific RR. Co. 


(24 LD. 818) ; overruled, 28 ID. 95. - > 


Instruietions’ (32 L.D. 604) ; is overruled 


_ So. far as in. conflict, 50. LD. 628 ; 5B 
Lillian M. Peterson, et ah | 
August 5, 1987,umre- 
‘|. ported. (See 59 ID. 282, 286.) a 
Instructions (51 L.D. 51): overruled sO 


ILD. 365: 
(A-20411. ys 


far. as. in. conflict, 54 LD. 86. bit ak ie 

Interstate Oil Corp. and Frank O. Chit-— 
- tenden (50 LL.D. 262); overruled sO 
far as in conflict, ars LD. 228; 


| Towa Railroad Land Co. (28 LD. 793 


> 24 L.D.-125) 3. vacated; 29 L.D.' 79. | 


Hughes v. Greathead (43 LD. 497) : bs 


(Is), a4. * 


“over- : 


a P 2D. 
“Jones; James ‘A. (3 LD. 176) 5 : + over- : 


aoe Kilner, “Parola Bh. Pa al. 


© there ‘OF OVERRULED 


- Sacks © e Belard et a (29: L.D. 360) 5 ; 
“vacated, 30 LD. 9450-0 | 


- Jackson Oil Co. v. Shane Pacific Ry. ; 
Co. (40 LD. 528) 5 overruled, 42 L.D. ak 


317. 


Johnson v. South Dakota’ az i D. 411) ; ar 


overruled s SO fara as in conflict, a1 L. D. ; 


ruled, 8 L. D. 448, 


=S ‘Jones: v ‘Kennett @ LD. . 688) ; over 


ruled, 14 L.D. 429. 


ee Péter. a LD, $0); : over i 


ruled, 16. L.D. 464. | 


: Kanawha Oil and Gas Co., ‘Assigned (50. 
~L.D. 689) ; overruled so far @ as in. L con- oe oer: 
Laughlin; Allen (31 a 256) . _over- i ie oe 


i > flict, 54 1.D: 871. | 
| Keno, Frank A; (47 LL.D. 560)’: ; over- 


_Tuled s ‘SO far as in conflict; 60 1. D: 417, 


419, 


- Kemper v: ‘St. Paul ‘and Pacifie ‘RR. Co. 
(2 O.L.L. 805):5: overruled, 1s LD. i. . 
-/ Lemmons, Lawson H. (a9 L.D. 37) ; 
“(AE21845) ; | anaes: 
Leonard, Sarah: (1 LD. 4) 5 overruled, oe 4 


AOL. 


February 1, 1939, ‘unreported ; _over- 


Tuled so. far as. in, conflict, 59 LD. 
‘Lindberg, Anna C.’ 


258, 260. | | 
i King v. astern Grecon. Gand re (28 
L.D. 579) ; .. modified, 30 L.D. 19. 


te Kinney, H.C. (44 LD. 580) 5 overruled | ‘ 


so far as in ‘conflict, Do. I D. 228.. 
‘Kinsinger v. Peck (11 LD. 202). (Ree 
39 L.D. 462, 225.) ae a : 


7 ‘Kiser v. Keech. (7 L.D. 25 overruled, 


23 L.D. 119. 


~ overruled, 31 L.D. 64. 7 | 

| Knight w. ‘Heirs of Knight: (89 1 D. 362, 

491; 40 L. D. er . ; overruled, 43, PD D. 

4 249, | 

Kniskern v. Haitings and Dakota R. R. 
* Co. 1. C.L.O. 50) ; ‘ overruled, I LD. 
362. | 


: ‘Kolberg; Peter F. (37 LD. 458) : over. | 


. ruled, 48, L.D.181. 0 | 
_Krigbaum, James T. oe LD. 811); 


- overruled, 26 L.D. 448, 


| _ Krushnie, Emil L. (52 LD: 282, 295) ; 


vacated, 58° TD. 42, 45. ea 280 U. S. 
- 806.) cas | | 


Largent, Haward ‘B., | | 
897) 5; : overruled” So ‘far as in conflict, te ee 


|: ‘Lockwood, ‘Francis A. 


AND: ‘MoprrinD ‘CASES - 


‘Lackawanna Placet! Claim n (86 Li D. 36); a 
overruled, 87 L.D. 715: : " 


Ta. Follette, Harvey. M. (26 L.D. 458) ; ae 


overruled so far. as. in conflict, (59 
I-D. 416, 422. | ; 


‘Lamb o: ‘Ullery (10 L.D- 528) : ‘over- 


“ruled, 32 L.D. 331. 
eb al. 


doe L.D. 321. 


Larson, Syvert (40 LD: 69); overruled, See 


.43.L.D. 242. 


| Lasselle ». Missouri, ‘Kansas and ‘Texas. a . 
Ry. Co. (3 0.1.0. 10); overruled, if a ca 


> LD. 278. 


Las Vegas Grant (18 L. D. 646; 15: LD. ea | 


BS); revoked, OT: L.D. 683. 
ruled, ‘41 LD. 361. | - 
Ecilaene v, Martin - as. LD. 2) 4 _ 

* modified, 91 LD: 40. ae ai 


‘Law v. State of Utah: 28. LD. 623) oe 


overruled, AT L.D. 359. 


overruled, 26 L.D, 898. 
16 L.D: AGA. 

@: LD. 95) 
- fied; 4° L.D. 299, : 


_:|-Dinderman v. Wait 61 LD. 680) ; “over- 


: ruled, As E. io ae 
~ (86 L.D. a ; overruled, AL LD. 284, 
(See 43 L.D. 586.) 


Little Pet Lode (4 L:D. 1) “overt raed, — 


25 LL.D, 550. 


| Knight, ‘Albert B, “ot al (80 LD. 227) ,| Hock 3 Lode (6° LD: 105) ; ; overruled so 


far as in conflict, 26 L. D. 128. 


: modified, 21 LD. 200. 


| ‘| Lonergran ve ‘Shockley (33. LD. 988) = 


overruled so far as ‘in 1 conflict, 34 L, D. | 
814; 36 L.D. 199, = : 

|rouisiana, State of (8 LD. 128) ‘miodi- | 
fied, 9 L.D. 157%. 


Louisiana, ‘State oft (on LD. 281) ; ve aM ge 


-eated, 26. LD. 5. ee 
Louisiana, State of (47 LD. 366) ; over- "3 

ruled so far as in conflict, 51 L: D. 291. 
Louisiana, ‘State of (48 L. D. 201)’; 5 over- 

‘ruled’ ‘so far: as: in conflict, ot, LD 


“xLK i. 


a3 LD. eae 


modi- Pith os 


(20 | LD. 861) ; ae 


ae 


ie B. indie Lode. (6 L.D.,93) ; over- 
: ruled, 25 L.D. 495. er. 
oe Jeanette Li ef at. (61 LD. 108) ; : 


. distinguished . by Richfield Oil Comps ' 


71 I.D, 248. 
Luton, James. W. (34 LD. 468) ; “over- 
ruled So far asin conflict, 35 L. D. 102. 
Lyman, Mary O. (24, LD, 498) 3 . over- 
ruled so far as in. conflict, 43 L. D. 221, 
‘Lynch Patrick. (7 L.D. 83). : overruled 
$0. far as in conflict, 18 L. D. 713. 


; , Madigan, Thomas (8. LD. 188) . ‘over- 
- ruled, 27. L.D. 448. . 


“Maginnis, Charles P. (31 LD. 222) 5 | 


- overruled, 35 L.D. 399. 


Maginnis, John. ae (32° LD. 14) 7 modi 


_, fied, 42 L.D. 472, 
Mahe. John M. 
 . fied, 42 L.D. 472. 


| Mahoney, Timothy. (41 L.D. 129) ; over- - 


ruled, 42. L.D. 318. | 


Makela, Charles (46 L.D. 509) 5 7. ex- <-| 


tended, 49 L. D. 244, 


Bene V. ‘Snider's: Heirs (22. LD. | 


J. BAL).: overruled, 32. L.D. 650:.. 
“Malone Land and Water Co.. “(AL LD. 
| 188) ; ; overruled in. part, 43 L.D. 110. 
Maney. John J. 
fied, 48 L.D. 153. 


“Maple, Frank (87 LD. 107) b overruled, : 


» 483 L.D. 181... ae 
Martin v, “ Patriek ca LD. 284) 5 -over- 
ruled, 43 L.D. 586: . 


if Fi Mason v. Cromwell (2 LD. 248) 5 : va- ; 


— cated, 26 L.D. 369. 


"Masten, B. C. (22 L.D, 387) ; overraled, | 


: 25L.D.111.0 
| Mather et al. v. Hackley’s Heirs Ree 
‘LD, 487); vacated, 19 L.D. 48.0 
. Maughan, George W. a L.D. 25), over- 
. ruled;7 L.D. 94,. ” 

Maxwell and Sante: de Cristo Land 


Grants (46 L:D.: aoe . modified, 48 &s 


L.D, 88. 


McBride Us. Maas of: ‘the: Interior , 


(8 C.L.O. 10) ; modified, 52 L.D. 33. 
“MeCalla_ v. Acker (29. LD. 208) 53 jo ao 
- cated, 30 L.D. 20%: 


McCord, W. E (23. LD. 137); over- | 1 


_ ruled to extent: of any possible in- 
consistency, 56 LD. 73. 
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. McDonald,- Roy, (84 LD, 
les ruled, 37 L, D. 285. 
*McDonogh School 


ce LD. 342) 5 modi- | 





AND MODIFIED CASES: | 


‘MeCornick, ‘William 8S, (41 LD. 661, 


666) ; vacated,- 43 L.D.. 429. 


| *McCraney. v. Heirs ‘of Hayes (33. LD. | 


24); overruled so: far, as. in conflict, | 
41 L.D. 119. (See 43 L.D. 196. )- 
21) 5 cover- 
“Fund” (41 LD. 
818) 3. overruled, 80. L.D. +—616.. (See 7 
» 85 LD. 399. ye 


| McFadden.ef, al. v. nkountein View Min oe 
ing and Milling Co. (2 L.D. 580); 


vacated, 27 L.D. 358. 


| McGee, Edward D. (17 L. D. ga over- 
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“DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR 


“STATE OF ALASKA 
oe ANDREW ‘J. KALERAK, JR. 
"£80518 Tn ie Decided January 20, 1966 


“Alaska: Iand Grants. and. Selections: “Applisations-—-Applications a En ; 
tries: Segregative 1 Effect—State Grants—Withdrawals and. Reserva- | 
tions: .. Generally. - Bcd a a ae 


| A selection ‘filed by the State of ‘Alaska for lands granted to it by the: Statehood ee. 
: Ket which is: ‘accepted by. the land: office. and posted on.the public land rec- . 
_... ords: segregates the land from all appropriations based’on settlement and. 
"+. location so long as it-remains of record, despite the fact that the selected 


i. _ land was in a withdrawal at the time the State filed its selection. - aa 


“Alaska land Grants and Selections: ‘Applications—Applications and < en, 
tries: ‘Filing—Applications. and Entries: Amendments—State- Grants <o 


_ While in. general an. application _ or selection filed by a. State for Jand while 
it is ‘withdrawn. is-invalid and. does not become valid upon revocation of the = 


. s _ Withdrawal, the rule against premature filings was adopted for administra- 


tae 


© “tive convenience and to insure equality’ of opportunity to file and’ where these _ 
ce considerations are not. pertinent, amendments toa premature application 


filed by the State during. a statutor 7 preferente-right ‘period. and. ‘théreafter. : ae 
‘may be accepted ‘as reaffirmations: of the. original filing and treated. as = 
a though the. State had refiled its. en Arplcauon at, ie time. of the a | 


* amendments... 
"APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| The State of Anais has. appoaled. to: aye Secretary of: the Thtericr 

| from a ‘decision: dated J uly 20, 1965, of the Chief, Office of: Appeals 

and. Hearings, Bureau of Land: Mignacements ‘Tejecting: in part its’. 

-. Sélection application: Anchorage 058566 and reversing a decision. dated... 
June 9,.1965, of the Anchorage. district and. land. office ‘refusing. to. — 

. accept. for recordation : a, notice: ‘of location of a , settlement, t Sasherege oe 


(206-412-661 _~ = 


2 ed, - DECISIONS OF TH. DEPARTMENT. OF, THE INTERIOR 78 ID. 


a : 058566, abated = Andrew Kalerak, Jr ry for] lands j in “conflict with * | 
. -the Stata’sselection: . ae — 

In addition, Ray Ww. ‘MeCubbins a ad fiom. sthets hive ase ee - 

to the Director-of the Bureau of Land Management. from letter de- - 


cisions of the Anchorage district ‘and land office refusing to accept. 


their. respective notices of. settlement or: occupancy claims." - Because | 


- in our view the legal i issue governing the. disposition | of the « case on 
eos appeal to the Secretary i is the-same-as that-in-the cases on. appeal to the _ 
Director, they will be considered and decided..with the pending appeal? 

~The lands selected by the State, a.small part of which is also.sought | 


by the individual applicants, ‘cover ‘approximately 20,000.acres in Ts. - os 
1 and 12 N., Rs. 1 and2 W., Seward Meridian, ‘Alaska, most of which . 


‘ : had) been withdrawn by poragraph (4) of Public Land Order No. a6 4. 


= hen protection of thé: water: ‘apply of: the. City of ‘enshoragéi 


~The attempt to transfer the selected lands from the Federal Govern- ; 
Sneat to the State began, apparently, with:a request of March 8,.1962,. 
of the City of Anchorage to the Anchorage land office that these lands She 


be withdrawn for. watershed © ‘purposes for the protection of the city’s 
water supply. ‘In a letter dated September. 98, 1962, to the State | 
Division of Lands, the State office of the Bureau of Land Management — 
said that the city was not a proper applicant. for a withdrawal and 


that most of the land it desired was already withdrawn or otherwise — 


. segregated. It then offered as a suggestion for placing: the lands’ in 
-. State or local ownership that. the State file a blanket selection for the: 
- withdrawn Jands with an assurance that the selected lands. would be 


. 1 ‘Ther naines. of the applicants serial numbers, ne tyne: of daim 3 are as follows: 


An Fn ie ed | : 
: | chore RS ege wat SMgatay Wee. hd ' Date’ 
tie oy age nahi te pan 8 oe co received . : 
Ray W. on a eee 062524 Homestead..,-2-2--- ont ele May 28,1965 —- 
Lawrence McCubbins_..---2--2.-- w-soi- 062558. Homestead_.-.-.--------seei2ck- June -7,1965 - 
Oarl Bs Wiseus*. 22. cece c es ee 062609 Homestead_.----.-----2222-4--2-- -Jume .7, 1965 
‘Lawrence J; Wolfgram-.-:--.22-22-..--~' 062614 . Trade. & Mfg: Site. :.-2.---2.--. June 11,1965. © 
” Lawrence J. Wolfgram..:2.2---..-.-.-- 062622 Homestead.-:.--..---------------- June 14, 1965 
. Ronald L, Thiel. -...----+-----.-2-22---. - 062624 Trade & Mig. Site_-_..-2-.2----- June 14,1965 
“Ronald L, Thiel. .220..-22i22.2,/2.22_. 062625. Homestead_..2/-121.-22.------2--’ June 14,1965 
Armand C, Sipielman 2.22. 222.---2-L-. 062627. Homestead-.------2..-2--~------ June 15,1965 
ate «she Arvil Gary PAVICU sadn tecceue ost eae 062629 Homestead nce. woe cee sen eee June. 15,1965 
“+. Gerald Baxter -—o-—p a -P act so cea = 062639 Homestead_.----2-/..-------2-1s June 16,1965: 
rae - C, H Trombley esses aster ies ta ceee fbr oesttnte meee Jane 1, Tees ees 


. *Fiscus filed a relinquishment, of his claim on’ December 6, 1965, 


ni . oy The ‘Secretary, of the Interior may in the exercise ‘of his supervisory authority pee a 
: jurisdiction over. @ case pending on. appeal before the-Director ‘of the Bureau of Land Man: 


~ agement without awaiting a decision by the Director and a subsequent appeal from. that 


decision... Public. Service Company of New Mevico, TA LD. 497: (964) 5 U.S. v. M. V. 


- Browning, Administr ators 68 LD. 188 ie 


eae “stare oF: “ALASKA, “ANDREW: a ‘KALERAK; “TRS 7 i: OE = es 


January. 20, “1966 acer 


. soi Bees . “ae : 
ere ee ae Lye! mae 
* gp eoh ae ee 


. a oliasified for qateiahied purposes ~The: Bureau woitld then the Tete Z : 2 ie 
soe continued, re quest: revocation of paragraph (4) of Public Land Order ee aa og 
oo No. 576: ad -when that was done, the. State. selection would, become i 


a  effectivei immediately. ee 
The Director of. the State Division. of ene od. the land office Cr 


2 on. Ji anuary 8, 1968, that the suggested plan was agreeable to ‘the. State oo es . 


es " abplioatiotis J ne 058566, Pursuant. to section. 6(6) of the. ‘Algalie: State: a 


~~ ‘hood -Act, duly, 4, 1958, 72, State 340, As US. Cc. PPS 9085, 9026, for Bo 
>. *-26,880'acres: of ‘public land.*: a ie hoes 
ee ‘Tn accordance with: the: spogrila practibe” the State's s- selection was 

A - posted in the’ appropriate land and status records.” es a 
if iseOn: April- 8, 1968, the Department: issued’ Public Land: ‘Onde. Now. ee 
| - 3099, 98. FR. 3661, , revoking the withdrawal made by paragraph (ay of oe 


2 * Public Land Order No. 576, supra. The‘order also. provided 


gt ‘Subject, ‘to. any. existing valid. rights: and. the requirements: of ‘applieable - : Se eS. 


5 i ee: the public lands. are hereby: opened’ to settlement and to filing: of such Me me 
me ~ applications, selections, and locations as are allowable on : unaurvey ed: lands m a 


Sage _ accordance with the following: eee ea. 
~~. a, Until 10:00-a.m. on J uly- 8, 4968, the State ¢ of Alaska shall. have a : prefered eo diet Se” 


0 onight to. select the lands in accordanée with provisions: of the.Act: of July. 28, . - : a 
1956 (70 Stat. 709; 48 U.S.C. 46-3b), and section 6(g) of the Alaska: Statehood mS 


EC. “oAtet of July 7, 1958 (72 Stat, 339), and the regulations in 48 CFR Part.76. oe oe 
<p, All other valid applications: and. selections under the nonmineral public land ig es, 


ee ~ Jaws inéluding applications and offers under the mineral leasing: laws for those Pid athe 
“--. lands described in. Paragraph i hereof, presented at or prior to 10:00 a.m. J uly Bog 
2s 19638; will be consideredas simultaneously, filed at that hour. Rights under’ such > ae 
oy reanieattons: and. selections filed after that hour will be: governed. by" the: time of ae 

a ae he “Persons. éldiming. preference: rights based upon. valid -sottlement. inaciory: - : ae OP vee a 
"preference, or. equitable. claims must enclose: properly corroborated . statements ae fet a 
ee in. support. of: their applications, setting forth all facts relevant: to. their. Claims. - 


Bes “The: lands. will ‘be: subject: to- the; :operation of the public: land: laws. generally, . ee 


- ~ melnding | location under the United. States’ mining laws, beginning at.10 :00: a.m. a. ay ioe 
‘on July. 8, 1963, The lands described in Paragraph 2. hereof, have been, a Open one 


te of to applications, and offers under the mineral leasing laws. | 


“8 Section: 6(b). ead to: the State and entitled it to select not ‘more “tan. 102, 550, 000 ne oo 


ee pr from’ the public lands which are “vacant, unappropriated, and inreserved at the. time ee 


. “of their-selection.” - a 
es “ae 43n the: next: 14 months tie Sate filed foinx ‘amendments adding tracts of 5 various. 3 sizes. 5 to 2 aliens ws 
- its selection application: ’ April’8,.1963—950 acres ; May 24,.1963—640 acres;-March 13, 
ae 1964—3; 77. acres } ‘March i 1964—cortain lands restored by. P. L. Oo. 3314, of. Ji aunAry. 1%, ae 
: eee Bae 29 FR, 1827. oo | | Ree ee a oe 


3 —e " DECISIONS. OF. THE. ‘DEPARTMENT or THE INTERIOR | ‘ita 1D, a8 


“Inguizies concerning ee lands should ‘be: ncdrosted’ to. ‘the Manager, ‘Land - 7 on 


: Office, Bureau. of Land Management, Anchorage, . Alaska.* 


On October 8, 1964, the land office issued a decision diresting éhat the ig - . 


| State publish: a niotice of its application i m an Anchorage newspaper 


a five consecutive weeks.* 
‘The’ —— was: ‘carried out within the time allowed, the notice 


| stating: 


‘Notice. is also given ‘that the bore. ‘described lands have, since . these dates 
[the dates on which the original application and amendments were filed], been 
segregated from ‘all. ‘applications and. appropriations under the public Iand. laws, 
including settlement under the homestead and similar laws and locations under . 
| the mining. laws. ‘Settlements and locations initiated. on OF: after these, dates | are 

» null and void. | , ee a 


- About 7. months: sifter ‘Bist: publicetion, vee ew: 7 Kaleral, ¥ r. ae - 


May of, 1965, filed.a Notice of Location of Settlement: or, Occupancy 


Claim in ‘Alaska, stating that: he had made a. -settlement under. the  ~ 
. homestead laws on May 26, 1965,. on unsurveyed lands. which would: 


probably be the NWi4 sec. 19, T. 12.N., RB. 2 W., SM. Alaska. 


i -Kalerak: completed. Item 5 of ae form, which begins: “Improvements ha 


on the ‘lands ** *.*,” by inserting: “None, when I settled. I have 
stakéd each’ corner, marked the boundaries, post [sie]. the land with Bo 


7 copy of this notice, and grote cement blocks 0 on the land for a start tae 7 


i a foundation.” " ee 


ei na ae ere eS CC ee a 


Kilerak’s ieee notice, was s dkacneptable for Foenidationt iceatiae = ao 


lands described in. his claim: were included in a valid selection. by the — 


— State. and therefore.were segregated. from all. applications ‘and: ‘appro-— co iy 


@ a priations under the public land laws: “On: appeal, the Office of Appeals: e = | 
and Hearings rej jected. the State’s selection application | insofar as‘it 


oh, includés lands s described i in pet na ee of Public Land Order No me os | 


a Section: 6(2): of tiie act of July 7; 1958, “aupra. ‘states’ ‘in paiet' “phe Authority to: tnatte Lee 
at selections. shall never, be:alienated or bargained ‘away,’ in whole or ‘in! part, by: the State. .. 
Upon the revocation. of any. order. of, withdrawal: in .Alaska, the order-of:revocation.shall. — 


provide’ for: a period. ‘of not, less. than 90 days before. the date.on which. it otherwise becomes . 
effective, if subsequent : ‘to’ the’ admission ‘of’ ‘Alaska into the Union,’ duting ‘which period 
. the State of Alaska shall have: a: preferred right of eo aubsece to: the: requirements 
of this Act. * * *, ee : ; ee ere ernrerer 
_-§ The decision. stated : | t . a 
oe Neg a ae The selected lands, are. of. a ‘lass subject. to selection under the’ ‘net: Lee, Bib). of 
. the act of: ‘Tuly T, 1958) supra] *°* ey Re rue os 
“The selected lands are now segregated. from. all. appropriations, under the ‘public. ‘jand 
laws." “This segregation will ‘automatically términate. unless ‘the. State publishes first notice * 
of: its ‘application, within’ 60. nays of receipt, of this decision. i CFR 76. 48), [now 43 CER 
ee ae es cae eee eee “age 


co 7 of “STATE: OF ALASKA, “ANDREW J. ‘KALERAK,. TRB _ 4 


cee - January 20, 1966 _ a ee re 


a 87 6, Supra, ad seversed the land office decision insofar a as sit i refused to : ae 


a : . accept the notice of. location for recording. ee Fie, BeOS 
The decision: held: that-on the date that the State filed i ae Ori ‘pina : 


ee ‘election application the: land! described in ‘paragraph .(4) of Public. eS 


Land. Order No. 576, supra, was still withdrawn, that. section 6(b) of 
‘the act of July 7, 1958, permits selections only fear vacant, unappro- 


priated and. inreserved: land, that'on the filing date these lands ‘were : 


not eligible for selection, and that an application. filed while land: is 
_ withdrawn is invalid. : The restoration of the lands: by: Public Land 

Order No. 3022, supra, it continued, was not: effective: retroactively, 
~ and when-the: State did not filea new-application, or amend its.original _ 
application to: select’ the: lands after they had. been: ‘restored“either 


sey _-during the preference period. or: thereafter, the lands became available a 


for other application and settlement atthe end of the preference period, oa. 


~ which: ‘was: 10: 00: a.m.:on-d uly: 8, 19638. - Therefore, it concluded; the ee 


- : : land: embraced i in Kalerak’s claim, was open’ to homestead’ settlement. ae ae 


- The'State in its appeal to the Secretary contends that (1) the State ss E 


: relied: onthe Bureau: of: Land. Management’s: interpretation of ‘the 


applicable statute ‘and regulations and that these interpretations can 7 
be relied upon and will be accorded great: weight by the courts, (2) the 


oo when the land becomes available.:. 


2 - State’s ‘selection, even:if ineffective when filed, is to be: sphisi dered: as. | : i - 
. filed as of the time the land. was ‘opened: tO entry, and (3) the Stateean 


. exercise the preference right given it by section 6( @) of the Statehood... ae 
Act, supra, for land unavailable: when: the: State’ files, to! take. effect _ . a 


: . 
tispeeeiye 


| _Kalerak, in. opposition, . cnninteiue: that, the cpa ‘of, ao i - 
oe statute and regulations by: the local Bureau: office. permitting: blanket ee 


oa ‘selections’ of lands’ whether ‘available or ‘not‘is érroneous‘and that ‘ no = : 


= : _ selections could be made of lands withdrawn by Public Land Order No. _ 
_ 576 while it. was in, effect, that the State has not established. an. “admin- —- 
_ istrative interpretation of the statute which i is controlling, and.that.an ° 


agreement between the local Bureau office and the State cannot bind.or © 


—.estop the ‘Secretary from ‘making his own independent. exainination — a: 
of the merits of the local office practice, that Public Land Order No. 


8022 did not allow the State to file’ prior to the revocation of Public | 
- Land Order No. 576 and, finally, that the State, by making the selection 
on behalf of the. city, has violated the prohibition’ in 16 ( B) « - the. State- 

hood Act, supra, which’ ‘provides that: 3 Oh feo Se Eres | 


ie: The authority: to make selections. shall never: be: alienated or: rbangained 2 away, 7 : 
in n whole or in by the > State. i at, OS ; | 


He Pie — _ _ DECISIONS. OF THE DEPARTMENT. OF. THE. INTERIOR - 178: LD. 


Although thei issue ¢ on eel to the Secretary ve pecoms the validity 2 | 
os sof the State’s selection insofar as. ‘it. covers: lands: formerly ‘ inPublic 


re ‘Land Order No. 576, the issue on appeal to the Director in the ¥ alerak 
0» case was, and in he a other cases being. considered. here j is, whether aad 
the notices ‘submitted by. the settlers and other appellants should have 

. been accepted: for recordation. by: the Jand office... The land. office re-. 


Be fusedto accept the:notices on the ground that the. land described-in each 


2: ; . ‘of. them’ was: segregated. by. the State selection’ ‘from. all: applications fee, : 
OP)? and. appropriations | under the public land laws, ‘including themining = > 


~ Jaws. The. pertinént, regulation provides for. the: return of the filing ©. 

fee required to: accompany a notice of settlement. claim “where the - 

ae ee _ notice: is not acceptable to the land office for: récording because the — 
oe land. i is not: subject: to homestead. settlement.” 43 CFR 211.9-1(d).? - 


‘As far.as Kalerak and the other individual applicants are concerned, “ 


. . : the ‘issues: whether the land was: subject. to:homestead settlement or to. . . 
occupancy: asa tradeor manufacturing gite.. They. contend that the *-~- 


State’s selection is-defective because it : was filed prematurely, and that, 


asa result, the. State selection erected no obstacle to their. attempts of 


tol establish: their claims. In other. words, they base their position ‘upon 
the. premise. that a defective State selection cannot. close the: jand | 
selected to later appropriation. ee So ee a a 
*-.. Before exainining the. validity. of the: Siinte’s S seledtion,” we will first e 
consider the soundness of the individual: applicants’ premise. : } 
At the time the State first filed its selection’ the. aad regulation | 
described the effect of the State’ 8. action. as follows : : | 


‘Lands desired by. the State under the regulations: of this part. will be segre- 


ae gated from all appropriations: based upen' application or settlement and location, : 
including: locations under. the: mining..laws, “when ‘the: State files. its. application mE 


. for selection | in the appropriate land. office properly describing the Jands. as .pro- 
vided in § 76. 9(a), (38), (4), and | (B). Such. segregation “will automatically : 


terminate unless the State ‘publishes first notice.as provided by $76.17 within... | 


60 days of service of: ‘such notice aes the abpropriate, officer « of the Bureau of Land 


os Management. ae 


The ‘ronaietion requires only that ae s Stata, Fete thie anda is feo | 


a arly to. bring. into play the segregative | effect of its filing; it, does: not Cr 
- demand that the lands applied be: available for filing, that they. ‘bes 


- i mais for selection, or that the selection be finally « carried | to > patent. oh - 


“t ‘Hssentially the: game pr ovision is found in the he ncakes ia headquarters 8 site ragulation, oo 


= CFR 22838. 9-2(e), and in the trade and “manufacturing. site Tegalation; 43. CER ee 


: 2218. 1~1(a). 


"843.CFR, 1964 rev, 76: 18; now with minor changes 48 CFR 2992, 92 B(b). ee a 
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ow anwary 20, 1966 


| ate eclnuon | is Gack a | formal restatement. of: a oils that the De eco 


partment has long followed. Keeping in mind that the land office 


| treated the State selection: as ‘regular, nevepted it, , recorded it, ‘ond | am 7 = 


é 7 7 et ted it, we find that the Department has held :, 


ae # * ‘the ‘Department’ has: invariably. adhered to ‘ihe ale: of fone. ptanding | 


f : that: a ‘selection, regular ‘on. its: ‘facé when filed,’ #8 hag the ‘same segregative’ 


- effect'as'a homestead or.other. entry under'the general: land laws,'as against'all =. 


- subsequent: Claims presented, other than. those asserted. by: ‘the’ Government,. thus. - 
; withdrawing the land in the meantime from appropriation by later. applications | 


8K State 6f New Mexico (On Petition) 46 L.D. 217, 222 (1917), overruled on oe 
a other grounds. py. Administrative ( Order, 48 L.D. ‘97, 98 (921) 5 /Cireular No. 788, be oe 


: ES aaa 172 (a921).. 


eA Tata Jater’ ‘dgoision: in a case Sr enae a “echo fanid. eo 
. galaction’ aba which after filing it developed that the State had tendered 
defective base land, the ‘Department reviewed 1 its: ns Tulings. and 


: x: concluded : 


\ The. effect. of filing and allowance ‘of § a Kehor oad ‘indemnity. selection’ is: ie . 
segregate the. land. ‘Selected, even though it. may, thereafiter be found. that. there 
are defects which render cancellation necessary, and stich a selection, even though. | 


erroneously” ‘Feceived,’ ‘segregates the land so that no other application. there- a : 
- for, may. be: received : oF rights initiated ay its tender. Beith Ahan he - D. oe 


249° (1935), syllabus.” | oe ; | | ee ae ae 
"The: Department made a parcculanly nelevant epislication of: ‘the 


. rule mm. XY oungblood: v. State of New Mewico (On Rehearing), 46 L.D. 


109 (1917). - There the State had filed'a school land indemnity selec: F 
tion for land:on August 5, 1914: . ‘Youngblood alleged | that he made 


- settlement: on the land:on February 6, 1916, and on’ February: 12, 1916, 


he filed a homestead. application. "Thereafter when it was discovered: 


i that a: ‘portion. of: the: land. assigned as. base ‘had. already been used’: 


z in another selection, ‘the Commissioner of the General Land Office a 
ee (now. Bureau of Land Management) canceled. the selection in ‘part. ee 


8 The State. then. filed an. A SORE, to amend in. order to’ cure ethe | : 


se defect. . 


| a on rehearing stated :. 


The Department 1 reje jected Youngblod’s homestead a application and 1d ‘s .” 


| In the: former Departmental ¢ aeciaion 465 was. . hela: that. inasmuch ag. the e selee 3 - (Pa 
_ tion-was intact and prima facie. valid at the time Youngblood. filed his application, be nee; Se 
i z the land. was j not pelea to such application, and, Acai he gained no rights 


; “© Aecord: ‘Hodges ¥ v. Colcord, 198 U. Ss. 192. (1904) : :  MeMichaet \ ¥. itr okay; 197 U. S. 304 5 2 _ . = 
Pane ose (1905) ; : Joyos 4A. Cabot et al, G6 ID. 122: ian06) 2 3 CA. B. Whitaker | et al., (68. I.D..124 — 
es 1956). ore | eas oO oe ae See 
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: 2 ae oa filing the game. “purhemnoie. Gt was hela that his g alleged settlement: on: a 
ee land under date of February 6, 1916, was likewise invalid because of the pend-- 


_. ing-State selection, which’ segregated the land from settlement and entry. 


_ The decision complained of is in harmony with. the recent Departmental. ae . 


cision of March 17, 1917, in: the case of California and i da Land Company as 


ee  Hulen and Humnicutt (46 LD. 5B), wherein it was held: 


—. “Taand: segregated: from. the public domain,. whether: by patent, a 
entry, selection,. or: ‘otherwise, igs not subject to settlement: or. apy. other form of 


ae appropriation until its restoration to. the pats cna domain is noted epee: the records ; - 
| _ of the local land office.’ ras - Bes ik Re ares 4 i a i ee a uP 


| While the cited Chee den not oes the copregatiye effect, ofa an - 
i: application. or entry. improperly allowed because the lands applied for 


aah were unavailable, the rule 1 18 equally pertinent in that situation.’ In 


‘homestead entry. allowed aay the land wae ‘still withdtawn, as nee - Ss 


‘of a national. forest segregated the land, and required. the rejection. of 
-. applications filed later although the application for entry. was prema- 
turely filed prior to the date set for ope the sand to entry and 1 was 
| otherwise defective, 0 ge ee | 
These decisions make. it abundantly clear that the jana covered. by 


the State selection, whether: or. not it was defective, were not: open. to — | 


the initiation’ of claims by: settlement or location and inal ie attempts 
to do so were invalid. | 
sdAs:the ‘discussion: below: examines in. greater detail, thig rule. is 
fourided on: the:principle that all persons should: have:an equal oppor- 
- tunity to file for public:land. . If applications or settlements for:lands 
noted on the‘public records as covered: by'a State selection which pur- 
ports to ‘segregate them weré permitted, those who knew that the State: 
selection: was defective would have a.marked. advantage over those: who: 
relied aan the records to inform { them eee or r not the lands were | 
available, « = 
The! Fast, and equitable oe 1s 5 the one followed by ‘dis ne 
-ment.: That is, while the State can ‘gain no. advantage by a prémature : 
or defective selection, a. selection once filed and posted segregates, the 
land ‘until it’is‘rejected ‘and the’ public land récords * so noted. - any 
3 other course would undermine the Department’s salutary policy of | 


_ giving’ ‘all applicants: an‘equal chance to acquire public land: 


Accordingly’ the land office, as required by the: pertinent relation | a 


- : supra, Properly rej jected the notices of settlement or EUPeupen ey 


apace 


: peal, v we may now ‘consider the status of the State’ S sleation. 


“ai 


eee; see aid ‘OF: ALASKA, “ANDREW. J. ’KALBRAK, PTB. 9 
ee ee | " January 20,1966. | - 


| oe we have. seen, eae ‘Director relied. upon the’ general ale that: an a 
‘ppplication: made’ for land while-it is withdrawn is invalid:and does 
~-not become valid” upon. the revocation of the withdrawal. “Atherton “ah 

7 Sinclair Burlingham et at., 71 L.D.-126, 128, 129 (1964) ; Hunt v. State 
of Utah, 59 I.D. 44. (1945)... While this principle is sound. and control- . - Sas 

ling in: most similar situations, it is necessary'to examine both the rea- 


. “Sons: underlying it and Departmental practice ‘to determine whether it’. ve 
requires t the rejection of the State’s selection here. © | 
There are, it. appears, two fundamental obj ections to allowing appli- 7 


‘gations to be filed for lands before they’ are open to disposition. One _ | 


ig administrative.. As the ‘Department: said-in refusing :to. hold. in 


be. ea an. oil. and gas eppaonca for: lands: then unavailable: es vg - 


7 ai xe the ile is eounded. upon sound ‘administiative practice. a meres the awe 
‘public land records from being burdened with thousands: of applications: on'which 


: “there is'‘no possibility that action can ‘be taken: in: the: foreseeable future, Tfone 


. “person: can: maintain an ‘application: for: ae met - available aes pou several hie 3 
| “ever a hundred can.’ [Footnote omitted.]: ae 3 LOD 
i Inoview of the: hundreds: ef thousands ot acres | of public: land tiich' are’ ait 


Tevailable: ‘for: leasing: for. ‘one reason: or’ another}: it:is: plain: that: the ‘problem: ‘Of | 


ec administering’ premature: aaa ‘would: “be: Cones ley, (SB Res Je S Luin 
> a al., 68'LD. 48, 52 (1961). eee Gree greet eae MO ee - 


‘The second reason is equitable that: is, it rode. giving ¢ an a - : - 
te a ei sD right to. which he’ has: no: oright and: assures s to: = the: e pole ae 


_ sein of opportunity to file.” 


AS the eee held in a case involving t the reje jection of an ail ages 


Pace cdet ak tae 


a: pera ienes: which. had i in. et terminated. and. the: land. ches. had 


ve been: leased again and the. second lease terminated, all without notation: aoe 


. * Be * [The overriding objective of the rule has been to assure. to all the public 7 
equality of. opportunity to. file. This hag. been. stated, on many: occasions.. Ger. 
mania Iron Co.. Va ak ames, 89, Fed. 811: (sth Cir. 1898), appeal, dismissed, 195. U.S. 


688; George B. _Friden, A-26402° (October. 8, 1952) ; B. fi. Van. Arsdate, 62. LD. 


475 (1955) ; B.A. Vaughey [68 3 LD. . 85] (1956) ; Mt. A. |. Machris, Melwin A. Bronon, 


A. “68 LD. 161. (1956). aah 
., This. being the primary. eres of the notation rule,: to: notify - the > public. so 


| that all will. have.an equal opportunity to file for land, it. would. ‘be manifestly 


unfair to say: that although there was an ‘outstanding entry of | record im the. ; 
tract book. of an ‘oil and gas, lease ( Evanston. 09156 (b)): covering the. lands in: 


~ “sees, 2 and 11, no notation of termination of the lease was necessary to open the 


a3 land to filing Detanaes ao outside the record, another. lease 2 (Wyoming 0 0257 ) 


206412662 
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- had been issued and terminated following the fermination of the first iedee “This 2 


ae “would give an ‘unfair: advantage ' to those who’ by ‘chance knew. of the issuance of — - . 
.. . =thé:second:lease.:; Those who: rélied. on the tract. book would shave no notice of © 
ee ~ the. second. lease but. ‘would await the notation of termination: of. Evanston 09156 ao ier 5 
_. ° (b). in the tract book-before filing for the land. It would be no answer-to say. 
| 7 that others eould have. ascertained the issuance of ‘Wyoming 0257 by. checking. the - —— 
eg erial register and plats.‘ The fact is that the Department has said: that ‘the tract. oa 
: book: is the record: which will be. determinative of whether land-is open ‘for filing, peed 


oF and-there is nio-reason why. the public should have: to resort to. other. records. ‘ | 


Mao, Krueger, Vaughan B. Connelly, 651.D. 185,191 (1958). © 
~ Tn-an: earlier case in which the Department ee the effect ‘of 


ge “Biata exchange applications filed for lands still in a temporary with- &, a 
drawal, the State, while admitting that the selections were invalid and 


: — properly subject to rejection, asked. that the: selections. be allowed to | . | 
remain of record and that action be suspended until the ecole cy 


a a was tevoked.. in refusing to do SO the Department, held: 


. “The. obvious purpose in asking” for the suspension of. these selections is to. pee, 

the, State ina situation. where: it will have.a preferred right: to exchanges over - 

eat others under. the provisions. of section 8 of the Taylor Grazing. ‘Act, the. assump- . 
tion being made that,. upon revocation of the. withdrawal that: now. constitutes 


a the. bar tothe selections, the rights of the State would attach eo instanti and shut : 


out: all. ‘Subsequent applicants for the same. land which, might. lawfully be. filed 
under the same section of the act. . In other words, these invalid selections would - 


Sate operate as segregation of the land applied for from other appropriation: attempted Ht as 


we when the land became subject to such filing. To so hold would be in direct con- ~ | 
flict with the ruling: in Hendricks v.. Damon -(44 L:D. 205), which has. been. : 


a wy cited and: applied in. cases without number inthe administration of the public ae 
ae land law. ‘There is nothing in section 8 of the Taylor Grazing Act which. accords a ps a 


preference. to the States in exchanges. made thereunder, and no. circumstances: 


ee, appear in connection with these ‘selections that might be deemed. equities. that. be 


= could. be made the basis. of: preference if and. when the land’ becomes. ‘subject to: ee 


- ae "exchanges. Action suspending. these selections, for. the: purpose of effecting. eee 
° “segregations in favor of the State the moment the land is: released from: the-with- © 


drawal: of July ’9, 1934, is tantamount to. provisions in. the order of restoration cee 


7 that exchanges: under section 8 filed by the State shall be preferred over others va 


. ~ <that, may lawfully be. filed, ‘a provision for which there is no statutory warrant. — 
The ‘applications: here ‘involved are void and do. not become validated by” ‘the as, 


oe removal of the withdrawal. | State of Arizona, A-18816, ete. (October 16, 1985). ea 


The question. then j 1s whether the considerations underlying. the gen- a o 


| oan rule. are’ pertinent here and, if they are not, whether cessante - 
7 ratione legis, cessat et ipsa lex, a different result should follow. | 


Examining the problem. first again in its administrative aspects. to 7 


- “ascertain whether the. State’ S ‘inethod ; imposes: an. undue, burden on a4 


i : “10 Accord : Hunt v. _ State of Utah, supra, ‘et Berea NS 


ad january 20, 1966. 


ee Rea o jena oF: “ALASKA, ‘ANDREW J.: KALBRAK;: pI: ee te ee 


pale gh jad ofice, we oats Biba the State 3 is. the one sateen ia ee a 
-  Jand office permits 1 to file: “prematurely.” ” There is, thus, no likelihood Lee 
ee that hundreds of other appheants.» will clutter the records with their eo 
iy : ; Coe next ‘the eiuiable ce we ohare camedgey that a 
ao the State has a preference right to all land restored from withdrawal, ee 
a granted to it. by, section 6 (g). of the act, of Ai uly. ua 1958, Supra. There-- ie 
fore the fact that the State did. get. an. ‘opportunity. to file-on. the 
restored. land. before. apyone else 3 is: not. inequitable. or unfair or con- eee 


trary to the. statutory scheme. It merely advanced. a, bit the time in. ne 


which the State could make: its statutory: preference known. Since oe 


i ‘the State has a statutory preference right, it is not inequitable t to give 


ee it a chance to take advantage of it. - ae 
- ~The force of the other argument—equality of opportunity. to all ae oe 

ae file is, dissipated: by the same. reasoning. If the statute intends that. 
—. therebe no. equality of. filing, then no jhdividual i is harmed if the State ee 

ee S allowed to file somewhat. sooner than that. general practice permits. oe 
". Therefore: we. conclude that. in the circumstances’ there are no’. 
vo Feagons of policy 5 which require, that the Department, re) ject the State ae 
_ selection. eae: ae 


Furthermore, as as we. eed ‘earlicr, the State ainended its application Soa 


: 2 the State’ S selection thus: 


“tt is: 5 possible, however, to ‘treat the Comitiissioner’ 's ‘action. in- »: veindtating: che oe sae 
2 ‘[State’ $] application asa’ ruling that in the. circumstances. the filing of anew. 
— L - application would ‘be. an unnecessary formality, and. that. upon. reinstatement oo cay 
ae “Reso original application: should be. Tegarded:4 as: marine effect, only. a as, of the time 5 Win 


ee doar times, twice within the preference right period and twice theree 
-.../ after and all before publication and before Kalerak or any of the other 2 ee! 
appellants ‘sought | to- establish any tights to the Jands in, mde. ess 
Pas applications ¢ or settlements. = ae 
9. Tn such circumstances-is the Department: Bound +6 insist’ onanewo 
ae J filing | to’ replace the original premature. one or can it: accept the amend- : a 
- 7 ments as.a demonstration. of the ‘State’s interest. in its selection rand. . 
ers relieve it. of the necessity filing anew ? . We believe that it Cie 
os In Hunt ve State of Utah, supra, the. Department: 3 ina Somehae fee 
aaa sinfiilar situation. adopted a solution: relieving the State’ from. the neéces- 
ee ~ sity of strict compliance: with the regular. procedure, “After: holding oe 
_ that.the State gained no priority by a premature: filing of an. applies. 92": 
cation to select certain land, it having no preference. right to the land: 
| ‘sought, even after: restoration prof the land, the © Depattnmeit guye offect 
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ae - of such’ reinstatement and duotetors cine sublet to auch rights as Hunt might ef : — 
a ees cs ; be: deemed to have’ acquired by- his ‘prior’ [valid] application.” (59: 1: D: at: 47, Vee 


we a Th other words, although the State's original and: only ppplionuc | - 
; should have ; gained it opine’ the Department allowed it to be treated 


as though it had. been. filed . as of the day | the Commissioner purported iS 


. — to reinstate it.” 


So here. the fling. of ‘an i améndment to an rapplication, 4 in ‘tie absanes "a 


oo ot any reason not to ‘so consider it, can be deemed the refiling ofthe 
eee original ' selection and the State’s ‘rights can ‘be determined as though an 
ae the original | ‘selection had: been. filed then. Since: the first. two amend- a 

ents: ‘came within the preference: period, the. State, then, has exer- 


~ cised its Leroi right, and. has established its claim to the selected. 7 
lands. ~ °° + | : : | 
res EN another case ole a. paead had filed an yada ‘ublection: 
a fist. for lands held by the Department ‘not to be: open. ‘to such: filing, but. 
which > were thereafter made available for seléction by’ statute, the De- - 
partment held that In “the ‘absence of: intervening ‘Tights ‘the. ‘original 
~~ election. list. could be treated as valid from the date the Commissioner — 
of the Genéral ‘Land Office instructed the local ‘officers to. ‘allow the 
selection, if otherwise. proper, ‘and to require’ the railroad’ to. submit. 
supplemental lists of tracts which were free. from other claims anid ~ 
those to’ which‘a adverse claims - were, ‘asserted, ‘despite ‘thé fact that a _ 
; homestead application was filed by another’ before the railroad filedits 
- suppleniental lists... In Sarto the 16 validity. of the tailroad’s selection oes 


the Department said: = 
‘The. selection, in: ‘80 far. 28. ‘the tracts, free from daivetee. claina.. were. 5 concerned, fa 


gan, in fact, treated, and, properly, 80, in ‘the nature’ of B new selection, effective 
: and pending. from. and after. ‘the date of receipt of the ‘Commissioner’ S letter PY : 


- the’ local officers, ‘put. not prior thereto. 


It devolvéd. upon “the: Departiment,- “as “dienstabato stated): to ‘aispods oe: said ea 


os lists: under: the ‘law then’ in force and the action ‘taken’ by the Commissioner: was 


to: relieve’ from. Suspension, the railway. selection. The land at the date: the: ‘Com= _ 
missioner. took : that action, being. subject. to appropriation. ‘by the: tailway com- : 


- pany. and the. railway company having at all times prior thereto manifested its 
iS desire’ ‘and intent’ to: select. the same, it would, lave been: a useless and burden- Rey 
~ some. requirement 0° ‘compel the railway. company: to file new sélection: papers, | 


a _ practically. JB duplication | ‘of ‘the: selection. then: before the ‘Department. "The 7 — 


original | selection could -have been and was allowed: as to the. tracts: free, from oa 


fa adverse. claim, as above stated, irrespective of the supplemental: ‘lists. The sup an 


..  plemental lists were in nowise‘a prerequisite of the taking of eporer te: action 2 


. on ‘the ‘original selection: ander’ ‘the ‘act: ‘of: Marehi 3, 1911,’ “supra: 


It-is, ‘thereforej:lield that’ movant, not being a party in: interest at the. dates of a. 
receipt of ‘the: ‘Commissioner’ s. letter of a 30, 1918, a PY, ‘the local | officers, - 


ke = STATE or ALASKA, ANDREW: Je ‘KALBRAK, oR. oe SAB. 
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| will not be heard, to, question the Department's aithority to , relieve ‘from, sus- oc 


pension the pending railway selection, ‘the disposition. of which ‘appears regular a a : 
and :in ee with law. ‘Trott v; Northern ea sad Co., a LD. 198, 196 oe 


= (2916). 


* Aeain we see “that: the S Dopateadit: isa’ ‘not ‘aise: upon: a. Ges, * es 


: formality. when ‘there are no adverse rights to be considered. ‘Here, eee 
the State has at: all. times shown. ‘its intention’ to acquire. the selected. ae 
a lands: and. it’ would have ‘served no ‘useful purpose to Temnalie it to fle 2 
a : é a ‘duplicate of the application already onfile 7 s 


~ Therefore, we conclude that the amendments fled? by. the State aan 


ing and after the preference right period were reaffirmations of the | 


~ State’s original selection and, in the circumstances, are to be treated. as 


- though the State had refiled its original applicaticn, at the t time 0 of the : ns ie - : 


e amendments, aL 


“Phere remains «‘Rutorak’s conténition that the State hss lienated 6 or: ce 


bargained: away its authority to. make selections in violation of the — 
as prohibition i in 6 (g) of the Statehood Act, ‘supra. There is no evidence 


oes to. ee this charge. “The mere. ‘ht, that the State : is panes a ms 


a has sold or otherwise disposed ofi its authority to > mailse this selection or = 
og any other. ' eae | os 

Tn his supplemental pleadings ¢ on ‘appeal Kalerak: ‘had. rales advert 

: new i issues: ’ First, “in rebuttal to’ an’ ‘assertion of" the ‘State, he deniés = 


_ that’ the lands sought by: ‘Kalerak ahd others are’ necessary to protect. ene 

~ the watershed. “This i issue is irrelevant, for the validity of the State’s 
a Selection” does not depend. on the ‘purpose ‘for which itis made.'The = 
~ statute-requires no ‘particular } purpose to justify : a selection and none. | 

| is. Fequired by the’ eter ‘The State’ 8. motivations + are > its oF. a 


. concern. 


"Next ileal’ ‘urges ‘that the U. s: ‘District Couitt fou thie “District! ot ae 


2 Alaska, has already ‘decided the case in’ ‘Paylor et al. v. Greater Anichor- | 


age Area Borough, et al, No: A-91-65 Civ.; October 15, 1965.. This oe 


: was ¢ an 1 action by: several I homestead settlers « or eee to 2 ene oin . the | : . 


. ‘It is. ae ‘interesting to note that the ‘oretice of aiigeine ry State to file ce smatuie a 


applicatiotis':so. long: as::it:.did’ not prejudice any applicant filing on .the day the lands — : 


.. became: available .is not: -of recent. origin. For a time State selections filed prior to the ae . 
. filing of & township: plat ‘of survey were recognized as being filed on the proper date and © 


-. in turn after all those present at the land office at the time of opening on the proper date. 


- ‘State of California v. Koontz et.al., 82 L.D. 648 -(1904).; 38 L.D. 643. (1905). 


|The: Department: soon: formalized its practice by a regulation limiting the State. to a. 


Et S, period of three days: prior to.the regular opening day in which to: submit premature selec-. 


tions. . Regulations. paragraph 12, June 23, 1910, 89 L.D. 39, 41° -{1020), . This B provision: ne 


ie was later omitted from the © regulation, 43 CFR, 1938 ed., 270.12. 


le “DECISIONS: OF. THE, _ DEPARTMENT or: TAR INTERIOR ‘(18 1D. Ee 


a7 Bontiigh: trom restricting the plaintiffs ‘froin. full enjoyment. of th sir” ae 
— . rights under the: homestead laws, or, ‘Specifically, from: preventing | the Eee 

— = plaintiffs. ‘from. access to, or. erecting - structures on: their, homesteads, — : 
_., The Court. issued. a preliminary i injunction effective. only against’ the. 


- - Borough. which it said would “remain in’ effect until the Department : oo 


ae _of Interior has determined the. disputes now -appesledy to it by. the State a 


7 of. Alaska in the. Kalerak¢ case.” 1.0 2 
~The. Court. emphasized. ‘that. ‘the: Giuipeen: world: et apply to a 


ae ‘either ; the State or Alfred P. ‘Steger, described in the complaint as ~ aie 


ma “Chief. Records. and: Public. Service, : Anchorage. District. and, Land — 


eee Office, Bureau. of Land Management.” De ays ee 
_ While. the: Court. did say that it found the State’ Ss: rere selection & heage 


ee : was: “invalid against the rights of any others lawfully claiming rights ie : 


oe ‘under or against rights to said Federal Land,” it also. recognized that. | 
-... .. the issue was. before.the Secretary: on appeal: and. that, it, would reex-. . 
amine the. matter when the Department: had rendered its decision. ne 


a : : other words, it-was not attempting to supersede: the Secretary’ S. duty. to-. - E cs 
; dispose. of the appeal. or. to substitute its judgment for. his. The Sec- 


“retary remains free, to. examine the i issues and. to decide the « case en See 

ae accordance with his understanding of thelaw.. -. Bee? 

ae -Finally,. Kalerak has. requested. ‘that: an or ‘gnguiment: be. held Sona. 
ue primarily. to, present. his. ‘position. that. the lands i in his: entry. are not. Ste 


nee needed to protect the -watershed. with which the City of. Anchorage i is . 


“go. concerned... As we.have | seen; the controlling issues.in the case.are 


wae 


ee legal, not factual, and the i issue. of. whether all or-any ‘of the selected oa 
... lands are: part of the, watershed. i is not really material to their. resolu- a 
= ae tion The, issues. have. been extensively, briefed and oral. argument = 

ce “would add. little, if. anything, to the written, discussions. ‘Therefore, A? 


rs : - Kalerak’s request: for oral. argument is denied. oe 
Pursuant, to the authority delegated to the: Solicitor in the o ce ae 


ee tary of the Interior. (210 DM 2.24 (4) (a); 24. F. R. 1348); the decision 2 7 jo 
of the Chief, Office of Appeals. and Hearings, Bureau. of. Land Man- — ee 

ae agement, is. reversed. and. the. decisions of the land office. rotnning to. a se 
nace record the several notices of Coranancy 0 or rsettlement a are affirmed... te te 


age . 


- Epwarp Warn NBERG, | 
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eee 


TASB. 


Seance Berlorniados. or. “Default, Exousable ay 2 : a : 


| Disputes: and Remedies: : Burden of: Proof. 


The. contracting officer’ Ss -detemninition’ on a contractor’ s- “entitlement to: a = ae 


: ee where. ‘the. ‘cotitractor,, fails ‘to. sshow- that. “uch: ‘determination. is fae ee 
erroneous, by a preponderance. of. the evidence. and .where: it appears that 


"the unexcused’ delays were attributable. to. manufacturing difficulties of. a es 


ie “subcontractor or: to a ‘failure of the subcontractor’ Ss quality control. 


Contracts: : Performanoe, or Default: ‘Excusable Delays-—Contracts: const : 


ve Lee 


“Operation: Suboontractors and Suppliers 


he contractor: who" bids’ on: ae ‘Government: contract: ‘unqualifiediy ‘represents . 


uae it;. has the: ‘supervision, ‘personnel, equipment, skill: and.-ability- to’ so ‘ | 
_- : the: work: and its, responsibility is in nowise diminished. by the. fact that Ole eee. 

tire: work covered. thereby, has been subcontracted ; consequently, Gee 
sence’ of such’ qualificatiors ‘is’ ‘not an ‘excusable « cause of ay under. the. ee 


: “standard form Of: ‘supply contract. ’ 


"Contracts: Disputes. and. Remedies: J iwisdiction Contracts: ea i. oer 


and Operation: — General Rules’ of Construction—Contracts : _ Disputes - 
and Remedies: Damages: Liquidated. Damages - nae 


rt contractor's: ‘request. ‘that. the’ ‘liquidated damages: ‘dsdegeed for: an. unex: ve nae 
ae ended: delay. be. substantially. reduced , Was, denied, where it was. found. that. 


- Pe cocchect language. clearly, ‘authorized. the’: assessment: made: and: ‘where; con-: 


“> sequently, the Board ‘was’ without jurisdiction’ in. ‘the matter, irrespective of, re : 


: ~ whether the. request . were to’ be viewed as axing’ reformation. ‘of the. OOF : 
ee tract. or. seeking remission. of liquidated. damages. . no a i 


Contracts Disputes, and. “Remedies: ; Damages: Liquidated. ing toa a . 
tracts: ‘Performance’ or ‘Default: oo ae . Disputes 8 ee 


. Remedies: 3 Damages: ‘Actual Damages .. 


. Liguidated. damages. provisions. in. contracts, are. ‘valid, ana: enforceable. At, a eS 
_. judged at the time of contract, they bear a reasonable. relationship :to.... 


the damages which’ could be expected: to flow from delayed. performance, and _ 


-., aetual, damages «sustained -by.the’ Government. are uncertain in amount . 


yn? “where : the™ amouiit: ‘of. “possible” -actual ‘damages’ ‘would ‘be ‘difficult: or im- se me 
possible of. ascertainment in. aadyance,, “notwithstanding. the fact. that. the” et Fea 


ae and: even: though ‘the: liquidated: damages assessed: ‘Inay: have ‘constituted : “i 


: oe ae hardship: ‘to. the ‘eontractor™ ‘because’ the: amount thereof Tepresented a. 
Ae high Proportion of the contract price. . ae 


16 "DECISIONS. OF: TE DEPARTMENT OF. THE INTERIOR (78 De ee 
“BOARD. OF. CONTRACT. APPEALS | 


‘The ee ; ia appealed : from: the ee officer’ S: Finding i‘. 


of Fact of April 19, 1963, and the Supplemental Findings of Fact of | 


‘on the merits, 


~— October. 14, 1964.2 ander which: liquidated: damages for: delayed de-- 
liveries were® ‘asseised: in the amount of. $11,450. Neither: party has — 


requested a hearing. Accordingly; the case will be decided. on une ey 


| a8 of the administrative record (appeal file). ee 4 : 
_.. The contract, which was dated June 30,1960, was on a Stagdand iors - 
88 (Revised: October 1957) and incorporated ‘the General Provisions — 
of Standard Form 32: (October’ 1957, Edition) | for supply contracts. | 
‘Tt called’ for furnishing . of three ‘potential transformers at, a price of 2 
” $4,985 per unit , resulting in a total contract price of $14,805. 
 *“The contractor’s bid disclosed. that the transformers to be furnished 

- (Ttern’ 1 of the invitation) -would: be: manufactured by Scarpa, EE 
- Magnano® at its plant in Milano, Italy. Under the terms of the invi- 

_ tation the three potential transformers were required to be shipped 
within'100 calendar days after date of receipt of the award of con- 
—tract# As the notice of award was received by the contractor on 
’ July. 5, 1960, ‘deliveries. were. scheduled. for completion on or before 
October 13, 1960. ‘Deliveries were not, in fact,. completed until No- . 
vember 28, 1961, or some 411 days after the scheduled completion date... 
The contract provided for the assessment of po ae damages for 


1 Trarismitted by letter of May: 9, 1963, from which a itmely sonenl was taka 

* Apparently due to: funding problems the supplemental findings. were not forwarded to 
the contractor until February 26, 1965. The notice of appeal: therefrom was “undated and 
was not’ recorded’ ag ‘received by the- contracting officer until ‘April 5,°1965.° The appeal 
was. not sent by:‘'Certified ‘Return: Receipt Requested” mall, .ag apparently was contemplated, 
» and the envelope .in -which,. the: appeal: was. ‘transmitted was: inadvertently . destroyed. 
While expressing. doubt. as to the timeliness of the. appeal, the contracting officer never- 
theless noted that “a timely mailing on “April 1, airmail}: special, delivery, as represented by 
the appellant, would, according’ to: ‘the best” evidence available, have resulted in delivery 
on. April 2, 1965.” Probably because of the conflicting and incomplete nature of the 
evidence available;. the Government has not raised-an issue as to the timeliness. of the 
appeal... Due to. these considerations, . and. to. the extent of the Government’s involvement in 
the matter (i.e., the destruction of the envelope in. which the appeal was transmitted), 
the doubt has been resolved. in favor of the: contractor and the case has: been considered 
a 


+ Frequently referred to as | Scapa & Magnano by the contractor and hereinafter 80 


| : identified: 


'4.In. pertinent: part: Paragraph 2: of the. Special Provisions reads? eal Ree os 
49, Delivery—-urgency of. . (a) Shipment. —Time of delivery is. important ana ‘complete 


. shipment from. ‘the shipping point or points is desired within 100 calendar days after date of 


-receipt by ‘the contractor of notice of award of contract. (NOTE: For a bidder: furnishing 7 
equipment of.foreign origin or. manufacture,. shipment within the ‘meaning: of this invita- Me 


tion will be. considered as having been made when: the materials. or equipment are properly 


loaded on cars at ‘a. United States port. of entry, or ‘DOEtS. of entry and ready, for. movement . ay 


to the destinations.). oor 


-48y “APPEAL OF AMERICAN. LIGURIAN. COMPANY, INC. ot aoe - 

: os oe pe See ae :, January, 21, (1966 —— : eu ke on 

= “delay i im delivery at he rate of $50 per ‘day® | “Liguidated damages y were a | 
7 not assessable, however, for delays i in delivery attributable to excusable 


| causes of delay as defined in Subparagraph (eds of Clause iL 1, “Default,” . a ass 


of the General Provisions.* 


| Baousable te auses 0 of Delay 


. ie 


- Following the ‘ aidialeliin of deliveries the sentrséting. officer | 


‘forded the contractor an opportunity. to establish that the delays in- . 7 
volved were due to excusable causes of delay within the meaning of = 
_ the Default clause. ‘Scarpa & Magnano furnished the:contractor with 


a number of documents in support of the contention that. all delays 2 
were excusable.. From Scarpa & Magnano’ s letter of transmittal” - 
_and-from the. documentation forwarded:therewith it appeared that: the i 


difficulties which had impeded contract performance. included® ( 1) ; , 
_ Strikes, -( ii). the exodus of skilled workers. from Italy to other Euro-— 


pean countries, (111) delay in the. receipt of the required insulators - 
| from, a supplier due to an: L accident j m. pane the 1S por ae dam- 


Ss SParvevaph 3 of the ‘Special Provisions reads in pertinent — : - 
3. Delays—tiquidated. damages. Clause: No. 11 entitled ‘Default’, Standard Forth 32, Z 

‘October .1957 edition, is. hereby supplemented by the addition of the following paragraph: 

‘*(¢o). If the. contractor refuses or. fails to make shipment of the materials or supplies . 
“within the desired time specified in: the invitation *-* * such time to include any duly 
‘authorized: extensions thereof, the actual damage to -the: Government. forthe: delay will be 
impossible : to determine, and in. lieu. thereof. the contractor ‘Shall pay~to the: Government, ’ 
as fixed,: ‘agreed, and ‘liquidated damages for each calendar. day of delay in making - ship-' ‘ 
ment, the amount. as ‘set forth below, *'* *. Provided, further, That’ the contractor shall — 
- not. be. charged with: liquidated damages, when the delay in shipment is’ due: to. jeméneable . 
 -@auses.as defined above in Subparagraph (c), of this clause * * *... 

. “The amount of liquidated. damages: ‘to be: charged for failure to’ ship thé 5 traubfoimerd, 
or any part thereof under the ‘schedules,. within. the:desired time, specified:in the invitation, 
‘or within the period stated by. the contractor in his bid, if ‘such period is. greater than the 
- desired time, will be fifty dollars ($50) for ‘Item: 1 for each calendar day. ‘of delay. ee 

-6“(e) Except with respect. to. defatilts .of subcontractors,: the Contractor shall: not be 

liable for any excess costs if the failure to perform the contract : arises out-of causes be-. 
‘youd: the control and ‘without thé fault ‘or: ‘negligence of the Contractor. Such ‘causes may 
“include,. but are not ‘restricted -to, acts. of God. or: of - the public enemy, acts: ‘of. the. Govern- 
ment in either. its sovereign or contractual capacity, fires, floods, epidemics, quarantine re- 


Strictions, strikes, freight embargoes, and.unusually severe weather 5 but:in.every. case the: - 


failure | to ‘perform, must. be beyond the. control, and without the. fault or negligence of the - 
‘Contractor. , “It the failure to ‘perform is caused. by the default of. a subcontractor, and. if 
such ‘detauit, arises: out, of Causes beyond the control ‘Of both. the ‘Contractor and. subeon- 
. “tractor, and without’ the fault or negligence. of. either. of them,. the. Contractor. shall. not be © 

Jiable | for, ANY excess, costs: for. failure’ ‘to. perform, ‘unless: the: supplies. OF., Services, to: be 


furnished’ ‘by the’ subcontractor were obtainable ‘from other. sources in’ sufficient time, to ee 


-bermit the Contractor to ‘meet. the required delivery. schedule, ce ie ie 
“t In the latter part. ‘of. May. 1962, a. letter. from Scarpa. & Magnano. ‘under. ‘date. of May 14, 


1962, was presented’ to the contracting officer in’ person, -by..a representative. of. .the con-— ee 
tractor, This’ ‘Tetter and the, documentation, ‘which’ accompanied | ite were the. principal - 


eae data. considered by the contracting. officer in the initial findings. . 


ee tetas Sa Eee 


- 18 a "DECISIONS | OF, THE. ‘DEPARTMENT oF: ‘THE INTERIOR 8 4D. 2 ee 


age fe! an ela in. an ‘accident during ett. cand. (wv): ar) : 


< os - failures. of transformer on tests.8 “As to the strike, Scarpa & Magnano . ‘ : 
-- «noted that. the strike had ended- on Js anuary 3, 1961,° and. that rom nets 


June 30; 1960: (the date of Due) until that date there had been a = 
rae _ total of 39 strike. days. aS 

a. fc) Tnthe finding of fact of April: 19, 1968, the ‘onieocting ice found eae 
a ne contract performance had been excusably delayed a total of 28° 


' days representing the number: of days of strike between the date of 


: -.. receipt: of award by the. contractor: ‘(July By 1960). and. the daté the 


strike terminated (January 3;. 1961). Upon reviewingthe appeal eee 


from. this: finding, the contracting officer concluded: that. some of the aes 


: data: submitted indicated. additional. relief might be in -order:: Accord- - 


: - ingly; by letter. of J uly. 1, 1968, he requested the contractor. to furnish se 
“detailed: information as to. ihe exact days or. in what: manner the. 


_ nationwide strike affected production inthe Scarpa’ & Magnano plant.” — 

| _ Subsequently; by letter under date of December 30, 1963, Scarpa & 

- Maghano forwarded :a declaration !° from the: Manufacturers’ Asso- - 
ciation of the Province of Savona: certifying: “in-what ‘manner the na- 


. .tionwide strike affected production i in our plant.” The factors of de- 


lay covered by such declaration: include’ (a) ‘partial strikes of small - 


ae duration, (b) the refusal of employees to: work overtime.up-to July — 


81, 1961, (6) the piece: work coefficient of workers having been held 
to.a minimum, (d) the emigration. of specialized workers to other Eu- 
_ -Topean'countries, and’ ‘(e) the abnormal increase in ‘absénces due to ill-. 

~ ness. On the: basis: of the factors previously enumerated. the statement 

concluded: “*'*:*: owing to the réasonis listed at’ “points a, b, c,d, and’e, 
the production of Scarpa & Magnano. suffered effective . dalage corre- 
| “sponding to: a: period of 157 days, tobe added to the strike days, said 
in our statement of January 16th, 1962. *-* #721 
+ Thereafter; the contracting’ officer advised the contractor’ that the 
: infoildaticn' so ‘provided did not disclose what: portion. of the. 157. days 


ae : applied to the period subsequent to: J uly: By 1960 (the: date of Pocelpe, of | 


8 On the ‘initial tender (November 14, 4960). ihree potential tidigtonmecs 3 were submitted 


for test’ but’ ‘ouly ‘one. passed. - Following: rémanifacture two. transformers -were ‘tendered 


for” test ‘on February. 22, ° 1961, but again. only’ one. ‘passed... Thereafter, “the. yemaining | 


= ‘transformer was remanufactured and tendered for tests on three’ occasions. (May, 22, 1961, 
a July ‘29. ‘1961, ‘and: October Pade 1961) before it ‘finally passed. 


ok, OF © Letter. ‘from’ ‘Scarpa, & , Magnens ‘to. American, ‘Ligurian Company, ‘ne, ‘inder “date of - - 
oe May" 14, 't9620°° FP 


10 This’ supplenicn a prior: déclaration ‘from the “Mantifacturers’ Asioiation’ which had 


; 7 furnished’ ‘the’ basis: for ‘the initial finding of 28 days of exctisable delay. . 


— January” 16s" 961° ‘is the ‘fnitended - _reference.” “This refers. to: the: ‘prior ‘deblaration’ 


"yaad toned” in note 10, supra, “The points referred to in’ ‘the. quotation correspond. to, the ae a 


seuat 


= factors ot delay enumerated in the preceding: sentence. ms eae 


“BR ES APPEAL or AMBRICAN’ LIGURIAN’ ‘COMPANY, “ING, ee Riad a 


J january a1, 1969; 


- eho s ward)? By] ie dated; J uly 8: 1964, the: ae Furnished 7 ee 
a further statement from the Manufacturers ’ Association in: question oe 
; advising ‘that. the actual delay: In. delivery. time. involved during: the. 


“period from June 30,1960 to July 31, 1961, amounted:to 140 10 days” —- 


ee which. should be added to the strike days previously: reported,” es 
The material submitted by or on behalf of the contractor “after the 


ai ne issuance of the contracting: officer’s initial findings called attention to: — 


. the peculiar, nature of Italian’ strikes,?? and: emphasized: the extent-to 


oe which delayed: performance of the ‘contract ‘was attributable ‘to. thee 0 


_ frequency and intermittent nature of such: strikes. Tn addition, the 


oe contractor requested that consideration: be. given to the fact that. index 


: a contract for similar equipment: with the US. ‘Army Corps: of. Eni. core 


| “_ gineers, the contract delivery schedule had been: extended, without the oe cee 


~ application: of liquidated damages, ¢ on ‘the Be gronitid of ‘Mnusually funity 


i /. equipment. and strikes,14 | | ey 
“The: peculiar nature of: an Italian strike ind its ‘ipealy impact upon ge OP 


. - contract performance was fully” considered: ‘by. the contracting. officer — 
ey ‘the’ Supplemental’ Findings of Fact. of. October 14,1964. Based 


upon..the three statements of the Manufacturers’ “Mesaciation of: the oat 
‘a Province of Savona, the contracting officer concluded. that he would — ee 
a be warranted i in \ finding that, there, had. been, an. excusable delay, of. na 





7 “Ty the ‘jotencnt “forwarded pial the contractors. ‘appeal: letter of cane 6 1968. 

: Rcarya & Magnano stated’: “2. Strikes in. Italy have a peculiar characteristic: they do not - ere 

; last’ without breaks from- their beginning upto. the. conclusion of. dealings; - ‘but ‘the absten-". SS ane 
tion from’ work is intervalled : ‘of. one, ‘two or. three days. a week, without. any rule.) * #7" As : 


33-In'the statement: referred ‘to"in note: 12,. ‘SUPT, it was further stated: * * “Owing 


2 to this. situation Scarpa. & Magnano. could ‘not—performi. continuous, working eyeles—go Puneet 
~ ahead- ‘with operations’ Tequiring a” ‘continuous assistance of personnel. In this” ‘case the 
~ situation. involved—frequent interruptions in the manufacture. of: transformers, “which. pro- 
- duced the failures: under para: 1-(referring to the repeated failures. on test, note 8, ‘supra), ine 


2 ais being. the: manufacture in: ‘question mainly manua]—delay in ‘the’ operation. for the _pre-dry- - 


- ing-of winding in. several’ stages of. manufacture and’ for the: fully , [sie] | ‘impregnation. of. 
complete transtonmers. in ' high-vacuum ne The latter Speration lasts, 15 ‘continuous: 


a ‘full. days ons aera 
44 In the: ‘supplemental: ‘findings: the ‘eontraeting’ ‘officer aoted: ‘that'1 review. “of. ‘the “aoew: our 


i 4 ments submitted. confirmed: one granting of an 1 extension of time to. the’ contractor. 


He con: coe 


sidered: ‘in. “accordance: ‘with ‘its. provisions ‘and in’ hie light’ of “the: factual circumstances ” — Borgen» 
- relied upon as a. basis for relief. ™ There are significant differences. between. the. two 


situations among which dre: dy the: contract’ with the Corps: of Engineers contemplated aye 
_. delivery.- within: approximately! an: eight. ‘month: ‘period ag. ‘conitrasted with. the 100. days 


-. initially allowed: ‘for deliveries undér: the instant’ ‘contract,. ‘and (ii) the contract. with the ~ oe 


Engineers; was. not’ even: awarded: until. after ‘the instant’ ‘contract was. “scheduled for. com: 


oo pletion. . ..Perhaps: even: more: ‘significant. ‘is: ‘the ‘fact ‘that ‘the. extension. granted, ‘hy. ‘the 4 
De gti Corps of Engineers amounted to: only® 117: days or some 65: ‘days ‘less ‘than’ the extension of wy 
eae 182. cays allowed ey the te caiaica officer in ‘the: supplemental findings. 


| 20 | DECISIONS. OF- THE ‘DEPARTMENT: OF. ‘THE INTERIOR 18 ED. - 


: Me 


“ 164 days. 1° He took special note, phowever, of the following statement ba = 
eee Ap pong in the contractor’ s letter of J uly 8, 1964: oe ee 


oe It was. felt that the ‘main: reason “for the. various failures. could, ay’ in 1 


nah tie frequent and. intermittently. decurring: strikes. Actually ‘the various’ manu-. 7 ae 
. facturing: operations. could not: be carried ‘out’ in. ‘continuity, : as it. ‘is . arias A via at? j 


. - sible, but they had to. be frequently interrupted. and resumed. es 


Accepting the above quoted statement at face value. the contracting | 
7 officer stated: “* * * Accordingly, it. appears appropriate to allow - 
as excusable. dale ae of strikes, all of the time from the. date the 
Contractor received award until the end ofthe strike period, on Jan- 


uary 3; 1961, which amounts to a total of 182. calendar days. during - 


~ which ‘continuity. of operations. could not. be attained, due to causes - 
| beyond. the control and without. the. fault or negligence ofthe Con- 


a tractor,” Except for the 182 days of delay which the contracting . = 


- officer found to be. directly. attributable to the strike, all. other claims. 
of excusable delay were denied. - 2 
As previously noted, the contractor has one that: it. was ex- 
cusably delayed by reason of a supplier’s. late delivery of required — 
“insulators and that. it was further delayed. by an insulator. being. 
damaged i in an accident ‘during transit. It is unnecessary. for. us to 
pass upon the merits of these contentions, however, since the delays | 
attributable to such causes were concurrent with the delays found to 
be excusable by the contracting officer and, consequently, would en- 
‘title the contractor to no further extension. in cae time. for perform: | 
ance of the contract in anyevent2? ee 
--... The extent to-svhich the contractor may’ hava oa delayed iy the 
- exodus of skilled workers from Italy and by the refusal of employees | 
: to work overtime up to July 31, 1961,*° are. also, 0 matters. to which, no” 





5 The 164 ‘days includes the 28 anys of delay ‘£ound a be exéusable in fhe: initial findings 
“Is The quoted language is identical to that. contained in:the letter of July.8,.1964;' as: con- 
trasted’ with the language quoted in, the. supplemental findings which svaries: ‘slightly from 

the language and punctuation: employed. by the contractor. : BS Ee See gh ak, Te A 
. "at In the supplemental findings the contracting officer extended the contract: delivery 

schedule to and including April 13, 1961... - The delay. in: obtaining: the required:-insulators 
had been overcome prior to, November 14, 1960 (the, date-on which: the transformers were 
initially. tendered. for test). - The damage to. the. insulator -in' transit occurred‘on: or-before 
: March 1 17, 1961, and according to. a cable from Scarpa, & Magnano to ‘the ae invelved 

“48 Phe refusal Of. ‘the workers ‘to rors aeriae prior to J uly: 31, 1961, oe ae appear to 
ave. delayed performance, of. the’ contract. in any: material. respect. Manufacture’ ‘of ‘the 


Pear ae | 


. test ‘until ‘October 27, 1961, ‘an. interval: of: 97. days... Ce evident. from the information pro- 7 


= vided in. note 8, B8Upra; the manufacturing. time. involved. -on: - the: ‘two. previous tenders on | 
coe May 22 and Suly.. 22, 1961, had, involved } mancfactyrtie. times: of. oy boas ‘and, be L days, 7 
3 mespeeHively. —_ ae se ; gins Depo ted av, Cigat aig Shee: 2 a 


“By APPEAL OF AMERICAN: LIGURIAN COMPANY, ‘eee BE 
se : : - January 21, 1966 | Fe <e ot 


re scache conaideraticn ed be given: ‘The only ‘o convineing evidence! ae 


4 - offered by the contractor in substantiation of the claimed delays were a 


the ‘various statements from. the Manufacturers’. Association. of. the 


’ Province of Savona. These disclose that considering such factors, ee 
| along . with other. causes for delay, the contractor had: only. been: de- ee ok 
layed. (during the contract. period). a total of 164: days, as contrasted — a 


a with the 182 days of excusable delay found. by. the contracting. officer 3 


ce : in the Supplemental Findings of Fact of October 14, 1964. 


‘The contractor has offered no ‘evidence to support the allegation hae ° 


a “the. psychological attitude of the workers. delayed. deliveries: under . 


the contract in:.an appreciable: but. unspecified amount, and has not - | _ 
i corroborated ‘i in any way the intimation that the repeated ” failures of ae 
_ the transformers.on test may have been the: result, of sabotage. . ‘Sim- = 


| ilarly, it has offered no evidence to. support: its contention that. de- - 
livery of the third transformer was delayed - for 5. days by. reason of 


-» the holidays. incident to. Thanksgiving. of 1961, assuming that such |. 2 


delays. could: be’ recognized: ag excusable in any case. . Unsupported - 
allegations are not, of course, an acceptable substitute for proof.*° 
In the supplemental findings. the contracting officer. stated that. the. 
| “failure of the transformers on. tests appeared to be a matter of quality 
control and, hence, not: beyond. the control and without the fault or . 


ae negligence. ‘of: either the contractor or its. subcontractor within the 


Imeaning of. Paragraph 11 (c 5) ,20 ~ While the ‘contractor. has under- 
taken to contest: ‘the accuracy of this: statement, the explanation of- 
fered appears. to be aptimly. consistent. with the contracting. officer” s 
view of the matter2?.. ae | 

“The resort by. the: centage ‘gna’ ie sabéoutractor to denerélities 


in explaining the unexcused. delay, as well as. the ‘failure to offerany 9 
proof to substantiate various claims made, appear. to stem from their 
inability to give an adequate explanation for the repeated failureofthe ~~ 


a= third transformer ures test. os fact, ns - subcontractor has s admitted - : 


“ie guinset Construction, Trio, TBCA-454-9-64 {October 20, 1905), 12 wD 440, 05-2 . : 


7 a par. 5188: 


120 See: note 6, supra, for the langndge. of the ‘atea Herorendé:! 


a In: the notice: of: appeal from the supplemental findings” ‘the eofitedetor states’ “Tt must ae 
a be considered. that the transformers major: insulation’ ‘consists of pure: ‘cellulose. kraft: paper. aed 
. The paper is approx. 0. 01” thick -and-is'eut-in- approx. 1’ wide strips which are wound on. — 
~~ the coil till an approximate are thickness is obtained. - ‘This: operation is completely’ carried .~ 


[gut manually by skilled workmen. “ If the paper is. not wound ina compact‘way, the voltage’ : 


~ tests-do- not result to be: successful. “Moréover, if few turns of magnetic wire less or‘more 


than the correct: number are. wound in ‘the: ‘eotls, 1 the Tatio and hase ¢ errors: can be altered ox 
‘without remedy.” “s a PSone ree ' ayer Bvait att nal 
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oe Sy its inability’ to explain such, failures. “While nen failures ae ‘bean = 
attributed to the’ impact. of the strike, the subcontractor: has not exe 


ne . plained how a strike which, according to its own statement, , terminated . os 
on J anuary® 3, 1961, “eoilld: have affected ‘manufacturing operations on 


“during the ensuing 10 months.’ 


‘The record indicates that, Supa: & Magnano eticouintdied ‘anaiitick Mane 


ese - patod difficulties i in moanufacturing the transformers to meet the speci: o : : 


= 7 contractor ora subcontiactor a are not, per Se, | a proper Peace foie a find! | : 
ing ‘of. excusable delay.” 23. The Governinent is not. responsible gener- 


ally : for finding defects i in the contractor’s. or the subcontractor’s S. manu-| me 


2 facturing process.**: “The decisions cited ‘are ‘corollaries of ‘the: well-— a . 


- astablished legal! principle. that a’ _contractor’s ‘bid: is an “uriqualified > a 


a representation: that: ‘the’ contractor has“ the supervision, ‘personnel, 2 . 
% equipment, skill’ and sbi to eo the work pon which the contracting: 7 


| : ee nea 18° entitled to rely.” ee 


BEA par. 4182;8 Gov. Contr. 284(£).. 


a pplication: of Liguidaiea Dainage? Prévisibn 


a The contractor has made a a number of suggestions as.to the manner in | 
7 which the ‘liquidated damage. provisions should. ‘be. applied, viz: R69) : 
eliminate. or. reduce. the. amount of ‘liquidated, damages. assessed. anaes 


recognition . of, the fact. that. the “penalties” inflicted on the contractor ei : 


are. not in proportion. to ‘the cost of the merchandise and. the further” 
fact that the damages resulting to. the Government: from the’ ‘delayed - 
deliveries are admittedly’ uncertain j in amount; a 11) add to the: extension. 
granted a, number of days equivalent. to the Siindays and legal holidays: 
included in the period of the extension; and (111) reduce liquidated 
damages to Ys of the amount assessed on the grounds that for. all | prac- 
tical, purposes. ‘two. of the three transformers involved were ‘shipped 
at within the contract ‘period | as. extended by! the e Supplemenial Hindings 
< of Fact of October 14, 1964. eu . 


22 “The sequence of unsatisfactory ee, on ‘the third Geanetouier was “yeaity- unusual ’ 


Lae woe 
SF a ee 


and unascertainable” : (Letter:of Scarpa: & Magnano: to. ‘thercontractor. under date of. May: 14; : a 


1962). _“& * & From what. we mentioned above (referring to the repeated: test failures) © 


"you can easily realize. that in ‘the..performance -of: this. supply’ ‘unusual faults took. place, the . 
ae causes ‘of -which. can: be: shardly+ explained”, (Statement of Searpa: & ‘Magnano Accompanying ae 
see the: contractor’ 5s notice of: appeal. of June: 5, 1968)... ves Siena om 


8 .Allis-Chalmers Manufacturing: Cor» IBCA-870 and, IBCA-878 Apa, 6, 1964), 1968 ee 





Oo 28 Uy Ven Bosch, Inc., ASBCA, No. 7407. (Mac. ‘19, 1963), 4963 BOA ‘par. 3696. “See. aan ee 
ts ‘Montgomery: Maecrt Company, et-at., IBCA-59- and. IBCA-72. June. 28,; 1963), "10- ID. BAR 
: 1963: ‘BCA par.-3819, 5; Gay.: Contr. 419: (solution: ‘to.,the.problem: of. stringing, wire: in aif i i eh 
- eult circumstances held to ‘be a responsibility of the concent Bo ee ae 


BB Sunset Construction, ‘In., i da note 19, 


2 AB] APPEAL OF AMERICAN: ‘MIGURIAN COMPANY;, INC. D3 


af anuary. ot, 1966 


“As for the fet aircon it is well sdobhiched that ‘the: Gipalce’: ae ce 


os “of: provisions for liquidated damages is to ‘be judged as of the time — os = % 


of making the contract.?* In the instant case the three. transformers. : 7 | 
covered. ‘by the invitation mn question | and: the. resulting contract were. 


urgently required to replace three transformers which had exploded. wok oe | : 
3 . _ Apparently. j in recognition of such’ urgency, the invitation. not. only - PP Be 
as requested’ complete’ shipment within 100 calendar days. from the date 0. | 


of receipt of the notice of. award; but’ expressly provided: for bids. o oy 


£0 ‘be evaluated: on the basis of. adding’ $50 per day for‘each day that 


oe ‘ “the: delivery schedule offered'by a bidder exceeded the ‘desired: 100. - By ma 
- days2t ~The: Board: concludes, therefore; that -viewed’ at’ the time — 


Ps the: contract: was inade, the: provision: for: liquidated damages bore a. 


ee reasonable. relationship to the damages which could -be: expected to a 


flow froni delayed performance. . The fact that the damages actually. 


| sustained: may have been less than the amount of the liquidated dam- . _ 
ages assessed is immaterial; 2* nor is the. validity of the assessment 


affected: by: the fact’ that: the: liquidated damages. impeete: may: have ee 
resulted inia hardship to thé contractor2?: a, 
Acceptance of the second suggestion of the contractor would ¢ feat eae . 


: done. the express language of the: contract: Paragraph 2 *°.of the ie 
_. Special. Provisions refers to shipment. being ‘mhade® “within 100° eal- 


endar days: after date of receipt. by. the contractor of notice.of award -— 
of contract;” while Paragraph. 831 of the Special ‘Provisions expressly. 


. provides that liquidated damages | are tobe assessed “for each calendar . os : 
~. day of delay in making shipment. ” That this is the proper basis for. 


assessment 1s evident when it is borne i in mind that the 182 days. of 


delay found to be excusable by the contracting officer were simply. 


7 ‘projected. forward from the: date initially..established : for’ contract: | 


~~". performance of October:18, 1960 (i.e., the 100 days allowed from. date. 


| a receipt: of. award ; included. not only work ae: but Condy and 7 


26 Priebe. € Sone oe v. tnited ‘Stélea, 330 Uv. 9, “407 “(1947 . : Southwest Welding Gua. 


'.. Manufacturing Division, Yuba Consolidated Industries; Inc., IBCA-281 {October 29, 1962), Loy 

penis Adon 173, 1962 BCA ‘par. 8564, 4 Gov. Contr. 600, and authorities: cited.: cae 

 S 8tIn pertinent ‘part: Paragraph: 2 (b) “of the ‘Special: Provisions’ ‘peads as’ ‘Fonows' ae ae a 
Where the time of. shipment, from the shipping point or points, as. specified by. the’ ‘bidder; i oe 

. is" greater: than.‘ the ‘desired: numberof calender ‘days,' each: ‘day ‘in’ excess: ‘thereof: will ‘be 


oe evaluated at. fatty dollars ($50), and bids will be. compared on : this. basis ‘for, award: of eh 


 °. -¢ontraét.’ 
oe, Sunset pn one I NC., "supra, note 185 aiid: authorittes there clteas: 


‘ = - 29. Sunset: Construction, Ine., basis note 19 and authorities there cited, 
nbn 30 See note: 4, Supra. © or ; eres : pe 


at See note 5, supra. | 
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. = | egal holidays as s well), i in establishing the. revised delivery, date. of a 
. April 13, 1961, . e. » the date used i in 1 computing peas Cae So 
; to be sicesced a 


‘The third: suggestion appears to have heen: mare ou regard | 


4 to the. limited nature of the Board’s jurisdiction. In the. instant case : : 


ees the contract clearly states that liquidated damages of $50 per day. are. 7 


to be assessed “for. failure to ship the transformers, or any part - 
thereof * ** within the time Specified.*?: To grant. the relief sug-. 


gested. would entail rewriting the contract so.as to modify the plain 


ae meaning of the provison in question.. Embarking upon such an enter- : oe 


prise. would be foreign to the Board’s jurisdiction, as it has no authority | 
_ to reform contracts.** If the suggestion is to be viewed as a request for 


the remission: of epee damages, the matter is also beyond. the er 


7 Board’s jurisdiction. ae. 


Conclusion 


“The »-Boatd ands oe the. contractor hag failed io sania by t the. - 


: “pequisita: preponderance: of the. evidence ** that it.is entitled to. any 


3 : : ‘extension of the contract delivery schedule in excess of the extension co 
| - granted: by the. contracting officer in the Supplemental Findings of 


Ps Fact of October: 14,1964. The Board further finds that the contractor 
has not: shown that liquidated damages. assessed for delayed — 


7 ancew were e otherwise i punpEonet: preere the appeal is denied. . 


Wasa RE. McGraw, ut ember : | : : 


ae ae Too CONCUR: 


- Daan. Ramncan, Chairman, : ae 
eo i ee I concur: 
Tuomas M. Dunston, Deputy 
: Uhagrman. - 


‘82 Note 5 *suarac 


a cs 8 R€.R. Construction Company, TBCA~413 (September 27. 71905), 72 L D: . 885, 65-2 BCA = 
; ‘par. 5109. i 


Be Cosmo, onstruction, Company,. TRCA-412, (February 20, 1964), a ED. 04, 1964, BCA 
par. 4059... . 
; 8 Layne é ‘Bowler ‘Haport Corporation. IBCA-245. ‘Ganuary 18, 1961), 68 1 D. 83, Coe 


a 3 BCA par. 2921, 3 GON, Contr. 9% ewes Gantharitles: there cited... 
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ce ae “HENRY KING MIDDLETON, IR. 
: | pees es a — = | Decided January 28, 1966. | 
. Alaska: Homesteads—Homesteads (Ordinary) : - Genezally—Homesteads. 
(Ordinary) : Final. Proof—Patents of Public Lands: Generally _ | 


At the expiration of 2 years. after the: ‘issuance of a receipt upon the final | 
entry of a tract of Jand under. the homestead laws the entryman is entitled. 
to receive a patent if there is no pending contest or protest against the. 


validity of the entry at that time, but, in: Alaska, where ‘notice of the filing ~ 


of final proof has not been published during the 2-year period, the issuance 
of :a patent will be postponed: until. after notice. has been oF aaa and the. ae 
period fe for the coos of adverse claims has expired. : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_Higney King: Middleton, th OP “has appealed to the. Becta) of “the a 
“Interior from a. decision. dated May: 8, 1963, whereby the. Division of 


ee Appeals, Bureau of Land ‘Management, affirmed a decision. of the 


_ Anchorage, Alaska, land office rej jeune his final prook and canceling ae 


| - : his homestead entry Anchorage 030174. - 


The appellant’s entry was allowed on ‘May or, 41955. On May 26, 


1956, according to his. affidavit, ‘the appellant. established residence one ie, 


i the entry after making timely application to the land ‘office for. an ae a ] 


extension of time in which to establish residence. | “On February 1 


ae é 1957, he was inducted into the army for: a period of 2) years. "Timely. : . 7 o 


- notice of this military service was given to the land office.” 


ve On August 14, 1959, the appellant filed’ final. proof on his ae and | — 
a7 receipt therefor was: issued: by the land office. The appellant claimed a 


7 - actual residence on the land from May 25, 1956, to February 12,1957, 
and military service. from: February 13, 1957, to FE ebruary 12, 1959. ee 


= He claimed: no cultivation. of the land birt indicated that: 10 acres of - - 


the entry were plowed in 1959. His final proof also’ showed that a 

10’ x 12" house ae a, tractor trail, 1, % mile i in brain were: consttucted : 

iy. 1956. | sh 
Tn a decision dated oe ‘antary 4, 1963, the so: Macho dahil offices stated 


_ that the final proof showed compliance with the requirements as‘to _ | 
residence and improvements, but it-rejected the proof for the reason. | 


that the entryman had: not. satisfied. the. cultivation requirements of 
_ the-homestead law... It: held that the appellant..was: required to culti-: 


vate: one-sixteenth of the area of the: entry: during the second’ entry a | 


‘year, that since: ‘the entryman: did not. enter the armed forces until 
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Boe y February 13, 1984, he should: have: aultivated é one: e‘sixtéenth. of the ae oe 
as or 10 acres, in. the second entry year, 1956, that. upon. the commence- 
ment of his military service the appellant's entry was suspended, that 


ts ~ the act of October 17,1940, 54 Stat. 1187, 50 U.S.C. App. § 562. (1964), 2 


< authorizes the period of ‘military service, not exceeding two years, to — 
'. be construed as equivalent to residence and cultivation upon the land 
_ » for the same length of time but 'that the act does not: protect a home- 
stead entryman. from’ failure to comply with the homestead laws before 
he enters military service, and that the act: of ‘September or, 1944, 58 
Stat. TAT, as amended, 43 U. S.C. § oF 9 (1964), provides that no patent 2 
shall i issue. until at. least, one- -eighth of. the area entered. is cultivated. oe 
- In affirming the decision of the! land. office; the Division of Appeals — 
again cited the act of September 27, 1944, SUPTA, aS. authorizing mili= 


oe ~ tary service, not excéeding ) years, to be ‘construed as equivalent. to 2 


- ~~ residence. and. cultivation. for the same. length of. time: but: requiring — << 
a ‘cultivation: of at least. one- e-eighth: of the saen ie At held that the entry- ig 


— ‘for laa in. ae ety ‘entry. year ee pees ‘that i wis, ae 


oe a therefore, required to cultivate one-sixteenth of his entryin1956and 
that he was; required. to: cultivate. one-eighth of. the sD apeeke in the fifth ae 
ae entry, year beginning.on May. 25, 1959-- : ie 


a : o as amended, 43.U.S. C. $1165, (1964) ; and. Uae ee ae 
- “2Q) - The Bureau. of Land Management apa itorprstad the oe 


ae , act of October, 17; 1940, | SUPT and denied the: appellest the protection, _ 


- afforded him,by: that ‘act. 


The. applicability of. pectin va oh Pe ack. tof March 3, 4891, 46. ths 
|, case was not. discussed by either the land office or the Division: of Ap- 
_ peals, although, the.j issue was raised. by. the.appellant:in. his. appeal: to 

-.. the. Director, . Bureau of: Land, Manager: Section i j Browides 4 in. 


ee pertinent: parts, pdb ivenieh ohh SA ceeg ay 4 Sarrenee a oa ae 


aoe Tran his appeal to. the. Secretary, Middleton o contends i in, nabs i 
ae (1). ‘Since more. ee 2 years. elapsed: far! oe issuance. a tig: ’ 
oe manager’ 's Feceipt: for final ‘proof, prior. to. any. decision, by the-land ‘oF 
ek. office, the. appellant i 1s. entitled to a patent.as.a matter. of. right: under: oo 
- the.provisions.of. section 7. of the act.of March. 3, 1891, 26. Stat. 1098, ie 


oe That after ne tapes: of t two years ‘from, the date of ‘the tasadnee: ‘of the _ 


_ ise) [recéipt: of: ‘such: ‘Officer.: as: the Secretary ‘of: thé: ‘Interior may: designate]. ee 


. a “apon, the final entry -of any. tract of land’ ‘under the ‘homestead, timber-culture, fie g 
et desert- land, or pre-emption laws, Or. under: this. act, and when, there. shall be. moO 72 
Dae pending contest or brotest against the > validity of such entry, the entryman shall ag oes 
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be entitled | to a “patent: conveying the land. by. him entered, and the same shall be - : . 
issued to him; but this. proviso. shall not. be construed to require the delay. of . rae 


- two years from the uate of: sald. entry b before the PASSES of a Pasa therefor. 


ie ie section ie of tie act. of May 14, 1898, 30 Stat, 409, as. amended. 4g * 


~ TFS:C. § 871 (1958), unless it is in ‘conflict with. the latter, and itmust a 


: oe be determined initially whether or not the two statutes are in. conflict. et 
oe JA problem immediately arises, when. an’ attempt is made to apply ae 
- section 7, supra, to a homestead. entry in Alaska, i in determining when 


te the 9. -year period referred to commences to run. In all of the public- on 


a land States, with the exception. of Alaska, final pe ‘oof is ‘filed; and a | 


ae a receipt: therefor i is issued, only after the entryman has fully complied, pee 

JOE purports to have fully complied, with, the requirements of the home- (let, 

stead law... All that. remains to be done then is for the land office to ©. 
act upon the proof, i.¢., to accept. the proof. and i issue. a. patent tothe 


| entryman | or to: initiate, a contest. against, 1 the entry. or rej ject: the. proof coe 


: ‘ for a defect or ‘insufficiency apparent upon ‘the face of the proof. ‘In ee : 


act ‘Alaska, however, final proof is submitted prior to publication of notice - “) ae 
of the filing: of the proof and, therefore,’ prior - to. opportunity being 


_ - afforded. parties claiming. interests. adverse to: those of the entryman — : ce 
nee to assert: their rights. Ta this situation. the land office cannot issue @ os, 
ore patent immediately upon the filing of final proof even though the land he oe 


aes office believes that, » the. dekh rts of the homestead. law have, ‘been a 
SpE course OF on. Milewel Bit ‘peapeat to: tne ‘Sbplicalion’ of ge oe 


; s * “section. 7 of the act of. March 3, 1891, supra, has been ‘fraught: with pit- — ae 


- falls, and. a review. of. the cases ‘involving the. statute, both adminis- - 


8 trative ahd judicial, reveals that the Department, has not avoided A ce 


ae of them. “Problems have. arisen in ‘determining precisely what is ree ~ 


: : ; quired to start, the running « of ‘the 9- “year. period | of. limitation, what. is - a 
aa ‘required : to stop the. running of the period, on “whom the statute ig 
eS binding as a limitation of. action, and whether a a pending : action on one: ge 


ease. will toll the running of the’ statute’ as to a. different cause, ‘of | = 


2 action. “While the Department’s course “has: ‘been ‘punctuated with 7? a 
-* ~ oceasional reversals, the answers to all of these questions appearnowto 
- oo have" ‘been settled beyond reasonable dispute, at least insofar as Ue 2 eos 
- aetis: ‘applicable. to: States other than, Alaska. . ‘See Lane Ve “H oglund, - 


| 944 U.S. 174 (1917) 5. Payne v. ‘Newton, O58 U. S. 438 (1921) ; Stockley = 


ee vi United States, 960 U. S: 532 (1928) ; ‘Tnstructions, 191. D. 450. (1891) ff ne 


; “ Oe acesg: 13. L.D. 1 —— Maynor ves Smith, 3B LD. 489° ee ; ae : 
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2 - Meet W. Pain ef “ale 29 0, 539 (1900); Mt ontana Lng lement a - 


Company, 85 L.D. 576 (1907) : FM. Pliter, 88 L.D. 34 (1909) ; Jacob 


a A, Harris, 42 LD. 611 (1918). ‘From the criteria set forth in these | - 


a decisions it would appear that the appellant i is entitled to the benefits 


of the statute if the statute 1 is opene ee in | Alaska, upon the same 


ee : basis as in other States. 


“In some Departmental decisions it. hag seemingly been assumed that - 


section 7) supra, is to be applied in Alaska in the same manner as in — 7 
other States. ‘See Joseph A. Leman, Larry M. Oskolkoff, 59 LD. 458 


a ; (1947) 5 Audrey L Cuiting, George. Peter Smith, 66, LD. 348 (1959). 


uae confirmatory provision of the statute was prevented fori taking effect 


as _for reasons not relevant to the present case, and the precise question | of : 
| applicability of the statutein Alaska was not considered. __ 3 | 


_As we have: already noted, the procedure followed in Alaska in filing 7 
. final proof : on a homestead entry differs. from that followed | in the 
* other States. As to the latter the procedure i isasfollows: = . 
(1) The entryman files notice in the appropriate and office of his 

| intention to make final proof; | 
(2) Under the direction of the land office manager, notice of the aip- 


plication to file proof is published i in a designated newspaper once a 


" week for 30 days, naming. the time. and place for submission. of meh 
proof; : | 
ae (Oy At elie’ expiration of the ‘period of publication the éntryman 
- submits his final proof and pays. the required fees, and a receipt is 
! issued therefor; and .- | 

(4) ‘The iand ofc acts ‘upon the proof. 20 Stat. 479, (187 9), ch. 


~ 192, as amended, 43 U.S.C. § 251 (1964) ; 43 CFR 2211.1-4, 


Tn Alaska, however, the following procedure i is prescribed: 7 
—. (1) When the entryman is ready to submit proof, without previous 
| notice of intention, he appears. before.either the land office manager or 


.. any other. authorized officer and submits proof of his compliance with 


the requirements of the homestead law and files the proof i im the proper 

land office with the required fees, : and a receipt therefor is issued ; 

(2) Under the direction of the land office manager, publication | of 

notice of the filing of final proof i is made once 3 a week for 60 days 3 in a | 

designated newspapers. 
(8). During. the period. of publication oat for. 30. days. thereafter : 


oe any. person. or. legal entity having or asserting any. adverse interest.in 


| 7 or. claim to the 1 tract oe land Sought : may file an. adverse claim j in. the ane 
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land: office: abete es proof 3 is pending. such adeure alana: must; ele 


within 60: days thereafter, begin action to quiet: title in:a court of'com- - 


 -petent jurisdiction in ‘Alaska, and no patent. will be issued. until the = a 

final adjudication of the rights of the parties, at which time a patent. 4 

will be issued in. conformity with the final decree: of the. court; and coro 
(4). Upon: the conclusion of judicial proceedings, : or at the explra- 


tion. of the period. for initiating sucha, proceeding if none has. been ~ 


initiated, the land office’ acts upon the proof. 80 Stat. 413° (1898), ‘pe 


ae ch. 299, § 10, as amended, 48 U.S.C. § 359 (1958) ; 48. CFR.2211.9-72 


‘The reason for the different procedure In Alaska. was not:made _ 


| explicit: by Congress. It would appear that in prescribing the Alaskan -_ 7 
procedure Congress contemplated the problems of distances. and travel 
conditions peculiar to Alaska and sought to avoid the hardship. that” 


- would fall upon entrymen if, as in the other States, they were required, 
after. filing of notice of intention to submit proof, to appear before the 
proof-taking officer on a specified date. See 31. Cong. Rec.. 4508 


7 (1898). ‘Whatever the reason for the procedural. change. | in Alaska, a 
it is readily seen that a significant, change was made in the.effect. of 
. filing | final proof and that, in some respects; the filing of final proof i im. 


~ Alaska corresponds : more nearly to the filing of notice. of intention. to | 
file proof in the other States than to the actual filing of the proof. - 

In Stockley v. United States, supra, it was argued on behalf of the 
United States that the receiver’s receipt issued to. the entryman in. that 


“ case was not the “ receiver’s receipt upon ‘the final entry”, referred to in 


section 7 of the 1891 act, supra, which started the running of the Q- “year - 
period. ‘The argument was baséd upon the premise that in‘1891 a 


Teceiver ’s receipt was never issued until the final ‘proof had been ex- | | 
_ amined and approved, whereas, at the time of issuance of a receipt TOs. 68 
. Stockley in 1908, the Departments practice had been radically changed, 


and the receiver’s receipt issued. in: that case. was issued: without’ either 
the register or the receiver passing upon the final Br PEO ‘The Court ; 
| however, rejected this argument, stating that: te ST eae 


eR A change in. the practice of the’ Lard: Department manifestly ‘could ‘not 


have the effect of: awed the | ‘meaning: of an act’ of: Congress. What the - coe ar: 


2 1 It: is. “of imgereet to. ‘note that y prior. r to. 1928 the ; same, eae was. . followed f for. Aianican 


ee homestead ‘entries as was followed for ‘homesteads’ in ‘the ‘States, i.e.,. notice of intention to: | we ge 3 
submit final proof. “was: published. before the: taking: of: ‘final: ‘proof: : On! September: 10;:1923, oo ok 
the Department: instructed the Commissioner of the General Land Office to amend. the = ———s 


homestead regulations to provide for the publication of notice after the submission’ of ‘final 
- proof... :Memorandum: : 'M. 10838. from: First: Assistant: Sécretary:: Finney: ito. Commissioner, 
7 General Land Office. re homestead ss of Charles J. Young, J uneau 0397 1. 
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ao meant. ‘upon cre passage, it Sonuned: to mean. 1 thereafter. “The plain oe os 


_ is that the: period of: limitation: shall ‘begin: to yun: ‘from’ the date: of the “issuance ate - 


of. the receiver’ S.: receipt: upon. the final. entry.” There. is no: ambiguity. in: ‘this 


in language: and, therefore, no room for construction. . There is nothing to, construe. nT 
sf ‘The. sole inquiry is whether the receipt. issued to Stockley. falls within. the words 


- _ of ‘the statute. mR ‘ie 8 ‘Having. submitted to the proper’ officials ‘proof showing, full , _ 


te compliance with the law, and. having’ paid all fees and. commissions lawfully’ ‘due, 


Stockley had done. everything: which’ the law: required on ‘his part and became 


. ” entitled to the immediate issuance of the receiver’s receipt, and this receipt was> 


a: issued. and delivered to. him. No subsequent receipt was: contemplated: or. re: : 


. quired. From. the date of the receipt the entry may be held open for the period 7 : = | 
of two years, during which time its validity may be contested. Thereafter the 


son a entryman’ is. entitled to a patent and the Peedhese command of the: statute is that. d 


. — same’ shall be: issued to: him. 2 tk * 260° U. 8. ‘at 539. 


5 From the language of the Court it seems ‘indisputable ae if ds : 
 psbata ‘is to be applied to Alaska homestead entries at all, the 2- year : 
period of limitation must commence to run with the issuance of the 
receipt upon the filing of final proof, for there is nothing else equivalent | 
to “the receipt upon the final entry.” If the Department were to hold 
that the 2-year, period begins to run upon the occurrence of some. other 
| _ event, ‘such as the ‘publication’ of notice of the filing of final proof or. 
the. expiration | ‘of the period for instituting adverse proceedings, it 
would be substituting its own judgment. as to. what the law should be 
. forthe clear declaration of Congress as to what. the law is. - Clearly, . 
it cannot do this. Thus, while final proof, when filed i in Alaska, may be 
in some respects less final than the final proof filed in other States, the 
- receipt. issued by. the manager. of the land office upon the ake of final | 
proof i is nonetheless the only ‘ ‘receipt upon the final entry.” a 
The problem. that seems to arise at this: point is. that: if section 7 is 
applicable i in this case-and the 2-year period. commenced to run upon 
the issuance | of. the réceipt..for final - proof, the ‘Department: would 
: apparently: be faced with two incompatible requirements. On the one 
hand,’ section .7. of: the act. of March’ 3, 1891, supra, would. seem: to 
confer upon the entryman a present. mone to receive a patent: to. the 
entered land. from the United States. . Section 10 of the act of May 14, 


1898, supra, on the other: hand, precludes the issuance of a patent: until oe 

ope after publication. of notice and the expiration of the period for a third 

_-_- party to institute adverse proceedings i in court. Upon careful analysis, me 
Coe however, there. i is no’ reall conflict, and the ‘Department i is : placed ix in no oO. 


~ such quandary... SS ne 
There are; i in yall cases of application for patent under the homestead as 


oh i pSHEE -HENRY KING. ‘MIDDLETON, JR, ee By 


J anvary 88, 1966. 


on = levee two basie e estons which must, tbe. answered before a a patent ae oe. 


oe ; be issued: 


7 homestead. ine to entitle hie ae receive a, » patent? . 


(2) Has anyone else a claim upon the entered land, superior r to a that : oo : 
_ of the:entryman, which would defeat the entryman’s claim. of. right oats 
~ toa patent, irrespective. of his compliance with. the homestead. require- 


> ments? Itis only when the first question is answered in-the affirmative — oe : 2 
- and the second i in the negative that the entryman’s S: right to a patent ies 


-_ established. . | ae 
Tn. all of the States except . Alaska, es ead question i is jatawerol ae . Pal ee 


> before final proof is filed and before it is necessary to answer the first.) 
. In Alaska, the second. is: not answered until after the filing of final ~~. 


proof, and its disposition. may. precede. or follow the e. disposition 4 of the 


a first question, depending upon, the circumstances... ey hg 
... The proviso of section 7.of the act of. 1891, SUDTOs, goes only es the 
“a substance. of the first question. That is, it. ore dee in. effect,. that 


aes within two years after: the fing of final -proof by: an. entryman: the De- 


_ partment must. take some. action upon: the proof or, be precluded there-- 
after from questioning the. entryman’s comp hance with. the homestead. - 
laws... ‘The 1898 act, supra, while providing. a: procedure. m Alaska x 
with, respect. to. adver se claims ‘of third ‘parties which might require: a 


“ more. than..two years after the filing of final. proof to determine the 


rightful patentee, need not. affect the determination of the entryman’s © — 


-comnpliance or. the, rights and obligations onieting: pebyent the. United 
— States and the entryman:. oe . 
The substance. of the matter, sphoinent In  Alaalea'c or-in: nother State, 
is. that in filing final’ ‘proof.a homestead -entryman alleges his-com-. 


pliance: with the homestead laws and.his right to-recelve.a patent. ‘He 


can do no more at.that.time.. The land office must take the next step. 
“In Alaska, as: noted earlier, the land. office cannot, immediately: i issue:a 
patent to.the. entryman. for the reason that other: Steps remain to be . 


_ . taken: before. the issuance ‘of. a- -patent,. but it can-act upon’ the proof. o 
| The steps to: be taken are for’ parties. other than. the: entrymany. amd,-: 6. 
until the land, office acts, no.:further action is. possible... ‘It. would-be — 


os . manifestly 1 unfair i ‘in. principle: and untruthful in fact for the Depart- : es : ; e 
- -ment, to-say, In such. circumstances, that.no-action. had been, taken.ona@ =. * 
“voy final proof for the reason. that. notice: had. not ‘been: published, ‘when 


: 7 “onky a the; 2; Department,» could cause: the notice to; he published Such ob : oe | 
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- qindpolbloas would permit the ‘Department to postpone indbanitaly -_ 


any action on.a final proof‘in Alaska without’ detriment to the: Depart- ‘ 


ment’s s jurisdiction over the land or its authority to act. at its con- 
venience. The express purpose of section 7, supra, was to avoid the ~~ 
oe possibility. of such eg baer tosulting: from Departmental. inac- 
: tion. . 7 iar 
The land office, then, upon the fling of frial probe: may contest; tha he 


ee “prost! or reject it altogether without ever ordering publication of 


notice of the filing of the proof, or it may order the publication of ; . 


‘notice. The publication of’such notice obviously i is for the benefit of - 
_ parties other than the United States and is of no consequence ‘insofar — 
as action by. the Department is concerned. If section 7 is to be. applied i 


ae bal Alaska, then, -its substantive effect would be ‘identical with that‘in ~~. 
other. States, Ze., it would: require the land office to take the action 


which it must take within 2 years or waive any adverse action on the — 


ite. pro of which might have been initiated during that period. 


A modification in-the procedure followed in other States sould be 
required, however, where, as here, more than 2 years elapsed after 


- the issuance of the final. receipt. without the initiation of a contest or . 


‘protest and where publication was not made. In this situation notice 
of the filing of final proof must’ still be published, and third: parties 
claiming rights adverse to those of the entryman must be given “an 


‘opportunity to assert their claims. This does not mean, , however, that —. 


the land office cannot pass upon ‘the adequacy of the entryman’s com-. 
“-pliance with the requirements of the homestead laws until the rights 


of third parties have been. determined. On: the: cohtrary, - at the first. - 


question i is decided unfavorably ‘for the entryman, it becomes | unheces- 


sary to’ consider the: second... It-is not only. possible;: but; desirable, 


- where it appears that an’ entryman: has not satisfied the requirements 
of the homestead laws, to take prompt: action toward rejection of the 


_ proof-and. t0 avoid altogether the necessity for’ publication, and the 
| possible burden of additional proceedings which might follow: =" 


ges Having determined, ‘then, that: section” x6 SUPT, ean be applied. im | 
“Maslin: “without ‘conflict: with: other’ provisions ‘of law, ‘peculiar to. 
: Alaska, it’ seems ‘clear ‘that it should be: applied. | “Accordingly, ’ ‘it is 


ee ‘concluded: that: the provision ‘is applicable to“homestead entries in- 4 


oa ‘Alaska 3 in the sanie circumstances. ‘as:in other ‘States and that the 9- 


oo. year! ‘period: of limitation commences to run’ upon’ the issuatice by: the- | 
_ land office of the receipt ‘upon the filing of final proof. Tf no action'is 
- taken within that period to challengé the sults ity of an: entrymiaiy ge 
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% p mot. itis Departinent: 1s: aehets authority to challenge it thetéatter. 


if: ; Where notice of ne of final. re has not been published within : 


: after notice ‘has been: publiahed: ne the: need fos asciane miveres | 
~ action: has expired. This: conclusion. seems to: be consistent. with both 
the 1891-and the 1898: acts, supra,’ and it is in. harmony with:the Leman 
and Cutting cases, supra. It becomes Unneceseeny, tas to consider 
| other i issues raised in the appeal. . ft S 
a ~ Therefore, pursuant: to. the: author: ‘delegated, to the ‘Solicice ie 

the Secretary of the Interior (210‘'DM 22A (4) (a); 94 ¥F-.R. 1348), 
_ the ‘decision appealed ‘from is reversed, and the case is remanded to 
the Bureau of Land. Management. for further action consistent with. 
this decision. an 7 : a3 | | : 


~ ERNESt Fr. How 


| "APPEAL oF KORSHOT ‘CONSTRUCTION COMPANY. 
te TBCA-$21 - — ”" Degden Teniery 51, ‘1966 


* Foriuationt and Validity: Tmplied ad Coustructive ‘Contracts—Con- _ 
_ tracts: Construction and Operation: Notices , os 


“The provision: in the standard Changes’ aides requiring a contractor to assert 


“a. claim for. -adjustment. within 30. days after receipt | of.a written: change 
-order is: Dot. applicable. where. the change. was Staking of the. work by. the. | 


- Government that -varied substantially from a contract: drawing, eenmnn _ 
“by oral instructions that were never reduced to writing. . on 


- Contracts: Construction. and Operation: Changes. and Extras—Contracts: pe 
Construction and Operation: Protests OE, ty 


ne contractor's: claim based upon the fact’ that the Government's staking for 
a Conveyance channel’ did: not: follow a contract drawing for. “typical: section 
“in cut” excavation work was. denied. ‘insofar. as it. concerned losses: assertedly - 
- Sustained in the claimant’s Own. operations as a prime contractor, since the 
3 contractor's S failure to > make a carpe brotest 1 to > the contracting officer. was: 


| 2THie’ ‘statute ‘diratladty: ‘cuts off any yorivate: éolitest or ‘protest in which. the entrymain's: 
"performance: is: ‘challenged, . for,’ when' the. ‘Department can “no longer | challenge the’ entry- 


3 ‘man’s. compliance ‘with, the law itis also: precluded ‘from entertaining a similar contest or. 


: protest. brought by .a@ private individual... ‘See. Joln-. N, Dickerson, 35 LD. 67 qr) ae 
Milroy v. Jones, 36-L.D. 438° (es) oy -. 
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found, ‘upon review by the E Board, to be: seriousty prejudicial to the inter ests . 
- ofthe Government, cs i ar ee ee ee ee Pee 


pes Contracts: re “Constiuotiow! ad ‘Operation: Changes anil: -Extras—Contracts: i : | 
Construction | and: Operation: ‘Protests+—Contiacts : Construction’ and — oe 
Desration! “Waiver: and Ertapnelo! coateaats: ‘Disputes and Remedies: _s 


Equitable ‘Adjustments 


“The Board, in reviewing ‘the question of whether: the éhilure’ to make a ee 7 


ae protest to the contracting officer. is prejudi¢ial' ‘to the ‘interests ‘of the Govern ; a 


os ae will review all:of the: circumstances; . and: will consider a‘ claim for: 


- n. equitable: adjustment on-its’merits in'a. situation: where it would-be: anreason-* 
- able, and. inequitable’ to. refuse: to, waiver a protest requirement because. of we 3 

-. .| commitments for special equipment.made by a subcontractor in reliance upon 
og contract drawing: ‘which the Government ‘did not follow in \ Staking the: | 


oe project. 
: “BOARD oF CONTRACT APPEALS: 


The: disputes considerad 4 mn this appeal involve allaged changes 3 in La 

“contract covering the construction of a drainage system in Arizona. — 

The question of applicability of the notification provisions of Article 3, 

~ “Changes,” of Standard Form OBA, and of a epee “Protests” clause | 
must be resolved. _ | 


The 8 taking Olden 


- The ma} or in cl désiguataad as Claim Qi in the record)’ ‘Holnies s to ‘the 


staking by Government: field forces ‘of “in cut” portions of a convey- | 


ance channel.. The appellant asserts that the staking did not ‘follow 

a typical drawing (50—-D-3477) included.in the-contract,for “in.cut” — 

channel sections. “The amount of the claim is $135,661:7 5. - The ap-. 

-  pellant’s ‘bid for the -total. project was approximately. one million 
dollars. The appellant. did not. advise the contracting officer that the 


~~ claim. would be submitted until several weeks after the project was | 


completed—around. this facta great déal of controversy has: raged. 
The Bureau of Reclamation’s contracting’ officer in: original and: sup- 

-..plemental findings issued on the. aia claim has:on each: occasion | 
| expressly invoked the provisions of a. special 7 Protests oa Para- 

oS graph 9 of the ‘specifications, which’ states: ” . a iva ae vee 


Protests. If ‘the contractor considers ‘any ‘work. demanded, of him. to be ae oe 


: side of the: requirements of the contract, or considers any record or ruling of the 


i, contracting officer or of the inspectors, to. be. unfair,. he. shall immediately. upon eo 
.s Such work. being demanded or such. record: -OF: ruling: being: made, : -ask, in. writing, 
ene a for written. instructions. or: decision, ‘whereupon he’ shall: proceed: without delay oe 
os to | Pere the work: ‘or to ‘conform | to ‘the record or r ruling, and. within: thirty 
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ris anuary. 31, (1966 


pan 
mie 


Rae Eusee me 


’ as (80). calendar: ae aren date: of receipt. of, the written instructions « or. yr decision — a age 


a (unless the contracting « officer shall grant a further period of time peor to com- °S oe 


eve, Tete f 


- | -tracting’ fticer, stating clearly. anid’ in’ ‘detail’ ‘the basis of his protasti” “meen - 


-- for-sueh. ‘protests: ‘as dre made of recordin the manner herein ‘specified and... 


ae within . the’ time ‘limit. stated, the records, rulings, instructions, or. decisions. of ae oe 


- ‘the: contracting. officer ‘shall. De. final and conclusive. . ‘Instructions and/or, de- _ 


_ cisions of the contracting. officer contained in letters transmitting ‘drawings £0 foe ae 


ee the. contractor -shall be. considered as. written instruction | or: decisions ‘subject. a wes 
ae to protest as herein provided... Eten eee ca oe 


The: complaint about the’ laaiann concerns. ihe aaa of he fs! trpec 


beatd ‘for the conveyance channel, “where. ‘the channel - was in cut.” os a . 
- The: freeboard ‘slopes | were: ‘those on: ‘both. sides of. the channel from > 
the top. of. its. ‘conerete line water- -carrying. portion -to the original 


.. ground. surface. “Most. of the appellant’s project. was “in cut,” The: 3... 
ee “typical drawing for“ ‘in. cut” sections shows a 12-foot. x minimum'width.. 
— operating road on one side of the: channel anda 3-foot wide berm’on 
the other side. These features are shown below: the natural ground i 
a level on the typical drawing and, with respect to each other; areton 
- about the same’ ‘level above the concrete lined ‘water: ‘carrying ‘portion. eo 


- of the. channel. ' “The distance between the’ level’ shown for construc- Maree : 


aon tion. of the toad. and ‘berm, and the top of the lined portion is shown as 


as “1.0% min.” At the hearing on ‘this appeal, two well-qualified: Soe oe 


ae ert witnesses for the appellant established that to engineers the usual oe 


“ wore 


_— a. specifically stated. distance: is s that the work as constructed may yet ae 

. ne : be less than the figure shown; — ie og ee a ee ee ee 
ae: in addition, it signifies | that: a contractor cannot tbe aeeted by a. ‘proj ject = * : | 
~~ owner to exceed the stated minimum. by: more than a few tenths of the os 


an Fisted, figure't to-which the “min.” ‘applies. — 


The Burean of Reclamation employees.¥ ‘sik staked th the “in uit rome = = 
~~ Hons. of the conveyance. channel. did not. follow the : typical drawing. ae 


2 ‘ : The effect of their staking was elimination of the operating road and — . | = 
“., the: herm at, levels below the natural ground. Te the appellant had ‘fol. oe 


Oa, ee ae 


] . ‘have | been constructed with slopes of My to 7 from the upper | mits ae . 


"2 In interlocutory dectslons dated August 27) 1963 (70 LD. 400; 1963 BCA'par: 38485 


“oy Gov: Contr...501),. and April 29;. "1964. (71. I.D.. 152, 1964 -BCA par. 4206,. 6, Govy.. Contr. ae 


, 256), the Board held, and. set forth the basis’ for’ its holding, that @: decision by a eontract- Fae 


. the officer: ot: to waive the: defense thata claim: is: untimely | is reviewable by. ‘the: ‘Board; — 


ae either when the waiver authority is expressly provided by. the “Changes” clause or: ‘when 


eae tig ‘tmplted, as in the case of a “Protests” clause: of. the eee found’ in. the moreno § contract. 
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28 the lining to the original ground surface. "The somipleted Siantiel ve Bi os 
the appearance of a truncated “V.” The operating road andthe equiv- — 

_ alent of the berm run along the sides of the channel above ground 
level, rather. than having been -built into its sides in accordance with. 


cat the imdfoations: given on the typical drawing. The. Board. concludes | 4 


a  that:the staking’ for the “in cut” sections of the channel deviated sub- oe 


ee 50-D-2477. 


_ stantially. from 1 what as shown. on the applicable Portign of drawing = 
6 orsho? $ ; Bapectations and Protestations 


- The sappelleats in the preparation of its bid had, or r should have Ned: _ 


ei ~~ : more than an. inkling | that in actual construction the typical drawing - 
ee for “in cut?” sections of the channel would not be strictly followed. — 
~The “Schedule” quantity for channel excavation, included in the speci- 


fications, was 286,700 cubic yards. Construction of the project’ in ac- 
cordance with the Government’s. staking required channel excavation 
__ of pay. quantities approximately 12 percent more than the “Schedule” — 
quantity. The appellant’s estimate of the excavation that would have » 
“been. performed under what the. appellant calls the. “original design” 
(ie, the typical . drawing. for “in cut? sections) is approximately “en 

— 480, 000 cubic yards. The “Schedule” quantity for overhaul is: 10,000 - 
: mile cubic yards (a quantity . and-unit defined in the contract). “The 
7 overhaul unit price was paid for about 16,000 mile cubic yards for the 
- project. as it. was constructed. . A. strict following of the typical draw- 


ing for the “ in. cut” sections would have required payment for twenty 


times the quantity of overhaul as shown in. the “Schedule.” If. the 


-- Government. had obtained additional areas for the disposal of exca-. 


vated material, the amount of. overhaul required would have been | 


reduced. 
‘One of cers acon veer ‘tastified: cae ohedeng ‘in a 


te preliminary. fashion” the. “Schedule”: quantities against those that. 
. would be expected i in the course of construction as a contractor con- 


templates performing. it, is @ normal and usual . practice. However, . 


- the appellant’s estimator stated that he did. not calculate the total an- os j 


af ticipated quantity of channel excavation in preparing ‘the bid; instead, — 


he only satisfied himself that there was at least as much erciution eh 
of that-type as:was shown on the bid schedule: .His-ealculations were — 
the basis of the Korshoj bid:for the portion of the project that Korshoj. | 
(the prime —— performed: itself as: distinguished from the as 


_ subcontracted work, 


ae - “APPEAL OF: KORSHOJ ‘CONSTRUCTION COMPANY. a Ot 
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Thee Bator S paleala ane were turned o over rts Mr. Sinan Koishoi,: a 


ae ‘the appellant’s president and general manager. Mr. ‘Korshoj also dis- 
~- ‘eussed the job, prior to bidding it, with Mr. Benner who had-inspected . - . 
oy ‘the: site for the appellant. The estimator did not discuss the job, 
prior to submission of the bid, with Mr., Benner: Mr. Korshoj. testl- 
> fied at the hearing. . He is a man of considerable. experience and per- 
7 ception, and made the final adjustments i in the bid before It 1 was 3. sub- ae 


mitted. | nN 
‘The &Schedule” ainantitics for channel excavation ‘and St ae 


a redected | in the Korshoj bid. That bid was not prepared in the ex- 

pectation that. substantially. greater pay. quantities for those. items a 

would be encountered on the. project. After it had received the: con- eo 

tract the appellant submitted a schedule of excavation which showed — ae 
a quantity for channel excavation a a few thousand cubic: yards = 


- of the “Schedule” ‘quantity. 


__. There.was other evidence i in the ape that. ae pel drawing: va 
| for the “in cut” channel sections had-been badly chosen... Keeping the 
| operating road. for the. channel.at the low level indicated by. that.draw+. 
Ing would have. created. an unusual situation at points. along: the 


bie channel (such: as. turnouts.or, crossings). where special drawings | in =? 


‘ cluded i in the specifications showed the operating. road.to be.at a con: 2 | 
: siderably higher level, One of = appellants ¢ experta t testified 0 on. . this an 
7 problem ¢ asfollows: ee 


TT, in no: way, believe that the construction shown sy these ‘tumonts 5 modifes a 


_ : the construction between the turnouts. 


 Q, How. would ‘you, accomplish such construction? tik a eh 


AL You haye two choices. ‘ “Hither. you are going, to. modify the turnouts, 4 as 1 < 


ae have - just told you, or you are’going to have a warped section that; looking down 8 
Pee aah: conveyance channel : or a drainage. ‘channel, ‘will have a series: of wavy back- 


slopes on the side, and you would have a condition that would exist at each- one 7 
a OE. these © ‘turnouts. where. the operating | road. or thé ‘berm: would. terminate. at 


- ei these. turnouts, | either that. or it would have to go. up.on. the embankment on the a 


ee - south ‘side. . . 
5 a There would have to ‘be a road built v up Sie and over and around the turnouts. 


-@: ‘The ramps up and « over these structures, I think you talked about, the wavy i 


lines, . Af. you had ‘to-go up -and-over 4: structure: and’ come: back: down again, 


aes : these ramps couldn’t be very-steep, could they? 


es N 0, I think you have misunderstood my answer to. ‘that question, | _ : 
~Q. ‘Clarify it, please. | 


A, J didn’t say. that this was # the thing to do... I think it would look rather oad, re . i 


- : sto to say the least, 
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ve oA en pbesevation of the expert: who ade the above ee os 


ee cwas that lowering the elevations of crossings would have been the best - 
~- way tomake'the details in'the typical “in cut” drawing compatible with" 
=. those in: the special drawings; however, he also referred. tosome ofthe 
ee - drawings | on which the special sections were shown to slape back to ~a* 
oes Be. typical section. ‘The other: expert witness ‘for the’ ‘appellant testi- ee 
fied that on'some of the special drawings ‘there were notes: giving 


aa Fe latitude to the contracting officer for issuance. of special instructions — 
rs governing construction. of the channel at. structures (he. did: not find 


- - . this to be the case with respect: to the normal cross-section of the chan- . 


nel). In such testimony he referred to the “transition” from an ‘area — 


a covered by a, ‘special drawing back to the typical: section. This would) 


_ indicate that in his view the ramp or “wavy line” method should have | 


: “been ‘used to adju ust the oe levels, shown or ae drawings for the 

| Operating 1 road. he oe soe : a ‘ 

_ in n his denial att the appellant's claims, the ¢ contracting officer has. re- 

. tween: Borshoj Construction Cun pary it Inc. ahd Ryetson Ditch Liners. ' 
That suit started prior to the submission of the claims which are the 


_ subject of this. appeal. “Ryerson. Ditch. Liners was a subcontractor for e 
the appellant, and undertook to. perform excavation and concrete work ~~ 


In the lined ‘ (bottom) part of the channel. The contracting officer | 
stated that the appellant appeared to be claiming several items from 


- both the subcontractor (Ryerson) and the Government, and asserted 


i that: a. number of statements:made by. Mr. Korshoj’i iD the Ryerson. liti- 


gation were inconsistent: with the position taken by Mr: ‘Korshoj’s cor- . -~ 


poration in this appeal. ‘Some of the testimony cited is’ equivocal and 
“proves: Tittle because it. does not distinguish sufficiently between “in 


cut” work as.shown on the typical drawing and such. work as it was - 


: . rf staked by. forces of the Bureau of Reclamation. . The Board concludes, oe 7 
ne however, that prior to. bidding and in the early stages of contract-per: 


formance Mr. Korshoj was uneasy’ about the requirements and details - . 


. “shown. on the typical drawing for “in cut” channel. excavation. - This: 


should have affected his actions in bidding and planning, ¢ at: least with ce : 


oon respect to work of the type.that his, company had performed. for many 


| - YOATS. The. testimony revealing the doubts. that he had.j is as follows: =. ae 
ee Q. And then in all of your planning on this job, and when you put in your pid, - i ae 
you were thinking of the quantity of dirt that appears on a the e P, of t Plaintiffs’ cae 


ee a Exhibit, %8 here, were you not ? se 
AL No;.sir. We did not ‘ealeulate the ‘dirt: “We assumed the Government's SO! 4 


fc auaniieles was correct. 
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oe ie January, 51, 1966. se 


Peete rere ae 


8 ‘Well, cf mean, you. were: assuming an -extaviied 2 area: or: v:proiile t then n similar 


ora to Drawing 4 4.0n Bxhibit A, or. 50-D-B477 ; Asn’t that correct? 


RiP tn tae = 4 3 . we sd : seat eg ane a 2% oar Aye ae cto eee eee opi Se tal it . Rae ca eae 
ee fe, ae ei es er ae te cee peel: ede ea PRE ees aa ee oS ENS te <8 7 sides al 1 


A BY THE WITNESS: NO; ‘this is: ‘not quite ‘correct, “Mr. “Baker, ‘because we 


ie oa not. know. that: the one-foot minimum, what extent the sovernmenit might oe ee 


“eke carry. that ‘up. awn os 3 Rdg ks iad ine 3 
‘Qo BY MR. BAKER: “Agecrding ' to your icter sir, you state that you 7 planued a 


- ” 2 gout drawing ‘[sic] on ‘the: basis of the top drawing’ on Exhibit 78. And then, : 
| page 2; paragraph 2, you say ‘this in Exhibit 75: “We evaluated these items to 
"their pertinence and concluded. that: the berms which Drawing No. 50-D-3477 can 


- © would: provide were suitable as operation berms for the lining equipment ; there-. . 
ey fore, it was established. that ‘we need not: make. additional provision outside of = = 
“pay lines for. berms from. which: the ning eae nent could \ place the concrete oe. 


Mies cae 

_.. Now, you: antietpated, ‘did you not; ‘sit, when: you looked at that drawing, , that a 

"s the Ryerson. equipment: would operate. on those berms? Po | 
A. No, sir. i = ae ee 
eres “Does this come » about by. reason L of the fact that. you did not: know. whether. 

; or: not they would. inaintain this one-foot elevation or whether they would go on 

“ap to a. higher elevation? 9... | | 

A. That is: correct.” “I did: ‘hot ‘now: ‘what the one-foot minimum | meant, : 


whether it was one foot or seven foot. 


In his testiniony at the hearing held in. this sapped’ Mr. Koei’ said 


that he had’ not considered the drawing containing the “1’ min.” a 


| : notation to be ambiguous in any way. He gave as a reason for his'un- - 
“certainty about the drawing that he had “done work for'the Bureau of - 
Reclamation before, and sometimes they make odd interpretations,” 


indicating that his uncertainty just before and just after bidding was eo 


as to how the Bureau would interpret. the drawing: It is clear, not- 
withstanding his explanation, that at those times Mr. Korshoj was not . 
sure where. the operating road and the: berm shown on. Drawing - 
| (50-D-3477 (“in cut”) would. be located in actual constuction. = 
At the hearing in this appeal, Mr. Korshoj. also told about negotia- 7 

| tions leading up to the execution, of the subcontract: | | 


Qk we What did you Say with ‘reference’ to the construction of in-cut sec- ws 
‘tions of this- Korshoj project in connection with the 1: 1. slope above the. 


oe " eonerete lining? 


A, I did. not: discuss ‘the 1: 7 [slope | with. ‘Ryerson : as each aoe as. LT ela | 


om ‘Mr. Ryerson, ‘and I was, not ‘familiar with. -concrete-lined channels, I told Mr. | a8 
a Ryerson. that. we would excavate down to the. top: of the concrete lining, and from. 


| the top’ of the. concrete lining, from. lip to. lip of: the concrete lining, it was his baby s Var 


axe ad he would have to eccomput the work from. then « on, because 1 was: very. con- cof a co 
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| cerned ibout him tearing ‘up ¢ our cee on. 1 the One COOE minimum and spoiling our ‘ 
-road,: and: all the other—I told’ him, ‘well; we wall excavate as. shown on the 
drawing, as Exhibit “F,” and. all the. other drawings in this book, to the top of the 


ees concrete lining, and it was his. baby and if-he had to.do any additional work that ; 


a was his lookout, because when.’ we. got this. done, we: were done. ee! 


In the “in cut”: areas of the’ proj ject the. excavation for the channel . 


pent the ground level down. to the point. where'the operations of the : . a 
lining subcontractor . (Ryerson) were to begin | was performed. by the 


: “appellant i in the: fall. of 1960, -The ‘elimination of the operating road * 
and. berm.at levels below the natural ground occurred asa result of the 
staking placed by Bureau of Reclamation employees: as a guide for the * : 
_ appellant’s excavation work. The appellant. had performed a great. 
deal of canal excavation work } prior to ‘undertaking the job in question, 
such work being. on’ earth. -canals.-rather. than. concrete-lined canals. 
Thus, it had available the type of. equipment needed: for earth .canal 
~ -work—loaders, backhoes, bulldozers, draglines, scrapers, graders, ete. . 
Because it had neither the experience nor the equipment required for 
‘the’excavation and concrete’ ‘work to be performed. i in the lower part 
‘of the channel, that work was subcontracted to. ‘Ryerson. As to the 
work. it. did: not. subcontract, the. elena was well informed and ; 
experienced. | | 
‘In September 1960, the, apollanee oe manager. (Mr. mens) | 
-_ observed. the. staking oF excavation atthe Biles He went into ee Held : 
at that.time, looked at the. stakes and found: A ee aoe 
Oho ae Rok ‘: the stakes: didn’t reveal” ‘any: berms, ‘any: cuts; to: the: 12:foot berm: poade 
way, or, *.* * a .3- foot, berm.: They just: revealed: .a cut straight | ‘down on: :a 
: AM: t.on the top of the. lining. . In fact, the Stakes, were set: 142: 1 down’ to: the 


top of the lining, and then another. stake was setting there : showing an: excava- 
tion down to the floor. Tine of the lined section. 


| “After discovering that the Government’s staking aa not correspond 
~ to the typical drawing: for in’ cut” excavation, Mr. Benner returned to — 
his office and called Mr, Str ingfellow, the Bureau. of Reclamation’ ee 
field engineer. ‘Mr, Beriner recounted : ae : " 7 

sateen I called. Mr. Stringfellow, and asl recall T got, ahold rac) of J him at home, 


; and T asked him if the’ stakes that had been. ‘set were as they were going to con- 
tinue staking. And he said yes, as far as I know. I said, well, they don’t ‘show. a . 





“berm on either. side. of the ditch, and I was duavateed what happened to mene | 


‘berm. ‘Why; he-said;' we are going to: forget: that berm. ae 
- Tsaid you mean: the cut: through: the: berm?” ee 
_ © “¥es, he said, we are going t to esd a that. 
. [Lsaid, why forget it? » mets sae os 
-. Well, he said, we Just ane need it. 


} as our excavation is concerned, and. the plan that we have, We 
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I said, eit that makes’ a, little. difference as far as the job is concerned, as far oe a 





Ba Weill, he. said, we are going to forget, the berm anyway, and he was very definite fo 
ea in making that statement that they were going to forget the berm. | 


aa  Q. Did you have any further conversation with Mr, Stringfellow a about this ; 
“during the course of the work? _ 
AL No, i: didn’t. : 


Mr. Benner also recalled that ie told ,a. ‘Covecumént inspector in 


| December of 1960 or J: anuary: of. 1961, that backfilling work in sections — 


ae of the channel after it had been lined would not have been necessary ; im 


“if we had the berms like the. original drawing. was.” 


The above mild complaints by Mr. Benner seem to have b been the ee Bs 


oe sugeestiors, at. or near the time the channel excavation work was.per- 


| formed, that the appellant. was displeased by the Government’s ‘stake . 


3 ing for dhe excavation. ae 


The. appellant. asserts that on the basis of the Government's ok | 
"on many other extra work items - and revisions. the appellant, could 
Bs reasonably have. expected: issuance of a. change. order. covering: the © 
a staking: claim. “Some of the items. in the change. orders involved small 


sums and obviously were extra work, such aS: removal or. relocation of . 


_ cisterns, | The.Government, clearly expected to pay. other items from the» 


ha: outset, since it wrote letters directing. and devonbing, revisions in, the ae 


e | : nese after. ies outlining the 1 revisions were. ieauentted a 
7, by. the Government. The largest, change order listed by. the. appellant 3 
ds for $22, 295. 86, and covers SIX items of work, (some. of these items have. 


| ‘subitems).. ‘In a letter dated September. 14, 1961, the appellant’s presi- - 
7 | dent referred to “numerous. conferences”, « on ‘those items eae his’ 


| ~ aa oy Zou! reijuested. us to accomplish: this work: as “directed: ee you;: and you ¢ 


further. requested. us to. Keep Costs. of same and. submit:.our ein, for. this. fae 7 
tional work, at a later date. fe Er (Italies added... Stas ethno |e 


The Government did not Peqivest the appellant to keep ¢ cost on n the | oo 


- this appeal: that thie ‘Government has no cost: menos on. the Sauipmiehe a 


or man-hours related to the items in dispute in the staking: claims, and — 
has no: “quantity ‘measurements with ‘reference: to’ such ‘itenis: "The 


-- Board finds ivi:the action taken on the seven change orders listed: by: the 
“" appellant no course of conduct’ limiting the contracting officer’s right 


a oe to reply upon protest or notification provisions. Phe: pane of a fs 
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| : Bo disputes by: contr acting ‘eifiters. and contractors generally ayill ae ae . ~ 
a. “well served by overliberal findings i in this’: area, ‘To the greatest’ extent ae 
ds possible contracting officers should: be able to. review ‘and issue decisions . cae 


. upon claims without: Beengic concerned about. the effect: such. 1 decisions ae 
may have on other claims. | ae ee ee ee ee eer ee 


ae “Application of the “Protests” elause—Changed iB weavation Claim ee 


We have ‘found that the typical drawing provided. by. the Govarn- 
‘ment for “in cut”. channel excavation ‘is. deficient. and. that the ap- 
: pellant’s protestations over the Government's staking for the excava- 
tion were feeble. The appellant’s forces were ready to excavate down. 
to the top of the area that would receive the concrete lining when the 
7 questioned staking work was performed, ‘The portion of the claim that, - 


oe ; is related to such work is: for $69,323.61, made’ ‘up (1) of $4, 030. 06 »the 
difference between. payments. made fiider the contract unit prices for 


oe excavation, work and the claimed total cost to the appellant, of excas - 


- vating the. cubic. yardage. ‘that was paid. for under the contract, (2) a 


and of $65,298.55, referred to asa “margin” on excavation that would aa 
~ have been performed if the work had been all owed t to > follow the typical Se 


drawing for “in cut” work. 


. An argument advanced by the appellant in ano of the: sine for | 7 | 
eo, ‘work performed . by: its own. forces is that additional handling and ues 
| leveling of material excavated from the channel was necessary because a fe 


of the change; in addition, a great. deal of the amount. claimed is re- ae 


—. latedto: the appellant’s contention that becatise of the change it'was : 
i deprived of about 100 ,000 cubic yards of excavation. ‘It'is also asserted = 


that in. some areas the right-of-way ° furnished by the. Government was.) 


not wide enough to’ accommodate the excavated. material. “That ma- a 


~ terial, from. the contractor’s. standpoint, ‘was in a reduced amount; 
- however, the right- of-way would have been. very narrow. indeed forthe ~ 
-- quantities of. excavated:-material that would nave. resulted from: strict: fa 
adherence to the typical drawing. | eo : z 
_. The Board - concludes that: the dontracting offices: was justified IL: i 
applying the provisions: of Paragraph. 9 and. refusing to consider the 

“changed excavation work” (prime contractor’ ’s) portion. of the claim. 
We are also convinced that the appellant has. exaggerated the effect of 
_ the staking. upon. its own excavation work. As has been noted, Mr. 
- Benner in September 1960, made only a. mild oral complaint. about the — 


on _ Governments staking. “Mr. ‘Korshoj himself observed the excavation. = 


i . of an “in eut” ae of the channel on October 5, , 1960, and realized | : 
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oe F that ihe oes hadi nob. foliated he. typical. aan He seule : : | : 
a that, he also observed. the effect of the: Government’s deviation fromthe 
typical drawing i in January or February 1961. When asked.why he 


had, not initiated correspondence: or. conferences with the Bureau of ‘a, i 
Sia Reclamation. with. respect, to the. change, he replied: eee eae 6 Me 


Well, 1 pr eviously stated that: we were behind schedule. It was. s imperative | to a - 


7 get the job: done. prior ‘to the hot weather. and. within the time: ‘specified in: ‘the » : 
| contract, ‘and - all’ I received from the ‘Bureau in’ my: conversations. with: ‘their 
various people was. mainly criticism, further information. They: had. ordered 
us. to: do mmuch additional work, for which we had receivel no authorization,. no 


change’ orders, and there was no reason for. me to believe. that a change order a 


wouldn't be forthcoming for this. additional work, as. well as for the other . 
; additional work: we were performing. - ek re | a a 
- Actually, there was a good reason i hy Mr. Korsho} should: hive, oS 
~ been concerned. about the possible: effect of a failure to ‘protest: or give 


Notification. > Only a few years before this. Board had refused to” - 


_-allow recovery on a claim by his company in’ a. decision holding 


| squarely that the claim was barred by the failure of Korshoj. Con- ig 
struction Co., Inc., to protest.* Be In later decisions, reliance by. this 2 


a - Department’ S contracting officers upon. the “Protests” clause 3 in } proper rk 
“circumstances has been.approved.* » foie ae ee a 

_ As to the claims for. extra. costs assertedly sncued in ie appel- 7 

a lant’s. “Own. excavation work the. interests of the Government, were : 
| prejudiced by the lack of protest forthe followingreasons:, 


1... The: Government could’ have. alleviated problems of réhindling on 


re releveling: the excavated materials by obtaining additional’ ‘Tight-of-— ; 7. | 
“op Way, OF disposal areas. . In all. likelihood rapid acquisition of these 
— land rights would have en feasible. The Bureau of Reclamation has 


as authority | to acquire real property. by the filing. of declarations of tak- © 


oa. ing: Another consideration pointed. out by Government counsel is | 


. oo that a report: of the: Department. of the Interior entitled Bureau of 


7 Reclamation Project. Feasibilities and. Authorizations (1987 edition) : 


2 The. requirements of the special “protests” elanaes are more stringent. ian the ‘atutament 


2 ' In Clause 3 of Standard Form 23A that a claim ‘of. the contractor for an adjustment under 


ees the : “Changes”. clause: must be. asserted in. writing without: 30. days: of: the’ notification ‘of... °- 


change. In. this: case ‘the Government’ has: not acknowledged that a change was ‘made-nor 


has it issued. a written change ‘order ; therefore, the ““80 day” requirement of Clause-3 is ©. ae 


' not applicable. Todd ‘Shipyards Corporation; ASBCA ‘Nos. 2911, 2912 (January: 25; 1957); 


_ BT BOA-par, 11855; Lansdale Tube Co., ASBCA No. 6837 (July 14, (1961), 61-2 BCA on 
par. 8105,° 2° © | oe 


8 Korshoj. Canatmictien. Co., ee IBCA9 (May 2: 1956); 63 LD: 429, 5 ccr par.’ ‘61; 867; 


& McoWaters ond Bartlett, IBCA-56 (October 31, 1956), 56+2 BCA: par, 114073 Cy OC: Terry; * 


oe (July 30, 1963), 1963 BCA par. 3805; 5 Gov. Contr. par. 405; Joseph OS 
a5 eas TBCA~448-6--64 panies 12, Tae), (1965 BCA pes 8618. ye 
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. contains a Statement (from a ‘document on the feasibility of the Gils: ] | 
Project) that ownership of land required for the project ig largely Hat 


7 Federal with a moderate amount of state and some private holdings. an 
ae Lands patented by the: Government after August, 30, 1890 are subject 
to the provisions of the act of that date,’ reserving to the United States 


7 7 : a ‘perpetual right- of-way for ditches and canals constructed by author- a se : 
reas ity of the United States as.to all lands patented. after that date west ts 


=, . of the one-hundredth meridian. | : 
Oe The. appellant’s bid was calculated on the basis of. the anion at 
channel excavation shown in the Government’s Schedule. | “More than | 
that, amount was excavated on the job as it was staked. The Board _ 
does not. view the presence of the “in cut” typical drawing as an. abso- 


| ~ lute: ‘promise that the contractor would excavate about 430,000 cubic “ a * 
: yards: of material—in. certain respects the Government and the appel- aa 


lant accorded more importance to the lesser “Schedule”. quantity.° 
| We find also. that there is justification for the Bureau of Reclamation’s 


. os skepticism about. the. appellant’s claimed loss on the excavation’ work. ake 
- That the. price per cubic yard was more than’ adequate. originally Toys)", 


; indicated by the following testimony of the: appellant’s estimator : >. 


- * * Now rather than figure the ‘entire ‘excavation, IT figured the ‘quantity s ga / 


; Yequired: for the lining, because that. was an exact figure that T could, readily 
obtain. I satisfied myself that: ‘there was at least’ as’ much: ‘excavation ’ as was 
shown asa ‘bid quantity. Therefore, by setting up and. pricing. the—what [sic] 


ee r higher. priced,. more: meticulous excavation. required for. the. concrete | lining, a 
7 knew. that. my. price would be sufficient. . In other" words,, rT. would not be burt ae 


: if the quantity should be less. 


35 Because there : “Was: no olhewtion from the; appellant of the. 


a dnmeds increase in the cost of excavation the: Government hhad-no reas. 


+ gon.to. check, ona day-to-day basis, the necessity for re-handling or 


re-leveling excavated materials, or to redesign or restake areas where ‘ 
| appellant’s excavation n Operations.’ were hampered o1 or restricted.” 





5.26 Stat: “301, 43. U.S.C, ‘sec. “945: Set es 
a) .Appellant’s. claim. item, Of $65, 298. 55. for the. ‘estimated ost” quantities: of ereavation 


Pie ie based. on the unsound. assumption. that it.is: entitled to the entire anticipated return: that. 


a would have, resulted from excavation of 429, BOS: TT cubic: yards at-a- unit price of ‘$0. 50° ‘per 


: ‘cubic yard. | -In: computing a portion of the amount. to ‘be subtracted from its. total expected wee 


> ‘yeturn appellant has multiplied 343,648.82 cubic yards (the excavation down to the top. (a 


the: lining)., by .an estimated and. unusually. low: cost of $0.28 per cubic. yard, . ‘Because’ of — 


the. subjective. and speculative, elements contained therein, it is unlikely that the Board — | 


. would have sanctioned. such a method of: ealeulation. if the weere had. found. i appeliant, to. 
be: entitled to an equitable adjustment. ee ee ee eine as ee a oe 
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_ Overeweavation ¢. laim 


“The second maj or part of the appellant’s dato is designated i in its a a 
claim. summary as “overexcavation necessitated by. change in design.” 


The. Government’s staking eliminated. construction of the operating 


| ‘road and three foot berm below ground level: The typical. drawing ~ 2 
_ showed these features only a short distance above the top of the lined. 


were portion « of the channel, but in the job as it was staked they were con- ie 


a structed: as much as. eight or nine. feet higher,. In the. summer.of. 1960, ss a 

i. the appellant entered into the subcontract with Ryerson. Ditch Liners. aa 

- Two of the items of work subcontracted. to ‘Ryerson. were the. excava- ae am 

- tion of part of the channel (this was for the concrete: lining: and. was a 
the: lowermost excavation), and construction of the unreinforced. con- - 


 erete channel lining. The subcontractor then ordered special excava- _ 


tion and. lining equipment from. a manufacturer. ‘Itis understandable _ 
that the subcontractor in placing the order for this equipment. and toe 
- the manufacturer in supplying it, would. anticipate. that the oad ce 
a and the berm on the levels. depicted on the typical drawing - for the “in 


~ cut”? portions of the channel excavation, would be at the. nica: S | 


a disposal when the prime. contractor: had completed excavation of f the eae 
> upper: portion of the channel. : ee oe 
_» The Board is unable to cout the ee with ne prescience ae ao 
| it. claims. with respect: to: the. lowest. (subcontracted) portion of. the. “a af 
| cliannel. The appellant’s experience with concrete: lined channels. te 
~ was not. extensive,. and it seems not.to have. been greatly.concerned 
Pia about the staking prior to the time its ‘problems with the subcontractor ? 


arose. The appellant. proceeded. against. its subcontractor. when the oe 


a aacnianige! s equipment -could: not. operate. in. the: channel OS. OX- 7 


> eavated- mm accordance with. the. _Government’s. stakes... The: record o . 


7 “before t the Board. indicates that, the loss of channel width and running ms 
Pe “areas for. lining equipment; below. ground. level. that, would have been 9 


on present. if the typical. drawing had: been followed were attributable 7 


a to actions of the Government, not of the subcontractor... 


-The-stakes for channel excavation were placed, in ae September Peo 


pe es: 1960... The appellant’s project. manager found from. a. field inspec-- . oe 


i. tion. in. the. latter. part of September. that the stakes did. not, follow the : a 
: typical. drawing. | The special lining: equipment. that, had been ordered - 


ane by the subcontractor was delivered to the site of the work on. Octo- a tae 


fe ee 15, 1960. Re there was. a Little if any; Pe for the: sub- a 
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3 eonbesttor to ae anything about its commitment to the type of ett Ges 


-. ment, that, it: ordered and brought. to the job. A. clear. indication in 


ee the: drawings: and. specifications. as: to how the “in: cut”. channel sec 7 


ae ~ tions, would.be staked almost: certainly would-have avoided: the dif- oe 
oe ficulties that: ‘came from the fact that: the subcontractor’ ‘Ss equipment ee 


«was 'too wide for the upper (nonlined): portion of the channel as @X- > 

7 L cavated ' in’ ‘accordance with the Government’s staking: © Oe a 
Te was: necessary to’ excavate notches into the. channel “alls to allow es 
- ‘Bis subdéontractor’s equipment to operate. ‘When the lining work had 


| been. accomplished, it was necessary for the appellant to place back-- 
. fill material to bring the- completed walls of the channel into reason-. 7 
~~ able conforniance with the Government’s staking. ‘Unquestionably, (eee 
- would have been best for all parties involved if: the: appellant: had-pro- ae 


2 vided the Government with formal advice. that the deviation from the 


. a : typical drawing] had necessitated extra. work for the benefit of Ryerson: 2. ea 


However, the basic. expenses: of additional excavation, backfill and 


é “ | cleanup. are ‘involved i in this claim—not losses of the questionable type : : 7 
advanced in: ‘the ‘changed excavation” claim. ‘It should have been: ape 


| “parent. to the Government that such extra work was being perfor med. a oy 


ee The Board determines that there is not a‘sufficient showing of injury tae 


: or prejudice to. the interests of. the Government: “to warrant denial, Se 
under the “Protests”. clause, of the: claim items | described. PY: the Sap: o.% 
idea as follows: pe. 


1. Cost of. Oxeteccabation Nevossitated ‘by Clie in Desidn: | 
Be Cost of Backfill and Furnishing of Overexcavated Material. 


a “8. Cost of Cleaning Backfill Material from 2 Lined Channel and =e — 
‘ es pair of Deep Valve Assemblies. ae eae 
» Liability on the part: of. the Governinént § is not fein fit Téem: Ne 0: 4 os « 


oe), of the. overéxcavation. claim. ‘The elements of this- item, entitled. “Cost a 3 
of Maintenancé and Repair of Concrete Lining Resulting from’ Change 
'. in Design” are found to be too remote, with respect both to. effectand = 
_.. time, from the work ‘for which ‘payment hhas been authorized) The 

ey : ‘rejé ected: item, is $7, 116. 58 of the total overexcavation claim of $66; 338. 14. . oe 


With the appellant’s. consent the Government has reserved the: right — ys > 


= i at to audit the: appellant's records and to submit written, comments or 
- Es | vical nouns 3 my adjustaionts to be made i in accordance with Fe 


| ce 7. See note 4, supra. - Nyt de Oh 
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ae ‘this ee Such esanbas or pb footie shall. be submitted within BO le 
a days’ after ‘receipt of this opinion by the Government: The appellant oo an 

has reserved'the right to’ ‘supplement the record with: ‘respect: to'dam= yo, 
ages related to any allowed claim items. That right‘shallbe exercised St re 


: % deca 30: ndings a after pea of this oe bye the spellanty oe - eee as 


The E arth, EB mibaniement Claim, 


The econ on qinde by the. appellant j 1s for. the bat: of conatrucl, and ) 


oy “ ing. BT. earth: emban. kments, at points where. timber railings | were Con- . : 
structed on: the project. ‘These. trapezoidal- shaped. retaining. embank- - 


. ments were placed along the channel at: the inlet and outlet. areas of — 


= ~ siphons and county ‘road. crossings. ~The contractor asserts. that. al- a : 
- though the project drawings require construction of only. 15 of these _ 


e. embankments, representatives of the Government: ordered. 72 of them — 


. as the job. progressed. . The. claim i is. for. $1,881.46; and i Is related: todv- 


3 embankments not shown on the drawings. . The amount claimed re-- 


— flects a deduction: for a payment of $283. made by the Government for 


earth placed in the embankments. on the basis of a unit price. 


The earth embankment. claim: was made j ina letter that:. was dated ae 


October 26, 1961, from the appellant to the Yuma Projects © Office of the — 
: Bureau of Reclamation. In ‘that letter 42 additional | embankments 
| were ‘mentioned. A ee 7 
A determination eid by the aathotieed rebrssoiitative of the con- 


| ee tracting officer, dated N ovember 9, 1961, did not. mention either the ot. 


“Protests” clause or the 30- -day notice provision of the- “Changes” 7 


| clause. Tt acknowledged. that. not all. of. the pipe. siphon drawings - ; 


show embankments placed: in the manner depicted. on. some of the 


| : drawings... However, it. cited. a. requirement: of. Paragraph 46° ‘of: the. eo 
oe contract’s. Special Conditions that: ‘backfill: about s structures should be ee 
ie Placed “as directed, ” ‘ind concluded: ae 4 


“The above work performed by you cannot be considered additional wore since. 


on it is. required under the contract and provided for i in the specifications. vila : et =. 
will be made in accordance. with the provisions of. Paragraph 46 of the specifica- 


St tions and I must: deny: your ‘claim. «4%, Final quantities of the. backfill ra - | a 
: “ placed. within the allowable’ pay. line limits will be included under. Bid: Ttem. 5 ee - : a 
ie  [Baekall About Structures] i in the final payment voucher. : | 


In. ‘findings issued. in 1962, and supplemental ‘Sndinge eoree ee rs 


, 1965, the contracting officer cited the notification vequirements' of ‘the : et 
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: “Protests” clause,® an the fact that the claim. had. been. arene a agit 


aa approximately four: monthsafter work was completed. onthe project. 


- / Z | He ruled. that the contractor’s failure to request. written. instructions | 


or to file timely ‘protest: was a sufficient. basis:to deny the claim; in _ 


_ addition, he made statements in the findings in support. of:an heen: — 
tion that the contractor’s claim 1 is without merit in any event. ‘These a 
__ statements refer to ‘ ‘areas” in-which the: drawings indicate that some Pi 
ve. embankments should be constructed. In the supplemental findings. oe 
an explanation: of why the protective ‘berms were constructed 1 18 pror +. 


vided, and references are made to facts. concerning the berms:as: res 


: - corded i in the project: records. These conclusions: ‘were e not supported : 
in any way at the oral hearing.” ae | 


~The Board finds that under the dotitmact: the appellat was megiined . 


to construct. only 15: of the: trapezoidal:.embankments in question. 


More than 50 additional embankments of this type were required to be 


: constructed... -This was’ extra work for which the appellant should - 
be. given an. equitable adjustment... “In reaching. this conclusion the’ 
Board has taken into account'the’ determination issued in 1961 by the °- 
contracting: -officer’s. authorized representative, the fact that we are. 
considering. a series. of small items -of extra work performed. late in 
the job, : and the long and. comprehensive estimating: experience of 
engineers in the. contracting. agency. The parties. have agreed that 
the Board should not decide the amount of the price adjustment. The 
-- Government. shal] have the right to determine the exact. number of . 
embankments that should be paid for (this apparently i is in the. range 
| between. 58 and, BT) y and. to conduct ¢ an. audit, OL, otherwise check: the | 
amount claimed. | i en a, 3 oe 
| an | Bunmary of pati 


“The lini ie 8693 393: 61 ( changed excavation woul) is 3 Honied con | 
clainy: for overexcavation: ‘and. related: work'1 is: ‘sustained. as to: entitle- 


; - ment to the extent indicated above: and i 18 otherwise. denied: “‘Ehe earth 


: ; embankment (berm) claim is sustained as to entitlement. The appeal ; 
at 1s s remanded for negotiation, of the: petuitable adjt ustments.. ae 


Poe Day, RB Race, Ohairrigns. 8 
reset T conti manatees 
me Trowas. M: eiomice Deputy | Waniase! F. - MoGaiaw, Uv ember. a 7 as 
Chairman. se, e 3 cee te tec Gina 

7 £ 8 See note L aa ‘ 
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‘Contracts: Disputes | and Remedies: Equitable Adjustments —Contracts: s 
- Disputes and Remedies: Damages: Measurement in Fon 2p eki a! 

“The Board of Contract Appeals has: inherent authority to arrive atan sauibanis ~~ 
adjustment by means of an approximation, where the total cost. of. -perfor m- 


ance has been established by a pr eponderance of the evidence and it is not: 
possible to calculate the adjustment with. mathematical ae a 3 7 


- 4 Rules of Practice: Appeals: Generally 


A motion for. reconsideration of a decision will be denied where the grounds 
upon which the motion is based are not valid or have been given full consid- 
eration by fhe Board in arriving at the decision. 


BOARD | OF CONTRACT APPEALS - 


| ‘The ce rncal has requested that the Board feconsidar’ its #8 décisiaty | 
dated November 26, 1965,1 in the above-entitled. matter, pursuant to 
43 CFR. 4.15, citing 16 specific g grounds. The Government’s motion is 
opposed by appellant, whicli has filed a brief in support of its position... | 
The first of the arguments advanced by the Government is the | 
unsupported statement that the award made to the appellant. was con-_ 
trary to the law and the evidence. The costs claimed by’ appellant. 
were detailed item by item in appellant’s: testimony at the hearing. — 


Such testimony: included extensive cross-examination by the Govern- 


ment. No evidence was introduced by the Government which would 
tend to cast any doubt upon the accuracy ‘and veracity. of appellant’s 
evidence of its costs of performing the contract. It is clear from the’ 
record that appellant: has established its costs by an overwhelming - 
preponderance of the evidence: In these circumstances ‘the’ Board _ 
does not perceive any justification for the vague assertion that: the 


award was contrary to the law. and the evidetice. 


‘The second ground i is similar to the first, that the award of $36, 000 
is arbitrary and is not supported by'the law or by the evidence. : ‘No 
reasons are furnished in support of this allegation, and we consider — 
that it. has been eve) dealt with 1 in the preceding parserapl and i. 
in the decision itself. ~ : 
The third ground is to the effect that the equitable pace, 
referred to by the Board was not made on an obj ective or reasonable. 


a Lincoln. Construction Compan, IBCA~438-5- 64 (November 26; 1965), 72. LD; 492, 
65-2 BCA par. 5234, . 


73 LD. Nos. 2 and 3 
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cost basis. ‘To the extent that this Sieition: refers to-the lack of a 
| precise mathematical method of calculation it is conceded to be true. 
This is immaterial, however, where, : as here, it is. not possible to deter- 
mine the amount precisely. 
The fourth reason concerns the alleged shears of reasonable evi- 
~ dence upon which to base ‘a “jury verdict: method” of arriving at an 
equitable adjustment. To the contrary, the record. amply substantiates _ 
the equitable adjustment to which the contractor was found to be — 
entitled. ‘The payrolls used. were those that had been furnished to the 
Government :during contract performance. The hourly rates for 
equipment were derived from the Associated Equipment Dealer’s. 
Manual, and the hours worked by each machine were noted and re- 
corded in the contractor’s regular course of business, at the same time 
that the payrolls were compiled. The Board has found no support 
in the record for the Government’s. allegation that the increased costs 
claimed were not based on convincing proof, or that there was no 
reasonable evidence on which to make a sound decision. | 
In its fifth allegation the Government complains that the Besa : 
“acted contrary to the law in reforming the contract” instead of mak- 
ing the equitable adjustment provided by the Changes clause of the. 
contract. As the Board said. in’ Ce & Scott | 
Corporation: ? | 

a, ae ‘Obviously, the Board did: Woe err. “The Beane akon. ® arrive at 


decisions which may involve holdings as to values | Somewhere between the 
disparate claims of the adversaries before it, is, of course, inherent. | 


No. reasons are given for the conclusions stated in the sixth and ~~ 
- seventh objections listed by the Government, that the “jury approach” 
is not an “equitable ad) ustment” and drains a question of law and this 
action ‘by the Board is, therefore, not final as to the Government.” 
Such mere conclusions are insufficient. for purposes of reconsideration... 
The Board’s decision was based on equitable principles and well- 
supported costs, and the proper functions of the Board were exercised. 
in arriving at the amount. of the equitable ee $ As the. 
Board stated in Eastern Maintenance Company : * 


The Board is cognizant of the limitations on its powers ‘tg iio equity” outside . 
of the four corners of the contract: That lack of jurisdiction does not, how- 
ever, restrict the Board’s power to act equitably. within the four corners and — 
to make an equitable adjustment promised to the: contractor by the . explicit : 


2 TBCA-240 (March U5, . 1962) 69 I.D. 11, 1962 BCA par. 3321. > 

3? Cosmo Construction Company, IBCA—412. (February 20, 1964), 71 1.D. 61, 1964 BCA 

_ par. 4059. “The authority given to the Interior Board of Contract Appeals is ‘broader than 

the authority given to the Armed Services Board of Contract Appeals *.* #77 , 
*ITBCA-275 (November 29, Daneae 69 I.D. 215, 1962 BCA par. 3583- 
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; terms of the contract. Shenseainsiy, what the contracting. fics: ‘through inad- 7 
_ vertence or error, has failed to do by. way, of : completing. such ‘aD. | equitable | 
adjusinens the Board will do. oo 

- The Board considers that. its power “to igs: an equitable adjust- 
ment provided by the contract, by means of an approximation or “jury - 
verdict approach,” is no ioe an open question.’ The Armed Serv- _ 
~ ices Board of Contract Appeals nae used the same neon on several _ 
oceasions.® » 7 7 

Several. of the remaining 9 points raised by the Gore a motion 
are repetitious, being rephrased variations of the matters already 
discussed, and having to do with allegations that the Board reformed 
the contract and did not make an equitable. adjustment. | : 

‘In points 9, 10, 11 and 13, the erroneous assumption is made that 
in calculating ae number of cubic yards of fill actually placed - in| 
the dike (paid for on a lineal foot basis), the Board altered or re- 
formed the bid price in order to compute the additional compensation 
due the contractor. The Board did not increase the bid price in ar- 
riving at the equitable adjustment. Rather, the Board used those 
figures to show that the. contractor’s bid: was too low for the purpose 
of recouping its estimated average price of $0.543 per cubic yard.. 
Hence, this circumstance was one of the “minus” factors considered 
by. the Board in reducing the amount claimed by the contractor, from 
$66,875.86, to $36,000. : 
| i points numbered 12 and 14 the criticism is ‘offered that ‘hie Board 
erred in failing to remand the appeal to the contracting officer for 
making the equitable adjustment. There is no duty or obligation on 
the part of the Board to remand for that purpose unless the parties 
have so stipulated on the record. This occurs where the parties agree. 
that the Board will first consider only the question of liability and no 
evidence of costs or damages is offered pending the determination of 
liability. The Board ee not favor that procedure unless the parties 
at the time of the first hearing are not prepared to-offer evidence of 
damages. ‘When the appeal is thus divided, two appeals may be re- 

quired instead of one, accompanied by loss of time and additional exX- | 


8 Western Contracting. Corporation v. United States, 144 Ct. cl. 318 (1958) ; : Henly. 
Construction Company, IBCA~249 (December 7, 1961), 68 I1.D. ‘B48, 61-2 BCA par, 3240, 


4 Gov. Contr. 49(b) ; Flora Construction Company, IBCA-180 (June. 30, 1961), 61-1 BCA - . 
par. 8081, 3 Gov. Contr. 468 ; Caribbean Construction Corporation, IBCA~90 (Supp.). (Sep- 


tember 22, 1959), 66 1.D. 334-88, 59-2 BCA par. 2322, 1 Gov. Contr. 666. See also Pred 
_ E. Hieks Construction Company, IBCA-271 (October 20, 1961), 61-2 BCA par. 3165, 3 
Gov. Contr. 49(a); Lake Union yd onke Company, ASBCA » No. 3073 (June 8, 1959), 
. 59-1 BCA par. 2229. 

5H.9., Johnson, Drake and Piper, Ine. and D. RB. Kineaid, Ltd., ASBCA Nos. 9824 and. 
: 10199 aa 26, TSO; oo=e BCA par. 4868. | 
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pense, and with tiie further result of degies to the contractor his | 
right to timely remedial action.” The record before us is entirely 
loca of any. suggestion that the appeal should be remanded for 
equitable adjustment 1 in the event that the Board should find for ap- | 
-pellant as to liability. On the contrary, considerable evidence was 
received respecting the costs ee as we have noted earlier 3 in this 
opinion. 

The last contention (No. 16) is that the Board neared in. andine that! | 
the dispute over the assessment, of liquidated - damages was properly 
before the Board as an appeal. - ~The Government: considers that the- 
contractor did not reserve this matter in the release of claims dated. 
May 1, 1964. As pointed out in appellant’s brief, and as. it. clearly 
appears in the record, this item was reserved in ‘the contractor’s re-_ 
lease by reference to its ‘ ‘request for additional compensation due to 
change of conditions * * * as contained in our letter dated February — 
28, 1964, and Notice of Appeal this date [May 1, 1964] filed” On — 
- page 4 of the contractor’s letter of February 28, 1964, there appears 
the following statement after a description of the adverse conditions — 

of flooding and working in salt water: “* * * we have not as yet been 
— allowed sufficient consideration on time * * *.” In paragraph 11 of 


the Notice of Appeal there are more. extensive references to previous. 


requests for additional time and an unmistakable statement. concern- 
ing the claim of excusable delay: “In view of the above facts oacie 
_ tor should not be assessed any liquidated damages * * *,” | | 


The fact that the reservation in the Release of Clans consists of .- 


references to extraneous documents that previously have been or are 
contemporaneously being transmitted to the contracting officer, does 
not affect the validity of the reservation.® It is true that a claim first 
made in a Notice of Appeal, and not previously considered by the 
contracting: officer, 1 is not. within the jurisdiction of the Board. Such 
an appeal “would be premature? However, that is not the case here. . 
The contracting officer’ S Findings and Decision contains a reference . 
to the contractor’ s claim concerning insufficient’ consideration as to 
extra time. The decision goes on to describe the contractor’s last 
previous request and the granting of that request for an extension of 
18 .days. .The implication. is clear that.the contracting officer con- 
sidered the contractor was not entitled to any further extensions of 
time. Hence, the claim was given consideration and | in effect it was — 
es " Bastern Maintenance Caneel: note 4 supra. a or 
8 OF, Triangle Construction Company, IBCA-296 (March 2, 1964), m1 ID. 73, 1964 BCA 


par. 4129. 
‘8 Casmo Constr uction Company, Note 3 supra, 
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: denied, even though the contracting officer used no specific words of 
denial. | | : 


C a on 


~The Government's Motion for Reconsider ation 1s denied. 


Worx F. MoGraw, M em er. 
2 CONCUR: 


Tomas M. ‘Durston ¥, Deputy Chairman, - 
| I CONCUR: | 


Duan F. Rarzman, Chairman. 


OLA N. McCULLOCH SIBLEY 
A-80397 Devided. February 15, 1966 


oy Mining Occupancy Act? Principal Place of Residence—Mining Occupancy 
Act: Qualified Applicant : 


“Where a mining. claimant resided upon an eoaeneiy mining claim for 
. twenty years or more prior to October 23, 1962, and constructed. thereon sub- 
; stantial improvements, intended to serve as the permanent residence of the. 
~ claimant, but, prior to that date,.moved fora time from the: mining claim | 
. and rented the improvements to: other parties for residential use, the . 


7 claimant may be found to have been, on that date, a “residential occupant- 
owner” of such improvements as “a principal place of residence” within. the: - 


- meaning of the act of October 23, 1962, where it appears that the claimant’s 

_ removal was for good reason and was not voluntary, the evidence shows 
that during the entire period in which the property was rented: the claimant 
. . reserved a. portion of it for her own use, and there is credible evidence that 
ae pa Qrrebee? 23, 1962, the en was actually residing on the claim. 


APPEAL FROM, THE BUREAU OF LAND MANAGEMENT - 


Ola N. McCulloch Sibley has: enealed to the Secretary. of the In- - 
teaoe from a decision dated October 27, 1964, whereby the Office of. 


~-. Appeals and..Hearings, Bureau ‘of ‘Land’ Management, affirmed a. 


decision of the Sacramento, California, land office rejecting her appli- 
~ cation, Sacramento 077644, filed pursuant to the Mining Claims Occu- - 
‘pancy Act of October 23, 1962,-76 Stat. 1127, 30.U. S. C. S§7 01-709 ~ 
(1964), to purchase a tract of land embraced in the unpatented Gopher 
Quartz lode mining claim in sec..8, T. 6 N., R. 10 E., M.D.M., Cali- 
fornia. The application was rejected for the reason that Mrs. Sibley 
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did not occupy a: valuable improvement.in an unpatented mining claim | 
as a principal place of residence on October 23, 1962. : : 


The record shows that the Gopher mining claim was ipeaied on 


ao uly 2, 1921, that it was quitclaimed on February 1, 1936, to the appel- 


. lant’s first eee Hobart McCulloch, who, in turn, conveyed the 
claim to the appellant shortly before his death in August 1960. It 


_ further indicates that a home was built on the claim in 1940 in which 
the appellant and her husband lived until his death." ‘Since that time 
the appellant has rented the home to various parties except during the 
period from October 1962: to: October 1963, during which time she 
claims to have resided on the claim with fer present husband, Mr. - 
Sibley. On February 11, 1964, the appellant filed her application to 
- purchase the land on which her home and: other. improvements. were 
constructed, and on February 26, 1964, the Gopher mining claim was 
declared null and void after the appellant failed to answer a contest 
complaint filed against the claim on ‘December: 18, 1963. (Sacramento 
077201) .? | 
_ In affirming the Sec ion of the’ appellant’s application, the: Office 
| of Appeals and. Hearings held that the record shows that the mining 
claim site has not constituted a principal. place. of residence for the 
appellant since August 1960 but that the house. has been rented for 
financial gain, thatthe appellant has not resided on the mining claim 
since August. 1960 except on weekends and that in such circumstances 7 
_ the occupancy: is properly ‘construed as: “casual or intermittent”. and 
_ is expressly excluded from favorable consideration by the regulations. 
The Bureau’s decision was based in part upon a report of investiga- 
— tion which disclosed, inter alia, that none of the renters of the appel- — 
-Tant’s house after ‘August 1960 were. caretakers of the property or were > 
obligated to-care for the appellant in case of illness, that the appellant | 
reserved one room of the house for storage of her personal belongings 
but that there were no agreemenits with the tenants whereby the appel- 
lant was permitted to come aud go or stay at the house at her will, that 
the appellant’s voting registr: ation in Amador County, i in which the 
subject land ‘is situated, was ‘canceled in: December 1960 and: that the 
appellant registered as a voter in San J oaquin County on April 11, 
1962, that records obtained from the local power company of electrie 


+ According, to, the appellant's application, the home was: enlarged and ‘completely fee 
built in 1955. 
i; 2Tn- her. application; Mrs. Sibley stated that ‘ ‘Tam pelinguishiae: the Nuggett fanad- — 
joining mining claim] without.a. written protest” and that “I had a letter from. your office 
stating both claims had been made invalid. ”. Since her application was filed prior to the 
decision declaring the claims to be-null and void, it is; not: entirely. clear whether she meant 
that. she was admitting the charges of. the complaint or whether she understood the. com- 
plaint, itself, to bea determination that the claims ‘were invalid. 
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power es an from October 1969 to October 1 1963 cnacetd that a 
~ no one.was living in the house. on.a full-time. basis duri ing that. period, 
that the appellant attempted to sell her home to the current tenants 
in 1968 or 1964, and.that Mr. Sibley: stated during : the spring of 1964. 
that his wife likes to live i in the city and that she i is. “so sick of the 
country.” The decision further stated that on June 18, 1963, the 
appellant and her husband told the Bureau’s valuation. engineer. and 
land examiner that they had not. lived in the house full time since 41980 
but. that they frequently used it on weekends. : 
The appellant, takes. exception . to many. of the. slleenons) of the 
report of investigation. and to the conclusions of the Office of Appeals 
and Hearings. Particularly, she denies. the allegations that she made 
a, statement to: anyone that the. house. was not. her. principal, place. of 
residence, that she and her husband stated to land. office employees. that 
they resided there. only on weekends, that she attempted. to sell. her 
home to the Greers. (tenants subsequent tO. October. 1963); and. that | 
she did not make it her place of residence from October 1962 to October 7 
1963, and she objects, to the finding that. she rented the. house. for - 
Aoancial GOW 4, 8 eS apes week he ee, | 
Appellant. has, ponnantied throughout, thee chs has cattemd ‘from 3 2 
physical disability, and cannot, live. alone, that when, her first. husband 
| could ¢ care for her, ead that she rented her house « on. ie claim primarily 
to protect it from vandalism. done 
It, is readily apparent. that the. statements nat ihe poi and. the 


| findings of the Burse eat are in conflict as to some of the facts pertinent 2.2 


) if at. all, ouly afer a Dianne at an Soe for. proper cue 


s. examination. ‘However, in spite of the apparently conflictingevidence = 


ona number. of ‘points, a. sufficient number of undisputed: facts are in 

evidence to permit ¢ a decision without the burden of.a. hearing. - | 

— Section 2 of the act of October: 23, 1962,:76 Stat..,1127,. 30 U. S. C. 
§ 702. (1964), defines. a qualified applicant under the act as . 


* * %* a-residential occupant-owner, as Of Hee [October 23; 1962], of: Aaa i 


improvements in an unpatented mining.-claim which: constitute for him a: princi- 
pal place of residence. and which. he and: his :predecessors, in. interest were. in 
Possession of for not less than seven years prior to. J ‘uly 23, 1962, 


From the ancontroverted auepes In: a nee at eee be coricuded 
that: . : : rae : z 
“(ty The eppelient mecided': on the Gopher claim: for at. Teast. 20 Cais 
prior to August 31, 1960; — Sage yey ae 
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: (2) Sepaatit impr ovements, ‘suitable as a | permanent place of 
| Pen were constructed upon the claim and were occupied by the 
appellant for that: purpose for at sa 20. years Pe 1or to August Bl. 


1960; 


-_ act. 


(8). From October 1960 until iScatanber 1962'the usta house 
was rented to various aes eeeepy during brief intervals between 
tenants; | 7 

(4) During the saine per fod the appellant reserved one room ‘of the 
house for the storage of her personal belongings and during the tenure _ 
of her first tenants, the Podestas, from October 1960 through May © 
1961, she also reserved the room to be used: as she pleased and she stayed 
in: the house on several occasions ; | | 
(5) The last tenants during the same pated (October 1960 through 

September 1962), the Bloyeds, lived on the claim until September 19, _ 
| 1962, and terminated. electri ic service on September 25,1962; and’ = 
7 (6) Electric power service was restored on’ October 19, 1962, in 
the name of appeilanh a: and: was ; not terminated by her: until October 7 
2, 1963. re 


_ There is no evideiios that ipsa was not, as she claims, living $e 


on the claim on October 23, 1962. | 
There appears to be no question as to the cae cecuag the 
requirements of the act prior to September 1, 1960. The only ques- — 
tions that remain to be determined are whether the improvements 
in question constituted a pr incipal place of residence for the appellant 


on October 28, 1962, and, if so, whether the 2- -year break in her oc- 


cupancy nevertheless disqualified her fr om receiving the benefits of the 


eine answering ses auction adver sely to the appellant, the Bureau 
relied, in adiition to the facts that the appellant rented the property _ 


from 1960 to 1962 and changed her voting registration from Amador 


County to San Joaquin County in 1962, upon evidence of events which 
occurred subsequent to October 23, 1962, 2.€., electric bills from October 
1962 to October 1963, allegedly showing: that the appellant did not 
reside on the claim full time during that: period, and an allegation 
that the appellant: offered to sell her house to a tenant in 1963. 

In determining the qualifications of an applicant under the act, the 
Department has held that the determination must be made upon the 
basis of facts that existed on or before October 23, 1962. Occupancy — 
of a mining claim after that date, or the intent to occupy it after that. 
date, is of no consequence in determining an applicant’s qualifica- 
tions. H. 7. Crandell, 72-I-D. 431 (1965) ; Joseph W. Hinton et al., 
F A~80374 ek ovember 1%, 1965). It follows, then, that a qualified ap- 
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-plicant as of October 23 1962, does not. become Foetie) by virtue 


of his failure to eontinde to occupy a claim after that date. While 
| knowledge of subsequent events may be an aid in determining prior 


intent, an act performed, or intent formed, subsequent. to October 23, 


1962, 3 is not, itself, a proper criterion for determining qualification as. 
- of that dite. Insofar, then, as.the Bureau relied, in making its de- | 


_. termination, upon ‘evidence tending to show fintent, formed after that 


date it aed | 
. The Office of Aspeals and. Hearings stated that the law oa the | 
os regulations clearly define what constitutes “a principal place. of resi- 
| dence. ? “Tl am unable to find, however, that the term has aequized . 

a meaning as precise as the Bureau seemed to find. | 


The. word “residence”. Hae asa construed by: the courts in many eonnientione: 
and, as’is indicated. by the reported cases, the term. has been involved. in. many 
controversies, and has. been: the:source of much confusion. It has been said that. 
“residence” has a definite legal meaning,. but the opposite view, that ‘the term 
has no exact, inflewible, or uniform meaning at law, is more frequently expressed, 
and at least. one court has gone so far as to say that it is axiomatic that “pesi- | 
~ dence’ is: ‘nota term of fixed legal eee ee TT. C. J. S. ‘Residence, eas 
. added.) ne 7 Sie Oe 


In one of the few instances in wien the term “principal place of 
residence” has been judicially interpreted, the court stated. that: 


Ok. “principal place of residence” means wiace of residence, A person can- 
not, legally speaking, have two places of residence; and the word “principal, io 
here used, may be properly treated as surplusage. Ross-Lewin v. Goold, 71 N.B. 
: 1028, 1029 CIN 1904) ; ; cf. Biltmore’ ages inc, ¥. Commissioner Le Internat . 
. Revenue, 288 F. 2d 336,.342 (4th Cir. 1961); nt 

It is apparent, however, that the term “a ue Sisines of resi- 
dence,” as used in the act, supra, does not have the same meaning as 
that contemplated by the court in the foregoing case, for it seems 
clear that the court was equating “principal place of residence”. with | 


: “domicile,” while there is nothing to indicate that “domicile” es | 


‘contemplated in the act in question, poe ; 
The act, itself, does not define “a principal place of residence.” "The 
Department’s regulations, designed to. supplement and ‘implement the 
statute, define the term as — | ee 4 


see an improved ‘site used aie a qualified epplicaat as one re his’ pr sincipat 


pare places of residence except during periods when weather and. topography may - 
make it: impracticable for use. The term does. not-mean a site. given. casual 


or intermittent residential use, Such as fora fans cabin or for. ‘Weekend oc < 
. cupancy. 43 CFR 2215. 0-5 ( ad); (Italies added). od . 
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_ This definition is based upon language used by the Senate and 
House Committees on Interior and Insular Affairs ° and clearly in- 
dicates that a person can have more than one “principal place of 
residence” within the meaning of the act. This is not a comprehensive 
definition. Rather, it establishes general guidelines which must be 
_ applied'to all varieties of uses, some of which clearly are residential, 
some of which clearly are not residential, and some of which are not 
so clear. Moreover, it will be noted that the term is defined not so 
‘much i in terms of what: is included as in terms of what is excluded. 
Specifically, it excludes sites which are devoted to recreational and 
related uses, as distinguished from conventional residential use. 

“Tt seems clear from the record that the site in question was never 
devoted to any of the uses which ‘are expressly proscribed by the reg- 
ulation, and itis dificult to find a sound basis for the Bureau’s conclu- 
sion that the appellant’s occupancy of the mining claim on October 
23, 1962, should be construed “as casual or intermittent.” Rather, I 
think, the facts of the case require a finding either that the site was a 
principal, place of residence for the appellant on. that. date or simply 
that-it had ceased.to be.a place of residence for her before that’ date, 
for there is no evidence that the property was ever used for “casual 
or intermittent, residential use” within the meaning suggested a the 
regulation, supra. oe 

Supporting a conclusion chat ‘he mining ohne was a principal 
place of residence: for the’ appellant on October 23, 1962, are the ae 
uae factors: 

(1). Occupancy of. the. claim | by. the appellant for twenty years: or 
more prior to enactment of the statute, which.occupancy was inter- 
rupted only by the death .of the appellant’s husband .and a physical 
disability of the appellant which made it i for ae to live 
alone on the claim; des 

- (2)--The nature of the sca eyrements built upon the claim, sexy “their | 
suitability for permanent, residential occupancy ;. i ) 


s“The language used intends to specify that the applicant must’ be one who uses his” 
elaim as one. of his principal places. of .residence. . Casual or intermittent .use, such as: for | 


a hunting cabin or for weekend occupany, are not intended to be covered and the Secre- _ . 


tary shall ‘require applicants to submit proof of ‘residence as a part: of determining whether . 
the applicant is qualified.” S. Rep. No. 1984, 87th Cong., 2d Sess. 5-6 (1962}.. 
. “Phe conference committee notes that the amendment it proposes does not require the 
mining. claim to be the principal: place of, residence of an. applicant, It requires, rather, 

‘that it be a principal place of residence. ‘This is intended to avoid. proviéms in cases. in. 
which weather and topography make ‘the site; though suitable for continuous occupancy 
for several months each year, impossible for the remainder of the time.: It also eliminates, 

on the other hand, the: occasional week-ender who cannot, in good faith, be said to use the 
site as a principal place of residence. * .*.*)"” H.R. Rep. No. 2545, 87th Cong., 2d Sess. 
4 (1962). . 
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(3) The e storage of appellant’s personal property ane all patios _ - 


in which the site. was rented and the reservation of one room of the 
house for that purpose and her returning to live in the house on sev- 
eral occasions cure a the first rental. period, October en wee 
May 1961; - 
(4). The paucity of nies. that ae eacede of ene from ’ 
the mining claim the appellant. established a ‘permanent residence 
elsewhere to the exclusion of the 3 ses claim : as a peo place | of 2 
3 residence; 

(5) The apparent | of dhe appellant, prior to October 28, 
1962, to consider selling the claim; and 

(By. The alleged reoccupation OE the. premises by the ‘snpeliants m 
September or. October. 1962, which was the first time she and her 
present husband could have occtipied the claim, they having been mar- 
ried in July 1962 at which time the house was rented. ° ae : 

“Supporting a contrary finding are the following factors: 

(1) The appellant’s: departure from'the mining | claim i in 1960 and 
her subsequent, rental ofthe. property | to other parties; — 7 

(2) The change of appellant’s voting registration | in 1962 from 
Amador County to San J oaquin County. 

As we have already. noted, “a principal place. of eesidenco”™ is not 
necessarily “he principal place. of residence” of an applicant, and a. 
person may. have more than one: principal place of residence... Thus, 
the change in. voting registration from one county to another does en 
| necessarily a a finding that. the first county had ceased to be “ 

| wareand a careful ce of he facts to: determine whether such 

is the case: We come, then, to. the final and most. difficult question, 
whether the: appellant’s removal from the mining claim in 1960: pro- 
duced'a break in her period of Pecapanty: that oe her as ane 
| applicant, under the act. | 
It is clear, of course, ‘that the. ‘occupancy. of 2 a. mining ‘claim senicn 
~~ would qualify an applicant for the benefits of the act must be occupancy 
a by the claimant and not by another in his behalf, for, while the-act 


permits: the* ‘owner-occupant”. as: of October 23, 1962, to include Periods. a 


4A rental ad in the Amador: Progress. -News, “tone, ‘California, of Aut. 1%; 1961, gave 
the appellant’s address as Lee Vining, California. ae rental ad of. February. 8, 1962, gave 
. two telephone numbers, | apparently of friends, in Tone, California. _ The appellant’s voter. 
registration address on April 11,. 1962, ‘was 114. W. Flora. St, ‘Stockton, California. A 


- rental ad of March 7, 1963, gave her address as 1446 W. Mendocino Avenue, . Stockton, and 
_. her voter ‘registration of ‘April 29, 1968, showed the. same address... “The pattern of moving 
thus established, far. from negating the appellant’s. claim, tends to’ substantiate her asser-_ 


tion that the mining claim remained a principal place of residence,” for ‘there is no. 
evidence that any other -address. Shown was more than a temporary place of abode. 
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Of occupancy by is predecessors i in interest i in determining his qualifi- | 


cations, it does not permit him to‘have someone else live on ihc claim to 
establish his occupancy. See Mrs. B. F. Rorich, A-30399 (Novem: 
ber 16, 1965; / oseph W. Hinton et al., supra. It is not so clear, how- 
éver, what effect: is to be given'a break in the period of occupancy 
which otherwise satisfies the requirements of the act. : - 
~ The act does not, in specific terms, require that the ° “oocupant- owner” 
~ must have actually resided on the lain during the entire 7-year period — 
_. preceding J uly 93, 1962.. In explaining the definition of “a qualified — 
applicant” in an ‘eunlics version .of section 2 the Senate Committee on 
Interior and Tnsular Affairs stated + an ae | = 


. Section 2 defines a qualified applicant.- aoe He cae be: a. residential occupant- 
owner as of July 23, 1962. This does not mean in actual physical residence on © 
- that date but rather that the residence must have been habitable and, as is ex- | 

plained below, used dtiring the preceding 7 years in'a manner consistent with the 
purposes intended to be covered by the act.® | | : , 7 

The committee substituted the term “and which constitutes for him.a rtielpal 
place of residence” for. the term “seasonal or year-r ound” for the. purpose of- more 
clearly setting forth what is required to become a ‘qualified applicant... In some 
circumstances climatic conditions make year-round residence impr acticable. se 

rs i, eo ge % eo eo e 

~The applicant’s. use must be not only residential but also: he must be the 
oceupant-owner of improvements. The purposes of this act do not extend to 
renters or to squatters. In some cases there will be persons who located mining 
cldims. aud constructed the.residence thereunder. In other’ cases; the person 
will have purchased. or inherited the claim and: improvements. In afew ‘cases 
there may be other residents on a claim who can produce evidence that they 
A purchased either the improvements or the privilege of constructing i impr ovements. 
It is intended to cover this type of situation if ine other conditions surrounding . 
the claim aiso are appropriate for relief: 

~The applicant must be one whose residence stems from a ‘laweully filed and 
occupied mining claim or one whose occupancy has the color of law due toa claim 
of title.. On-the-ground. evidence or other proof should disclose. that. at, some time 

in the past a bona fide effort was made by the applicant or his. predecessor in 
interest to actually conduct the type of maine enterprises intended by the 
mining law of 1872. ‘Ss. ‘Rep. No. 1984, supra, 5-6. 7. 


It will be seen, then, that while the committee specifically recognined 93 


6 ‘The. version of section 2 referred io differed from the present language of He aee only. 


in the designation of July 23, 1962, rather than October 23, 1962, the date of enactment, : 
.. gs the critical date for. determining residential occupancy... 


6 The purpose of the act, as. stated by the committee His to’ give the Secretary of the 
Interior a full. kit of legal tools and the discretion, when the public interest will not be 
injured, to permit persons. who live on, mining claims for residential purposes, who were 
_in possession at least 7 years prior. to July 238, 1962, where: this is a principal home for 


them, and their claim has been invalidated or relinquished, to continue to reside in their =. 


home. The bill is a relief measure designed to aid those qualified people on whom. a hard-. 
ship would be visited were they. to be required to move from their long- “established homes.’ on 
S. Rep. No. 1984, supra, 2 3. ne 
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, the problems where natural factors might make. year- aad redidenos: ge 


on a mining claim impracticable and where the present claimant might 


7 not be the original locator of the claim or. the one who constructed the | | 
‘ improvements, no mention was made of the problem presented. here. | 
. ‘As we have already noted, Congress did not rigidly define the term. 


_ “a, principal. place of residence.” It would,.of course, have been im-_ 
possible to anticipate every degree of residericy that might be shown 


| _ to exist. Presumably, Congress. expected that with the guidelines set 
forth in the statute the Department. could and should determine | 


whether the uses of property made by a claimant. were consistent with 
his claim that the property was a. principal, place of residence for him. ne 

_ Without attempting to prescribe : what facts would require a finding ~ 
| that a claimant had ceased to occupy a mining claim once used as a 
_ principal place of residence and had begun to use it for other purposes, 
_ it seems wholly consistent with the purposes | of the statute to find that 
. 8 temporary disruption in the period of occupancy, caused by illness 
or some equally cogent reason. which, for practical purposes, forces 
the claimant to live. elsewhere for a time, does not necessarily dis- 
qualify that claimant from..the. benefits of. the act. Moreover, the 
fact that. during such absence the claimant may. have rented the. prop- 
erty to another does not, in itself, require a finding that the claimant 


had ceased to use it as a prineipal place. of residence. 


-Itis‘a common practice for the owner of a house, who for o one. reason. 
or another temporarily moves to another locality, to rent his house 
during his absence without any - intention: of abandoning it as his 

principal or permanent. place of residence. Such rental is generally 

occasioned by sheer economic necessity rather than by. a desire on the 


part of the owner to convert the house from his personal residence to _ 


commercial rental property. On the other hand, such an owner may 
-mnove from his house and rent.it with no enti of returning to 
live in it, in which case the house will clearly have ceased to be a place 


of exidenes for him. In still other cases, the owner’s intent may be. 


exceedingly difficult to. determine. This is not to say, however, that — 


- intent alone to return to the claim can be substituted for occupancy - 
on the critical date of October 23, 1962.. The act specifies that on that = 


date the claimant must be the “residential occupatit-owner.’ ‘While, 


. as we noted earlier, the Senate Committee indicated that physic al” 
presence was in some circumstances not required on that date, the i 
language of the act seems to negate the acceptability of occupancy at 


s the 1 time by someone other than the claimant. Thus, there may be no 
_ absolute standards as to what constitutes a principal place of residence 
for a person ¢ as of the critical date, but the facts of each case must be 
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scrutinized to determine whether the purposes, as swell as the specifi : 
requirements, of the statute have been satisfied. é 

‘Some of the factors that are of relevance in ‘making the determina- 7 
tion are length of occupancy by' the claimant anid his predecessors in 


2 interest, i.é., whether there has been, at best, occupancy for the bare | 


minimum period required or: whether the claimant made the mining — 
claim his home for many years before the required period; suitability 
‘of the improvements constructed. for permanent year-round residence ; 
reasons for absence from the mining: claim. residence ‘during the re- 
quired | period of occupancy, 7.é., voluntary or involuntary; and 
‘evidence tending either’ to show that the claimant intended, during the 
period of absence, to resume ‘résidence on the mining claim when. it 

became possible or to show that he took up residence elsewhere during 
the 7-year period’ with ‘no intent to return wy the cining claim again 
ona regular residential basis: “ 

In this case, the appellant: indicates hat she" aiid her’ présent hus- 
oa resumed residence on the mining ¢laim in September 1962. 
‘While the Bureau’s investigation disclosed evidence that in March 1963 
the appellant’ was living i in Stockton, California, there is no evidence 
in the record that she was not residing on the mining claim on October 
93, 1962, or that she did not intend at that time to continue to use the 
élaim as a principal place of ‘residence, and there j is Ro peudente ‘as to 
where she was then residing if not on the claim. a a 

Viewing the evidence as a whole under the criteria set forth ave, 
‘Tam unable to conclude that-on October 23, 1962, the mining claim 
in question was not a principal place of désideticés for the appellant. , 
Nor do I believe that the appellant’s break in her occupancy of the 
claim, in the circumstances ‘described, destroyed ‘her necessary posses- 

‘slon- of the claim for the period required. Rather, I think, a reason- 
able appraisal: of the evidence warrants a finding that the gs ceonc 
is a-“qualified applicant” within the; weaning of the act. | 

Therefore, pursuant to. the authority delegated to ‘the Solicitor by 
the. Secretary of the Interior (210 DM 2.24 (4) (a); 24 F. R. 1348), 


the decision appealed from is’ ‘reversed, and the case is remanded to 


the Bureau of Land Management for further’ acon consistent with 

| this decision. oe ey gs Ty pak ee, ts One an * 
oes - Bowaio Waneams, 

_ Deputy Solicitor. — 
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ee and Remedies: ‘Termination for ‘Default—Contracts: Perform- 
ance or Default: Excusable _Delays—Contracts:_ Construction and 
Operation: Contracting Officer _ cation ct gt teh de, 
Where, under a. standard form of construction. eontiaey the eonizaccos S. y right 
to proceed. with the. ‘performance: thereof. is terminated for unsatisfactory 
| progr ess and where it appears: that the principal causes of the delay were the 
~~ gets of the representative of the contracting officer, who willfully. and arbi 
tr "arily interfer ed with an‘assumed: control of the work ‘under the contract; 
~ such causes are. excusable. and -the. eontract will. ‘be deemed: to. have been 
- terminated for the convenience of the Government. eee ae , 


BOARD OF CONTRACT APPEALS. ig oe Mies Syct Bs 


“This goueal arises out of two earlier decisions of: this Roatd a ag 7 
ing the same parties and the same- issue, i.e., the question of the pro- 

_ priety of the action by the Government in. terminating the above- - 
_ described contract: for default. -In its first decision dated April .8,— 
1960, the Board held that the contract had’ been properly terminated — 


for default. By imadvertence-a copy of that decision..was not sent, to 
| appellant or its counsel in the ustial course... This‘was brought to light ss 
_ after inquiry by appellant concerning the status of the case... Recon- — 


sideration of the. decision was then sours by aEDeneee and a Te- 
hearing was granted by theBoard. . 

‘The Board’s decision: of June 18, 1968, on: Ce cated 
its decision of April 8,:1960, and Pomiended the appeal to the contract- — 
ing officer for appropriate action. Thereafter, on August 11,1964, the 
contracting officer prepared. and issued. supplemental: findings of fact | 

and. a decision, denying again the appellant’s claims‘of excusable cause 
for delay and holding thatthe contracting officer in his decision. of 
November: 15, 1958, had “acted: with propriety and. prudence, and in 
the best. ee of the Government, in terminating the. Richey Con- 
struction — Company’ s ‘Tight. to. proceed under: their SOnUER CE N 0. 
—14-20-0600-4215.” - te 

The principal reason for the Board’s isesont to viata its aeecion of 
heal 8, 1960, was the disclosure of information, not previously avail- 
able to the Board or to the appellant, to the effect that the contracting 
7 officer’s representative and Supervisory Highway. Engineer (herein- 

after referred to as the Supervisory. Engineer) for the contract, had 


LIBCA-187 (April 8; 1960), 67 LD. 118, 60-1 BCA par. 2554 and IBCA-187 (June 18, 
1963), TO LD. 222, 1963 BCA par. 8788 (Reconsideration). 4s . By Le, A? 
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received. favors or gratuities from the orthwest Enginéering Com- 
pany. This firm was performing a contract with the Bureau of In- 
_ dian Affairs, for the construction of a section of road at the end of the 
section being constructed by appellant, and was awarded the successor 
contract for completion of the portion of appellant’s work that was. 
‘unfinished at the time of the termination. 


The Board held that the Supervisory Engineer’ S testimony at yee 


first hearing was seriously discredited by reason of the circumstances. 


_ . Hence; it was concluded that the previous decision in which the Board. 


had relied heavily upon the credibility of the Supervisory Engineer 


could not stand. Because the lack of credibility alone was considered _ - 


sufficient cause to vacate the Board’s decision of April 8, 1960, the 
Board did not. review, in its decision of June 18, 1963, the renisinder 
_-of the significant new evidence received at the re- -hearing. We shall 
now proceed to do so. 

_ At the re-hearing in November 1962, the testimony of Mr. John T. - 
- Roberts,.a former Goverment inspector for the Bureau on this con- 


tract, showed that: the Supervisory: Engimeer had exercised an exces-- 


sive degree of control and’ direction over the operations of the 
appellant with respect to placing of dirt, watering and rolling the — 

embankment for the road... Contradicting the testimony of the Su- . 

-. pervisory Engineer at the first hearing,;:Mr. Roberts testified at the - 
_ re-hearing that while the contractor’s equipment was not all-in good — 


“ condition - it’ was adequate to permit the appellant to perform the — 


construction work: under ‘the contract. The Supervisory Engineer 
had testified at the first hearing that the reason he had restricted the 


_appellant’s operations to less than a length of roadway that would | _ 


: permit efficient and economical operation of ‘ppellant’s eaeipmeny, | 
was the poor condition of such equipment. - . 

. The question of whether Richey had sufficient ability and asqunte : 
quia aicnt to perform the contract gives rise to the following corollary 
- proposition : In order to award the-contract to Richey, the Government: 


necessarily determined that Richey was the lowest responsive and __ 


responsible bidder. Hence, prior to award, the Government should 


have had a great deal of information as to Richey’ g PE mene aoe ae 


ability to perform the contract. | 
Moreover, Mr.: Roberts corroborated the testimony of appellant’s 

other eee to the effect that the Supervisory Engineer had 

ordered excessive watering of the dirt in embankment during the early 


stages of the work. One of the partners of appellant testified le 7 


2 Mr, Roberts aia not testify at the first hearing. His dpliy reports were eeeeiged: in 
evidence, but, according to the Supervisory Engineer, the data contained in those reports. 

_ were furnished to Roberts by the Supervisory Engineer and hence, in. the main did not 

- reflect Roberts’ eadepentent observations. : ae 
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Eh: ‘Super visory “Engineer had. directed. the application of Witer in | 


unnecessarily. large. amounts. The excessive. quantities of. water, -_ 


| according to appellant, created mud. about 10 inches in depth and - 
slippery. conditions elsewhere. This hampered the operation. of 
trucks and other rubber-tir ed equipment. hauling dirt and water, so: 
that tractors were sometimes necessary. to push the loaded trucks 
through the mud.. Some portion of the excess water Decal 
came from leaky valves on appellant’s water trucks. . | 
In connection with appellant’s claims that it is entitled to an 
extension of time because of newly discovered evidence of overruns, 
Mr. Roberts also testified concerning the amount of alleged overrun 
of excavation and borrow material used in constructing the grade 
between Station 3135+00 to Station 3395+00. It was Mr. Roberts’ 


recollection. that the quantities of earth used were about 100 per cent - 
_ In excess. of the contract estimates. He was unable, however, to state — 


the quantities used in terms of cubic yards and did not have any data 
to support his. testimony. It appears from the contract that the total 


ea estimated quantity of excavation was 124, 619 cubic yards and borrow 


was estimated at 49,469 cubic yards. | The contract. does not pr ovide 
estimated . _quantities separately for the area described above. As - 
of November 13, 1958, the total. actual quantities were. respectively - 7 
i 0,604 cubic yards: ad: 49 890. cubic yards” (excluding 15, 118 cubic : 
yards of “unauthorized” excavation or borrow. and 19 950 ¢ ‘Comau- 
thorized” embankment). The relatively. small overrun of borrow — 
3 mater ial is. not sufficient, by itself, to justify an extension of time. __ 
Even when the “unauthorized” quantities are added, the total — 


a actual quantity of earth material, 155,562 cubic yards, falls short of 


the total contract estimate of 174,088 eibie yards. Except for some — 
rough grading, the embankment was practically completed by Richey _ 
at the time of termination, according to Mr. Roberts. We conclude | 


that appellant is not entitled to the extension of time it has claimed -_ 


because of overruns. 


Mr. Roberts testified father that. on many oceasions he heard the 


Supervisory Engineer. make statements in substance that he was 
going to “break” the contractor, that he couldn’t get along with him. 
Mr. Henry Rudder, Jr., was a grade. Aieoman | in. the-contractor’s 


employ at the time of contract performance, and worked for North-. - 


west after the termination of the Richey contract. He had been. 
employed by the Department of the Interior for 21 years previously. 
He testified that. there was a significant difference between the lenient: 
attitude of the Supervisory Engineer toward Northwest concerning 


'. the requirements of its contract for completion of the Richey job and 


. the strict supervision and limitations that had been cleat eo the 
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Richey firm. This comparison. was made as to the excessive iatatiog 
directed by the Supervisory Engineer as well as his control over other 
operations on the Richey job and the absence of any direction or con- 
~ trol by the Supervisory Engineer over the operations of Northwest: 
The differences were illustrated by the’ relatively dry fills constructed - 
by Northwest, the unlimited independence of action accorded to North- | 
west with respect to the length of span of roadway that could be 


worked upon and the limitation of about 300 feet permitted to Richey. ~ 


In directing the operations of watering and placing dirt, the Supervi- — 
| sory Engineer took over the super vision of that work from Mr. Rudder. 
The limitations of space imposed ‘on’ Richey by the Supervisory 
Engineer were unusual and had never before been imposed by him with 
respect to any other job: In Mr: Rudder’s opinion, such restrictions 
had the effect of curtailing thé pr ogress of the work by about 60 per- 
cent, due principally to the fact that almost throughout the job a sub- 
stantial amount of Richey’ S equipment. was forced to remain idle for 
lack of sufficient room in which'to operate® 
Mr. Rudder testified further that although. the Siitiervisory’ wet 
neer had expressed an opinion that Richey did not have sufficient 
experience and equipment to do the job, it was his (Rudder’ s) opinion — 
that this appraisal was incorrect ; that Richey would have been able 
to finish the job if given a “reasonable chance” and that Richey’s 
| watering equipment “was a as good 4 as a number of other contractors that 
have finished jobs there.” 
Mr. Hugh Richey, one ‘of the owners of nic Richey Canseco 
_ Company, testified at the re-hearing with respect to the personal ani- 
mosity- displayed by the Supervisory Engineer and his assumption of 
control near the start of the job. On the first day of grading opera- 
tions Mr. Rudder pointed out to Mr. ‘Richey a Government stake 
marked “cut 1 foot” at the edge of the road. This stake was in a‘fill 
area and was obviously in error, When: the Supervisory Engineer 
was called over to look at the stake he said in’ substance that the'stake 
indicated a cut and that the material would haye to be excavated in 
accordance with the instructions on the stake. Mr. Richey replied in. - 


Ba effect that if ordered to take out the material he would do-so but that’ — 
he would not put it back. Mr. Richey conceded that he had spoken 


 inan abrupt manner and perhaps offended the Supervisory Engineer. 
~ It developed that the stake was in error and. that the Government 
should have removed it earlier but had neglected to do so. This inci- 


dent, according to Mr. Richey, marked, the beginning of a period of 


strained relations that lasted throughout the performance of: the | 
contract. | 


—: SOF, Lincoln Construction Company, . IBCA-428-5- 64 (November 26, 1965), ce. LD. 
| 492, 65-2 BCA pak (5284. 
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NSS a day. after the stake episode | Mr. Richey found the- bound es 


| sory Engineer ‘directing traffic on the job, motioning the various | 
pieces of equipment such as water trucks, earth material, rollers and * 


blades, to come and go. Mr. Richey said he protested to the Supervi- a: 


sory Engineer that the equipment was too congested for the space and 
eee it was creating watery mud 10 inches deep, causing trucks. and 
“pulls” loaded with dirt to bog down so that they required pushing by 


| tractors to get out. Thereafter, similar conditions prevailed for some _ 


time with respect to. limitations ce space although the excessive water- 
ing apparently did not extend beyond the first 2 months, | because = 
: adequate water was ‘supplied by rain during the latter part of the — 


~ job. The Supervisory Kingineer’s testimony at. the first hearing indi- : 


cated that water usage during May and June 1958, was 62 gallons and — 
_ 49 gallons, respectively, per cubic yard of fill, ‘whereas the standard i is | 
- 30 gallons per cubic yard. 7 

| “Mr. Richey testified that te contitiied to make ae protests 
concerning the manner in which the Supervisory Engineer ' was inter- 


fering with and: controlling the operations, and ‘limiting the space - oS 


an within which Richey could operate.t In a letter dated J uly 22, 1958 7 


Fe (Exhibit 46), Mr. Richey, called the situation to the attention of the - 
., contracting officer and requested an extension of 45 days, which ie | 


not granted. 


Mr. Richey admitted that on one occasion he attempted to | give the a. 


Supervisory Engineer a “gratuity. for his overtime work, at ihe, sug: 


_. gestion of a representative. of the bonding company. This was done 
in an effort to discover whether the Supervisory Engineer? S. arbitrary -_ 
‘and hostile attitude was due to Richey’s failure up to that time to ~ 


_ suggest. a donation. ° The Supervisory ee, refused to accept | 

_ the proffered gratuity. . | ae 
| While it is no more to ‘be eendoned: than was the acceptance ie 
| eratuities from Northwest by the Supervisory Engineer, Mr. Richey’ S 
— rejected offer could have 1io effect on performance of the contract. On 
the other hand, numerous decisions of the courts have held that the — 
conduct of Govetningnt representatives, because of their extensive 


| powers and authority, must be above suspicion and free from bias and - 
- arbitrary or. capricious acts.” This is true of conflicts of interest even 


where there is NO direct connection between. the perhaps innocent ac- 


_ 4 Peter Kiewit Song Co., Inc. v. United States, 138 Ct. Cl. 668, 674 (1957) : “* * *. Hieie 
is in every Government contract as in ali contraets, an implied obligation on. the part of 
the. ‘Government not: to willfully or negligently interfere with the contractor in veae ae ae 
formance of his contract.” 
8 ELg., United States v. Bianeht & Co., 373 U.S. 709, 713 (1963) : Ripley v. United - 
oon 228 Us. 695, 702 (1912); Kihiberg v.. United: States, 97 U.S. pes (1878). 
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gt. ceptance of a gratuity and the administration of the contract in ques- 
— tion.® - Moreover, the testimony of Mr. Richey is supported by Mr. 


- Roberts, the former Government inspector on the job (employed by a 
7 different Government agency at the time of the re- hearing) ,- and by 
_- Mr, Rudder, who was no > longer employed by Richey aiter ter mination 
of the contract. “ | 
‘The Supervisory fin pines” testified at the. re- Chesney concerning 
the gratuities accepted by him at the hands of Northwest Engineering 
Company and as to the offer of a gratuity by Mr. Richey. He did not, 
however, deny any of the charges made by Mr. Richey, Mr. Roberts 
and Mr. ‘Rudder j in their testimony with respect to his statements that 
he was going to “break” the contractor, or his arbitrary actions In _ 
taking over the direction and control of the work and hampering the | 
progress of the performance of the contract. No further evidence was 
introduced by the Government at the re-hearing. 7 
Despite the Government’s. finding that the contract. work was. 6 only 
53: percent. complete when 90 percent of the contract time had expired, 
the last. monthly report, for October 1958 (Exhibit 206) shows the 


BS estimated. completion: date to be January 21, 1959. The major items 
_ of work not completed were those having a comparatively high dollar . 

: value, such as Gravel Base and Asphalt MC-1, 2, 3. The estimated _ 

value of the Gravel Base was $44,099. 50, of eich $9, 635.14 had been ae 


completed. The estimated value of the Asphalt item was $62,400, 


none of which had been completed. - Hence, these two items represent ae 


| nearly $100, 000 of the total estimated value of $174, 087.62 of uncom- 

_ pleted work on November 1, 1958. It is apparent that the percentage 

of completion (53 percent) and the remaining time estimated to be 
| required for complete performance (2 months, 21 days) are incon- — 


sistent because of the use of dollar values in computing the percentage _ 
_. for. items that require disproportionately short times for completion. 4 


_ oe the estimated time required -for completion, 82 days, can be relied — 
‘upon as being reasonable, then its percentage of the 210 days time 
allowed by the contract oul be about 38.5: percent. The contract 
work should then be about 61 ‘percent. complete rather than 53 percent. 
‘The required completion date was November 21, 1958, hence, accord-_ 
ing to the report for October 1958, the cneee er was estimated to be 


3 2 months behind schedule on November 1 


The biased attitude of the Supervisory gingers’ as expressed in 
his: repeated assertions that he was going to “break the contractor,” 
must be given great weight by the Board in. arriving at. 1ts decision. 


The Board i is convinced that this attitude resulted + in the Supervisory 


Engineer’ S interference with the performance of the work, his insist- 


“48 See authorities cited in Richey Construction. Company, IBCA-187 (June 18, 1963), | 


ee 70 LD. 222, 1963 BCA par. 3783 (Reconsideration). 
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~ ence upon. excessive use of water in the early stages of performance, sateege 


his unique. limitation on length of. working span (all with concom- — 
—itant substantial delays: and. mnereased costs), culminating in the finan- 


ial distress which did in fact “break” the contractor. "The resulting 


delays, in our opinion, were the principal causes’ of the contractor’s * 
eventual failure to meet its financial obligations, including Wages, 
insurance. premiums, etc., that forms the basis for the termination of _ 
the contractor’s right to proceed. The ‘notice of termination was 
issued prior to the date required for completion of the contract because — 


Tt was: apparent to the contracting officer that the contractor could not 
complete the contract unless jt received sufficient’ financial assistance: -— 


After extensive. consideration and deep concern for the respective © 
rights of the parties and with due regard for the Supplemental Find- ~ 
‘ings of the contracting officer, dated August 11, 1964, the Board con- 
cludes that the actions of the Supervisory Engineer in controlling and © 
directing. the contractor’s operations over the contractor’s protests, and 
slowing aoa substantially the progress of the work, overstepped the 
line between. necessary and proper contract administration and arbi-— 
trary interference, amounting to at least a partial assumption of re- 
sponsibility for contract performance.” 

The clause of the contract entitled Termination for Default:Dé am- 
ages for Delay—Time Extensions provides in paragraph (ce). as. 
follows: 7 ae | | 
~. €@) The right of the Contactor to. neoueed shail not be ieeminated. as pro- 
vided in paragraph (a). hereof, nor the Contractor charged with liquidated or 
actual damages,.as provided in paragraph (b) hereof because of any delays in 
the, completion.of the work due to unforeseeable causes beyond the control and 

without the fault or ne gligence of the Contractor, including, but not restricted to, 
acts. of God, or of the public enemy, acts of the Government, in net, ve sover- 
eign or contractual capacity * * *, (Italics supplied. y a 

The Board finds that the Supervisory Engineer as the contracting ; 
officer’ s representative for administration of the contract, | 

(1) improperly interfered with and assumed. divection and control 
over the. es of the. contract with: ‘Richey: Constuuctien 
Company, | 2 % 

(2) that such actions were the acts of the Government. and weré the | 
‘cause of appre mately 2b two months’ ele in: the ene of the : 
contract, | a | aie 7 
(8). that such icing: was dus to hin concascabieh causes. beyond ie: 
| control and without the fault or negligence of the contractor, — : 
_ (4) that the contractor was not. in: default. Os Performance o on No- 
~ vember 15, 1958, | _ - 
(5) that the right of the contractor to proceed with the more under 


aie TOP, Date Construction Company y. United. States, ct. cL. No. 184-57: (December. i, 
1964), . . 
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the contract was prematurely and ee terminated By the Gov: 


7 ; ernment in its notice to the contractor dated November 15, 1958. 


Conclusion 


‘The appa is eae The contract 1s sensdbeed: to have been 
ayalaicd for the convenience of the Government. In the absence of 
a clause providing that the contract may be terminated for the con- 
venience of the Government, settlement of the contractor’s claims 
should be in the nature of.an equitable adjustment. The appeal file 
_ is- remanded to the contracting officer for appropriate action, including 
- an accounting-and settlement in accordance herewith and the Payment 
of amounts retained, such AS liquidated damages. -, ? 7 


“Tuomas M. Dorstox, Deputy Chairman, 


t 
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Draw F. Rarzman, C sete . | Waaraa FR McGraw, u ember. 


| — HAROLD N. ‘ALDRICH 
A-30469 | Decided: February 2 28, 1966 
Alaska: Homnestends . 


When land within a homestead settlement claim is ongeeih ig the initia- 

~~ tion of the claim’ reserved. ‘by a classification ‘order issued pursuant to the 
Recreation and Public Purposes Act, and'the claim is then relinquished, and 
on the same day'a new settlement claim on the land is filed, the new claim 

can: initiate no ‘rights Sincé the reservation of the land ‘pursuant to- the 
classification makes it unavailable for further appropriation. 


Rules of Practice: Appeals:. Dismissal—Rules of Practice : Appeals: Standing . 
to Appeal | | 

“When an appeal ‘to’ the’ Director is aiemiaced por ‘failure no file a timely 

‘statement of réasons, and that decision is not ‘appealed, the party has ne 

. standing: to: ‘revivify - ‘subsequently in an: appeal’ on another matter to 

the: Secretary. the. substantive issue: involved. in the. other case. and: the. 

decisions below are final. | 


Alaska: Homesteads—Homesteads s (Ondinary) Second Entry—Homestends 
(Ordinary) : Settlements . ae we ee 


A ‘homestead settler. who files a “relinquishment of his location notice. of 
~settlement.can make: a. ‘second. entry only if he is nee. ‘to do so under 
the statute regulating second entries... 


:8 Foster Wheeler: Corporation, : IBCA-61 (January 26, 1960), 67. LD. 22, 60~ 1 BCA par. 
2481, Of. Cannon Construction Co., Ine. v. United: States, 162 Ct, Cl. .94 (1963) 5 won 
Gen. ‘Dec. aerpece! Cepeuary De” ees >; 15 poe Gen. Dec. 439. 


yer 3 
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| ‘Alaska; Homestsads-“Momesteads (Ordinary) Second: (Entry —Homesteads 
(Ordinary) : Settlements 


| A homestead settler who relinquishes his first. ieesuion: notice of settlement | 
| and is otherwise eligible to make a second entry can establish no rights 
under his second settlement until he files his relinquishment if he has 
| maintained his rights under his first settlement up to the moment of 
ae elinquishment. 7 


APPEAL FROM, THE BUREAU OF LAND MANAGEMENT : | 


“Haxold N. Aldrich has appealed. to the Secretary. of the Interior 
from a decision of the Office of Appeals and Hearings, Bureau of 


.. Land Management, dated’ March 25, 1965, which affirmed a decision 


of the Anchorage, Alaska, land office, dated: January 27, 1965, reject- 
ing his homestead application, Anchorage 059754, because the lands 
applied for* had been. segregated from all forms of appropriation 


-prior-to the filing of ‘his: homestead PPE and were Maerer ore —_ 


~~ not-available for acquisition at that time.. 

- The records show that on May 18, 1959, Aldrich filed a , notice: of 
, location: of settlement or occupancy ee on 160. acres of unsurveyed — 
_lands,? pursuant to the.act of April 29, 1950; 64 Stat. 94, 48 U.S.C. - 
§§ 371-871c, 461a (1958). In'the location notice, identified as Anchor- 
— age 048918, Aldrich stated that his settlement. or occupancy began. 

May 15, 1959. On April 16, 1963, he filed a!request for leave of ab- — 
 sence-for one year, covering the fourth year of his settlement claim, | 

‘Le, May 15, 1962, to May 14, 1963. The request was denied ye a a : 
cision of. the Anchorage land office dated July 29,1963. : | 

Subsequently, Aldrich filed a relinquishment: of his: seiblanent fon 
on August 18, 1968, and; on the same day, filed a new: notice of location 
of settlement. or occupancy claim describing the same lands that were - 
included in his previous location notice and stating that his occupancy 
began’ May 15, °1959. The: new location: notice: is. “identified as 
Anchorage 0597 BA: Bs ee 

- Pursuant to: a aeateeh: of: the: land office, runeecee on Nove: 14, | 
1963, filed a corrected notice of location describing.the lands invélved 
by metes and bounds as they were still. ‘ahsurveyed. at that. time: 

Ina notice received by him on April 29, 1964, Aldrich was informed . 
that the plat of survey covering the lands 4 in his location had been of- 
ficially filed on-March 2, 1964, that: he should adjust his claim to the 





; 1 The lands are the: NKNDY, NEUNW% ‘sec. 8 and the: eNWUNWH sec. 9, Tr. it N., 
R. 2 W., S.M., Alaska: = 

. 2The location notice deseribed the ee by egal. subdivisions. although they were 
unsurveyed at that time. 

3The notice described the land claimed. aneoerestle as the “NEY, NW, NY, Nin, ; 
sect. 8 NW14, NW14 sect. 9." On November: 4, 19638, ‘Aldrich filed-a “corrected descrip- 
tion” ‘describing the land as SNEYNWHNANEY; ‘sect, = BWANA: sect. ‘o. ‘Total . 
160 acres section 8 and Oot . a 
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survey and that to Sintec! his suetrenes right to enter the lands he : 
should file an application: ‘for a homestead entry within 3 months of — 
that-date. — 

When Aldrich failed to dies the ane the Ta office did — 
- it for him and notified him of its ‘action on July 1, 1964, as required 
by the pertinent regulation, 48 CFR 9211.0-8 (b).. | 
On September 2, 1964, the land office again SEE Aldrich of 


the desirability of making entry and sent fi an application to enter. 


_ By letter of September 93, 1964, the land office informed Aldrich 
that since his notice of location, filed November 4, 1963, had not been 
filed within 90 days from May. 15, 1959, the date he set out In it as the 


date of settlement, or occupancy | se the Tarids, no credit could be given ..— 


for residence and cule vation prior to November 4, 1963, as provided | 
in 43 CFR 2211.9-1(c) (4). The letter also informed him that a review 
of the status records revealed that on August. 12, 1963, the lands in- 


a volved were reserved by Amendment No. 1 to Classification Order No. 
160, issued pursuant to the Recreation and Public Purposes Act, 44_ 


Stat, 741 (1926), as amended, 43 U.S.C..869: (1964), and were thus | 
_ segregated-from all forms of enone ton therefore, the lands. were 
not-available for settlement pursuant’ to-a claim with priority after 


ae August 12, 1963. For this reason, the letter concluded, his notice of 


location was found to-be unacceptable for pooreaon and had been 
removed from the records. | - 

Aldrich, apparently, made no response to this letter but on “Decetn- 
ber. 28, 1964, he filed application. for homestead entry on the same 
~ Jands described in his previous location notices. This application was _ 
rejected by the land office decision of January 27, 1965, from which 
Aldrich has. appealed to the Director and’ now to the Secretary. The 
application. was rej jected for the same- reason as was his second notice 2 
of location.. a a | 
- The appellant has filed a. oe stataiient of reasolis, in wick Re 
discusses the whole history of his settlement and life in Alaska and 
' the hardships and inequities that he-has assertedly endured.? As far — 
as the homestead aspects of this case are concerned, the. appellant’s 
_ discussion of the history of his settlement and life in ‘Alaska: although — 
3 informative, i is almost. completely irrelevant to the matter at issue. 

The only relevant matter that.the appellant-discusses is a repetition-of 
his statement made below that he did not: have the money to eae ) 


4As part of it he celates: his attempts to.acquire a trade manufacturing. ste: sigeleine 
the other land, against. which the- Government brought a successful contest. Aldrich’s 
appeals was dismissed by the. Office of Appeals and Hearings, Bureau of Land Management, 
September 24, 1964, for failure by the appellant to file a statement of reasons in. support 
of: his notice of appeal filed April 27, 1964, the time for filing the statement having ex- 
pired (43 CFR 1842.5-1). The appeal to the Office of Appeals and Hearings have been 
' correctly dismissed on the.grounds stated and no appeal ever having timely been made from 
that dismissal, the decisions below are final as to the trade and manufacturing site. 
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| the ienitined plowing and planting of 20 acres of hie aan beats | 


claim jumpers destroyed his lodge (on other land), wiping out his sav- 
ings, and that he discussed this matter with land office personnel in 


- 1963; that they suggested he relinquish the claim and refile, both of — 


ohn he did on August 18, 1968, or, as it happened, one day after the » 
lands were classified for recreational purposes. 

While this appeal arises from the rejection of Aldrich’s application 
for a homestead entry, it is not clear whether Aldrich regarded his — 


. application as an-attempt to convert his settlement claim into an entry. 
or as a new and independent. action. If it is the latter, then itcame 


long after the land had been withdrawn from entry by. the Classifica- 
- tion Order of August 12, 1963, and was properly rejected. J oseph.. AL 


Pittman, A-30347 (J anuary 25, 1965). If, however, itis the former, — 


= then: our*conclusion remains ae same, but for somewhat different: 
‘reasons. The issue then to be decided would be whether the lands — 

sought by the appellant were available for settlement on the date he 7 

7 filed his second notice of location on August 13, 1963. 

— Regulation 43 CFR 1825. 1( a): provides: 7 


Upon. the filing in the’ proper: ‘land. office of the relinquishment of a homestead - ; _ 
claim, the land, if otherwise available, will. at: once become subject to further 


application. or other appropriation. in. accordance. with. the applicable public land 
laws. A provision to this effect. is. contained in section 1 of the act of er i : 
1880 (21 Stat. 140; 43 U.S.C. 202). (Italics added. ) 


The relinquishment by the appellant. of his fir st notice of location | 


ce of settlement or occupancy claim, Anchorage 048913, became effective — 





immediately upon the date his relinquishment was. filed, namely Au- 
gust 13, 1968. Frederick J ae v. Vernon Mt. M burn, 87 I. D. 136 
(1960). 

The Guccue then, i is ether: the eiasibeation notice cut off any — 
— interest.that Aldrich mi ie ht. have in the. land covered by his notice. 
The.decisions below held that his rights under his first notice continued — 


wp to the moment he filed his. relinquishment and that his rights under ~ 


the second notice arose at the moment he- filed it. The slaahedaon | 
‘notice, they held, having been filed before the relinquishment, became 


- effective immediately. on. its filing and segregated the land from ae 
later claims. ~ 
- These decisions assumed, and violthye so as 1s , disciissed more fully 
below, that a classification notice can-be filed for land which at the time 
of filing is subject to prior rights that the classification notice cannot — 
. affect, but that it will begin. to. ee ‘upon the termination of the — 
--prior Tights. | - 
> Does, however, ‘Aldrich. have any mone in his claim Ee pr oaatsa 
the filing of the classification: notice? The most obvious of such pos- — 


%;, sible rights are, of ae those which his first acts of settlement and 
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notice of settlement established: These if Wied by the requisite 
residence and. cultivation would have kept the classification notice at 
bay. 
~ When ‘Alarigh filed a relinquishment of his frst settlement; fia Te- 
“moved that as a possible protection to his rights. Having given up 
whatever rights’ he had ‘gained by his first notice’ he could no longer 
rely upon Ib, to exclude others from establishing cues claims to 
the land. ace a: | 

~ Thus, whatever tights he asserts thereafter, either’ on the basis: ‘of. 
his. Second. notice of ‘settlement or of his later application for home-. 


stead entry, if these be different, must exist independently of his rights 


under his first notice. Since ‘Aldrich: claims that he has rights i in the 
land predating the classification notice, we must examine his right to 
make a second settlement or hoinestead entry, and, if he may, ‘deter- 
mine the date on which he could, first establish any new rights i mn the 

land.  e 

~The regulation’ in effet now ‘and when 1 Midtieh filed hig first tie 
plainly states that if an applicant for a homestead eritry has filed a 
location notice of settlement ‘and failed to perfect title he must, in 
connection with another application to make homestead entry, demén- 
strate his eligibility for a second entry under the act of September 5, 
1914, 38 Stat. 712, 43 U.S.C, 189 (1964). 43 CFR 2211. ae for- 
merly 43 CFR, 1954 rev., 65. 12. a. oe 

A settler who attempts. to establish a cad ssiliaimant, must. en 
elig ible to make a second entry or he gains no rights by. his second settle- | 
ment. Heishellv. McDowell, 23 LD. 63 8 (1886) a . 

AS has been said; | : | | 

* * * one who, at the time. he performed an act of settlement relied. upon. to 
sustain his prior right of entry, was disqualified as an entryman by having an 
entry, not actually and wholly abandoned, then of record, was equally disqualified 
‘to make a valid settlement and ° gained nothing thereby as against the valid 
adverse right of another, asserted prior to the removal of such disqualification. 
 Short-v. Bowman, 35.L.D..70, 76: (1905)? + be Set ai Pee ti 

While in several eases the De aueeeent has’ decognlaad righits fovinded 
upon a-second settlement before the settler’s eligibility for a second 
entry was:established -(Heiskell v. McD owell;; supra; Hall v. Mitchell, © 
24 L.D. 584 (1897) ), these have been instances in which the fact’ that : 
the ‘claimant had abandoned his fitst entry’ was ‘unquestioned “or in 
“which it’ was evident that he was clearly entitled to have his entry of 
record canceled: or other disqualifications, merely technical, removed. 
Short v. Bowman, supra, 73; William H. Archer, 41 LD. 3836 eee - 
Arounév. Vance, 48 LD. oe 3 (1992). | 7 _ 


Soba fee wy 
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“Whether. or er an n abandoned fir st entry must. tbe canealed bin recor rd — 


: before. settlement for a-second claim can. be male, | the fact 3 is that. here 


Me Aldr ich has. never admitted that he abandoned his first claim or ‘indeed Be a 


‘ that it was-in. any way invalid. | He asserts. that. he maintained his - 
interest in the claim at all times and’ ‘only relinquished it because he 

~ had not been: able to cultivate the requisite 3 20 ¢ acres in the fourth entry 
year. | : | 

| “Accordingly, we ona. that, Aldmich. cold not. eee a. second 


: settlement: until he had. filed a relinquishment | of his first, notice of 7 


ae settlement. FE ‘urthermore, his second settlement, would. give him: an : 
- interest in the land only if he could show. to. the satisfaction of, the 
Seer etary (or his delegate), among other. things, that the prior entry | 
was lost, forfeited, or abandoned because of. matters beyond, his « con- 
trol. 43 CFR 2211.5-1 (a) through (d)., : 
Since his second claim could arise no sooner. than the relinguishment | 
: of his. first, , precisely the moment that the classification order i dnping ed 
| taneous with the classification notice. Yet the classification, notice 
was in existence prior to Aldrich’s attempted second filing and covered _ 
- the land subject only to Aldrich’s first settlement. Upon: the termina- 
tion of the first settlement, the classification order took effect. ¢o 
enstante ands SO. 10 long as it. exists, it takes: precedence « over any rights 
_ junior to it. | 
‘Here Aldrich attempts to tie his second setélement: to May 15, 1959, 
the date of his first. To do so is self: defeating. If that date is‘held 
— to be. controlling, it being more than 90 days before Aldrich filed his 
second notice of settlement on, Atigust, 13, 1963, he. would then lose. all 
credit for residence. (and cultivation): completed: before August 18, 
1963. - Act. of April 99, 1950, supra. Since the late filing of a’ notice 
of settlement does .not extend the 5-year period within which: a settler 
must demonstrate compliance with the requirements of the homestead 
law, Aldricly would have had left only:to May 18, 1964, to complete his 


obligations. ‘The recording act does not purport to extend the life of 


a homestead settlement claim-or ‘to waive the: regular obligations. 
_A settler who files late loses credit. for his ‘residence and cultivation | 
but is not excused from. doing the. requisite cultivation and. residence. 
That is, if he files in the third year after settlement, he can get no credit 
for the fageorid year’s cu Itivation, yet he cannot obtain a patent without 
having performed it. It would seem, therefore, that any settler who 
postpones the filing of his notice for a Considerable time may find that - 
_ he not only has lost credit for prior cultivation and residence but that. 


he has also made it impossible for him to satisfy the requirements of — 


_ the homestead law. So here Aldrich, having let the fourth entry year, 
ending on May 18, 1963, pane without filing a notice of settlement, 
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ea aot Secibly prove eal vation: in fie fourth year. Thus his 
second settlement, if otherwise valid, would properly be subjec ect to 


- cancellation for this reason alone. 


Furthermore, as we have: seen, Aldrich could not establish aly claim: 
to the land in conflict until he had relinquished his first entry. He 
would then have to settle on the land again and prove his eligibility ~ 
for a second entry. Even if his second settlement would be deemed 
to be simultaneous with his relinquishment, it could not’ take precedence | 
over the classification notice, indeed must yield to it. The classifica- 

— tion. notice overcomes the claim of the settler. Cf. Orin D. Pool, 44 - 
~~ LD. 187 (1915) ; Walter R. yn 52 L.D. 199 (1927) 5 Tames Gg, 
3 Forsling, 56 I.D. 281 (1938). eo | 
‘Therefore the land at issue was not open to settlement or entr vy 

after the filing of the relinquishment and Aldrich’s application for 

: homestead entry was properly rejected. — a | 
_ Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 94 FR. 1348), the 
decision of the Office of Appeals and Henle. Bureau of Land 
Management, is afiirmed. 7 

Enwesr F. Hom, 
Assistant Solteitor. 


6In the Pool case, land in section:2, a school section, which was in a national forest on 
the date of the New Mexico enabling act was later restored to the public domain. After 
the date of the act and prior to restoration of the land, Pool made a settlement, followed 
by the allowance of his-application for a homestead entry. The Department -held that the 
inchoate claim of the-State prevented the initiation of a settlement or homestead claim 
initiated after ‘the date of the act and that the act, granting the ‘school sections to the 
State operated to reserve and withdraw section 2 upon its restoration to the public domain. 
It concluded that the rights of the State were paramount to those of the homesteader. 

In Freitag; it was held that one who relinquishes a homestead entry then covered ‘by an 
application for an oil and gas prospecting. permit which was thus:subject to the entry in 
certain aspects and then applies for a second entry for the same land has. merely the status 
of a homestead applicant for land covered by a prior permit application notwithstanding 
that the relinquishment and the second entry application were filed simultaneously. In 
other words, the pending prospecting permit application inserted itself between the first 
and second homestead claims despite the theoretical absence of a time gap between them. 

In Forsling, it was held that'a relinquishment becomes effective immediately ‘on filing, 
restores the land to the reservoir of vacant, ene ppneprates public land without further 
action, . 

“But as a result of its reversion io the public: errr the Jand immediately becomes sub- 
ject to and affected by such. relevant lawful burdens, claims, or rights arising. during the life 
of the entry as the life of the entry may have prevented from attaching and a change in . 
its status thus occurring may operate to restrict, render contingent. or wholly bar-the Tight 
sought in an application made subsequently to the filling of a relinquishment or even | 
pimultancously: therewith.’ ae ee 286. ) . ; ; 
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Cil” and “Gas. Leases: Assignments or Transfers—Oil and Gas. Leases: s 
- Royalties | 3 - ; 


_ Where the assignee is. 4. corporation, ‘the. requitements of the reg gulation, 430 oe 
* CER 3128, 6, pertaining to filing of an assignment. of. royalty interests in. an 
Os, - oil and gas lease. apply. only to. corporations and not to its. stockholders. 7 oy 


- APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Glanville Minerals Corporation has appealed to the Secretary, of the | 
Interior fr om a decision of the Office of Appeals and Hearings, Bureau _ 
of Land Management, dated April 22, 1965, which vacated in part and 
affirmed in part as. modified, a Billings, Montana, land office decision 


dated January 30, 1964. Glanville. Minerals Corporation i is the as- 


‘signee of production payment : interests i in oil and gas leases Great, Falls - 
052020(a), 052020(b), Montana 033650, “BLM (SD) 026262. and 
BLM (SD) 026266. The land office decision stated. that approval of 
the assignment of production payment interests filed for record pur- 
poses only was denied. because proper qualifications had not been 
_ shown and required those individuals who constitute the partnership 
' of Lehman Brothers, which is the 100 percent. owner of Glanville 
Minerals Corporation, to submit within 30 days separate statements 
setting forth their exact per centage of participation, age, citizenship, - 
addresses, interests and holdings. “The Office of Appeals, and Elear- 
ings held that, denying approval of the assignment, was improper 

since the relevant departmental regulation, 43 CFR 3128. 6, notes that,. 
 # * 4 In order that the holdings of the assignee may. be verified, all ‘assign- 
ments of. royalty ‘interests should be: filed for record: purposes within 90 days 
from the date of execution, but m0 formal approval ne be given. Oe: <a oe ._(Ttalies 
supplied. ) ; 

No appeal is taken from this aspect of the Bureau’s asaicion and — 
further consideration is not neces ey. in. view of our capcane. of 
_ this case, as indicated infra. 7 
The Bureau also held that iticeeeass are 43 CFR 192. 
42(f), now 48 CFR. 3123. 2(g), permits. the appellant corporation. 


thr ough. an authorized corporate officer, when filing an assignment of 


a production payment interest, to “reference” its qualification to prior : 
— filed qualification mater ial and to indicate whether any changes have. | 
occurred. since the previous qualification filing. The record shows  — 


that on October 25, 1963, Frank B. McShane, Vice President of Glan- - 


7 ville Minerals Cor poration, executed a. “Statement of Qualifications 
— and. Holdings of Assignee of Production. Payment Interest” which 


_ was filed in the Billings land office together with a “Conveyance of 
Pr oduction Payment” fr om the Texas Pacific cou Bue Ou Company 
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to the Glanville Minerals Corporation. ‘The Glanville Minerals Cor-_ 
- poration declared that the attached conveyance was filed for record 
purposes, pursuant, to departmental regulation 438 CFR 192. 145, now 
43 CFR 3128.6. It provided statements as to citizenship, interests | 
| held and. overriding royalties and also declared that | si 
3. The. undersigned nas previously qualified to hola interests in. inal issued 


under the Mineral Leasing Act of February 25, 1920 as amended and the Mineral 
Leasing Act for Acquired Lands of August 7, 1947, which qualifications are on 


a file under General sp File, B. L. M 066100. There have been no changes 7 


to ‘such qualifications. 


Checking the. contents of the smlieition file, ‘the land office foo 
ered that it. disclosed that Lehman Brothers, a general partnership, 
owns 100 percent of the : stock of Glanville Minerals Corporation, and 
that Robert Lehman is the only person to own a 10 percent or more 
interest in the partnership.’ ‘It was later also discovered that Robert . 


-_ Lehman’ S personal statement as to his qualifications, dated September 


25, 1963, was contained in the qualification file. ) 
| The Bureau held that the appellant was permitted under 43 CFR 
3123.2 ( a), supra, to show its qualifications by reference to its showing 
on the prior filing, but that it would have to file another statement as 
to the personal qualifications and holdings of Robert Lehman over his 
_ signature, because, although the corporate officer of Glanville Minerals 
| Corporation may act forthe corporation and state that there has been — 
no change in the prior { filed showing of qualifications of the corporation, 

such officer 7 may not state for Robert Lehman whether there has been 
~ any change in his prior filed showing of personal qualifications. 

The appellant appeals from this decision, not, it states, because 
Robert Lehman cannot qualify, but “to obtain rehef from the effect the 

, decision will have on the oil and gas industry as a whole * * *.” For 

this reason, the Humble Oil & Refining Company has filed an amicus 
- curiae brief. 7 

These briefs. singly or iointly ake the écnvantions, enter alia, that 
the assignment of production payment interests was filed for record 
purposes only, pursuant to 43 CFR 192.145, now 48 CFR 3128.6, as 
stated in the filing, that there is no provision in this regulation require — 
; ing any information to be furnished by a stockholder of a corporate _ 
assignee, the sole requirement dealing with statements by the “as- 
signee,” here the Glanville Minerals Corporation, that if the regulation 
is defective in this respect, it should be amended but appellant cannot be 


= : held not to have complied with a regulation which is unclear, that the 


1 Regulation 43 CFR 3123. 2(z) ‘requires, .in part, ‘that ‘“# * © A asantans statement © 
from each stockholder owning or controlling more than 10 percent of the stock of the © 
_ eorporation setting forth his citizenship and ‘holdings must. ‘also be furnished. * * * ” 
in connection with the filing of an oil.and gas lease offer by a corporation. The full reiulas 
ens is set forth, sa 


a: 7. ae GLANVILLE MINERALS CORP... . tinge 70). 
| eee Mareh 8, 1966 : | _ 


provisions of 43 CFR 192. 49,(£) , now 43 CFR 3123. 9 (2) : ai to fie | 
filing of oil and gas lease offers, do not apply to assignments of royal- 
ties or payments out of production and should not have been applied 
here, and that the appellant has fully. complied with the provisions as 

to its filing under 48 CFR 192.145, now 48 CFR 3128.6. | 
The appellant also inquires why the filing fee for its present appeal | 


should be $25 rather than $5, because, although five leases are involved. ee 


it is filing a single protest. As far as this last point is concerned, 43. 
CFR: 1844.2(b) requires that, “a filme fee of $5 must be paid for each | 


separate * * * lease, protest, or similar filing or interest on which the 


appellant i is seeking favorable action.” Although appellant. has filed — 
only one protest he seeks favorable action with respect to five leases and - 
so must pay a fee for each. | : — 
Appellant’s other contentions, however, a are e meritorious, 
_ Regulation 43 CFR 3128.6 provides | 


‘Royalty interests in oil and gas” leases constitute holdings « or eouteall ot: lands © 
and deposits within the meaning of section 27 of the act. . In order. that the 
holdings of the assignee may be verified, all assignments of royalty interests 
should be filed for record purposes within 90 days from the date of execution, 
but no formal approval will be given. Any such assignment will be deemed 
to be valid provided it is accompanied by a statement over the assignee’s signa- 
ture that he is a citizen of the United States and that his interests in oil and 
gas leases do not exceed the acreage limitation as provided in § 3120. 1-2 and by 
the statement. as to overriding . royalties required by. § 3125.4. . If any portion. 
of this statement is found to be false the. assignment shall be invalid. ? 


~ Appellant would appear to have met its terms since statements 
regarding citizenship, acreage limitations and overriding royalties 
have been provided. The regulation as it is. currently worded ‘does | 
not require any filing of statements by a stockholder. | 

‘Regulation 43 CFR 3123. 2(g), ee to the te of offers for 
- noncompetitive leases, provides — | i 


If the offeror is a corporation, the offer. mst be. accompanied by a ee: 


-. Showing (1) the State in which it is incorporated, (2) that it is authorized to 


hold oil and. gas leases and’ that the officer executing the lease is authorized to | 
act on behalf of the corporation in such matters, (3) the percentage of voting 
Stock and of all the stock owned by aliens or. those having addresses | outside of 


the United States, and (4) the names and addresses of the stockholders holding — 


more than 10 percent of the stock of the corporation. "Where the stock owned 
by aliens is over 10 percent, additional information may be required by the 


_ Bureau before the lease is issued or production is obtained. A separate state- 


ment from each stockholder owning or controlling more than 10 percent of the 
stock of the corporation setting forth his citizenship and holdings must: also be 


furnished. Where such material has previously been filed a reference by — 


. serial number to the record in which it has been filed, together yee a statement 
as to any amendments will be accepted, 


80 | DECISIONS OF THE DEPARTMENT OF THE INTERIOR [73 LD. 


This regulation cloes | specifically require separate staremients from 
stockholders owning more than 10 percent of the stock, although It 
is not absolutely oléar that it requires a requalification of stock- 
holders. when a corporation files a reference qualification.” But this 


question ‘need not be decided, for it is certainly not apparent’ from - 


the regulations that when one files an assignment of a production . 
“payment interest for record purposes under 43 CFR 3128. 6, 43 CFR | 
- 3128. 2(g) thereby is brought. into operation. Nowhere in ‘the: regu- 


_.. lations is this clearly expr eed. It may well be that this was meant. 


_. to be the case, but if so the regulations will have to be revised to os 
_ more explicit. C fj. UM. Finell et al., 67 I.D. 393 (1960). | a 
The appellant apparently did ‘initially believe that 43° CFR 
3193, 2 (2) pertained here since it did refer to its prior qualifications | 
being on record.. However, this should not affect the outcome of this 
case in view of the finding that the regulation does not clearly apply 


_ and in view of the fact that the appellant did, in connection with the — 


; present assignment, furnish the statements as to citizenship, interests | 
held and overriding royalties required by 43 CFR 3128.6. | 
Regulation. 43 CFR 3128.2(a)(1) may also be_ considered. It 


_ provides: 


- Except, for Sasi nenes of royalty interests all instruments of transfer of a. 
_ lease or of an interest therein, including assignments of working interests, 
operating agreements, and subleases, must be filed for approval within’ 90 days 
from the date of final execution and, except for record title assignments, must — 
_ contain all of the terms aud conditions agreed upon by the parties thereto, 
together with similar evidence and » statements as that required of an a 


. ander § 8123.2 2 


This section die ence the Suicveneals of 43 CFR : 3128. 2 to" 
ling of transfers of interests generally. However, it specifically | 
excepts assignments of royalty interests from being filed for approval — 


- within 90 days from the-date of execution and apparently also from 
meeting the requirements of 48 CFR 8123.2. This Panay. not be its ° 


intention but its wording is ambiguous.. 

The appellant has fulfilled all the ne of 43 CFR 3198. 6 
as they are stated therein in its filing and is not r equine ec to do — g 
more under that regulation. 

Thus, as poiated) out, supra, the issue is ‘not enehed and aes 18 
"specifically. reserved on whether or not an assignment filed for record: 


| _ purposes may be denied approval. 


Therefore, pursuant to the authority deléonted to the Solicitér by 


the Secretary of the Interior (210 DM 2.24 (4) ys, 5 2A PF. R. pe 


the decision SEESess from-is reversed. 
eee oe Hoar, | 7 , 
Assistant Solicitor. 


U.S. GOVERNMENT PRINTING OFFICE:1966 


ve GRAZING PRIVILEGES IN” CANYONLANDS NATIONAL ‘PARK sl” 


“GRAZING PRIVILEGES Iw CANYONLANDS NATIONAL PARK” 


a 7 National Park | Service ‘Areas ‘Land: ‘Use—Ait’ ‘of: September 12, 1964" 


The Act of. ‘September 12; 1964, establishing Canyonlands ‘National Park, gues : 


thorized the issuance of renewal grazing: privileges iu the-Park for a maxi: 
= mum of ten years pene the: termination dates of brivileges: it existence. on 
_.the date of enactment... | Soa, 2 er se ede Le De, oS aH 


£ Soran c OF THE Tyrerror. 


| Subject: GRAZING. PRIVILEGES. IN. CANYONLANDS NATIONAL. PARK,. 


“You: lave requested my advice as to the. scope of authority to al : 
grazing privileges. in Canyonlands National Park; as provided by. sec- 
tion 3 of Public Law 88-590, 88th Congress, ‘Second: Session, Septem: .. 
~ ber 12, 1964, 78 Stat. 934, 938. ‘That. provision . reads as follows: 


Where any Federal lands included ‘within: the Canyonlands National Park are 
legally occupied or utilized on the date of. appr oval: of this Act for grazing pur- 
poses, pursuant to: a lease, ‘permit, or license. for 2 fixed’ ‘term of years issued or 
authorized iby any. ‘department, establishment, or agency of the United States, 


anor ih. 
ae a ae 


the Secretary of the Interior shall permit: ‘the. persons. holding ‘such grazing pd 


privileges ‘to continue i in the exercise thereof during: the term of the lease, per mit, oS 
or license; and one ‘period of renewal: thereafter. eet ne ee 
As written this section would ¢ appear to ee ‘ie pcunting of 
grazing privileges in the park for one: period after the completion of + 
the term of privileges held on the date the statute was enacted... Since .. 
the words, “one period of renewal” are used’ a. question arises as to 
whether the renewal period may be longer than the period of the » 
privileges in existence on the enactment date. - The legislative history 
of this provision. indicates that the Congress understood that the ex-. 


isting privileges were the ordinary. ten-year grazing permits issued. _ 


bythe Bureau of Land. ‘Management. The Congress does not, appear - 


to have been aware that only annual licenses'were in:existence at:that 


time. ‘The Conference Committee Report, House, Report No.. 1881, ge 
88th Congress, Second Session, September 2, 1964, p. 8-9, stated: 


The third difference between, the. House: amendment. and. the. substitute recom- - “ 


mended. by. the. conference committee has to do with: ‘grazing permits, leases, and 
licenses within the. Canyonlands. National. Park... The. -House. chad. adopted: lan- » 
guage protecting. the holders. of fixed- term: grazing permits: during their: term but 


- forbidding any. renewal. thereof.. The conference: committee recommends a. modi- 


fication of this language to allow those who now hold such permits. to. renew 
them for one term. Since the basic law under which such permits are issued 
fixes their maximum: ‘term iat. 40 ‘years, this -will. mean. ‘continuation Of grazing | 
- within the park sae at Emosh: a0 years bene! ae oo oe oo the e present. , 

perme Sans rat eee ee See ee ae 
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lt. appears ate have. been. the. intent of, Congress 4 to insure.ten- -year : 
a grazing privileges rather than : a simple one-year extension, ‘and there- 


after: to preclude further grazing. Accordingly the“one. ‘period of the. - | 


renewal” language was intended to authorize the. Secretary, to grant 


| “such privileges for a-maximum. period. of ten-years.. 

It should be pointed out that: this interpretation does’ not prevent 

_ proper range management: in the Park during this period. The re- 
newal grazing. privileges must conform, as existing privileges. must, ov 

to the Grazing Regulations for the Public Lands. These regulations ; 

authorize reductions in permissible grazing where. necessitated. by _ 

range depletion, 43 CFR section 4115.2-1(e) (5), or where the avail- 

able grazing capacity ‘has ‘been diminished because of withdrawal, | 

7 aperOpH Aton: selection or. otherwise. 48: CFR. A115. 2-1(e) (6).: 

_. .Aecordingly it is my opinion that. section. 3 of the Canvoniencss 
‘National: Park Act authorizes the’ granting to- holders. of privileges 


existing at'the daté of enactinent, of extensions.of these privileges for -~ 


a maximum ‘of ten.years. ‘Thereafter authority, to eae grazing In 


the e Park has been. withdrawn. ee 
os 3 sa » Epwano Wane ane 
Peas 8 olicitor. 


7 UNITED. STATES v, ASBESTOS DEVELOPMENT CORPORATION 
- Aso47e "Decided. March 2h, 1966 


| Rules of Practice: : Heavingy—Notice—Mining Claims: Contests —Contests 
| and Protests: Generally _ oe Geel are. 
In. accor dance. with. the pertinenty yégulations notice of hearing i in a Government re 


fe contest. must be sent. to. the contestee . in time for him. to receive actual or. 
— constructive notice. at least 30 days in advance of. the scheduled date of the Bi 


“hearing, and, where such’ ‘timely notice is not given, the contestee will not = 


: be chargeable’ with failure. to: appear at the hearing and a decision. based. 
: upon: the hearing: from. which: che. was absent will. be: ‘set aside. ’ 2 


Rules of Practice: Generally—Notice 


“‘Gnter ‘the Depariment’s regulations governing ‘service . of aoe aes service 7 
py. fezister ed or. certified mail: may be proved. by ‘showing that. the document 
'\pequired to be: served’ could not be: délivered to the addressee’ at his. record © 
‘address ‘because ‘of- various reasons: “and, where ‘such. constructive service is 
relied upon; a’ document will-be considered to have been served at the time . 
“of the return ce the’ ae office * of the ‘undelivered registered ¢ or certified : 
* Tetter:! ? oe datums igen ~ Heat ; 


“APPEAL: FROM’ THE “RUREAU ¢ oF: LAND’ “MANAGEMENT” 


The AShesios Development. Corporation ‘has appealed to thé oe ea 
baa, of the Interior from a decision dated March 29, 1965, Wea | 


gay - = UNITED STATES 0D, ASBESTOS. DEVELOPMENT. CORP. Bae’ 
oe : March 24, 1966 | es, ok 7 ae 
fhe Offics of: ip peals and ‘Hearings, Buren of. Land £ Macnaiiennit 

_ affirmed a decision of a hearing examiner declaring null and void the: 
Blue Rock Mine and Blue Rock Mine Nos. 2 through 16 placer mining 


~~ claims i in Ts. 23 and 94 S.. ; Re 6 E.. and. holding invalid the Water-Hole 
mill site in sec. 2, T. 24'S, R. 6E, “M. D. Mer., California.” The mining 


claims were held null ind void for lack of a valid discovery on any of” 
the 16. claims, and. the mill. ‘site was held invalid for the reason that | 
there was no. evidence that. it was being: used. for. any. mining purpose. : 
. Contest complaints were filed against: the. mining: claims- and:the . 
mill site by the Bureau of Land Management on July 22, 1963. The: 


7 appellant thereafter filed an. answer to the complaints, denying allof . - 
the charges: contained therein. -A: notice. dated. October. 22, 1963, and: =e ues 
postmarked. the same day: in Sacramento, ‘California, directing. the. — 


parties to the contests to appear atia hearizig before: a. hearing examiner: 
in San Francisco, California, on December 6, 1963, was.sent by certified 


mail to. the ‘appellant. at its address of coord: in care of Maurice es -«. - 


Gomes, President, 1251 Ingraham Street, Los Angeles. 17, California... 
‘The envelope. containing the notice of. hearing’ was returned on No-. 


. vember 14, 1963, to. the Office ‘of Hearing Examiners in. Sacramento oe 


- marked. “Unclaimed. * On that. same date the hearing examiner sent 


a letter to the appellant at-the same address.as before, stating what: 


had happened and explaining that under. Departmental regulations... a 
_ the attempted service of notice constituted constructive notice to the- 


* appellant. : a, Copy of the notice OF ‘hearing. was, enclosed. with. aicae 


| | letter. 


On Novetuher 20, 1963, the “Office of Hearing ers read: oe . 


‘etter from Gomes ‘dated: November 18, 1963, in which receipt of the. 


_ letter-of November 14, 1963, was acknowledged. Gomes explained that | 


he had. been unable to receive the. undelivered. notice for the: reason ar 
- that he had. been recuperating for.a'little more than. three. weeks from - 


a heart ailment: and that upon-his return to his office -he. found the. 
certified mail slip but that when he. called. at. the: post. office: the 


a certified mail had been returned. - He stated that he did not-see. how:. | 
he would beable to prepare. for the heating by. December. 6,:1968,.and. _ 


_ requested additional time.to. prepare for the hearing.” The letter from -_ 
_ Gomes’ bears a, pencil, notation “Denied by ee 11-26-63 J LAW, os 


7 MB? 


. The record forther hed that’ on T Desembe 6, 1963, brie day: of ce _ 


| hearing in San. Francisco; the Office of Hearing Examinera.j in. Sacra- oak 
mento received a letter: dated December. 4,.1963, from. the. appellant’s 
; secretary: in which it. was stated.that Gomes was, to, see, the: doctor on. 


the 6th of December for a’ blood check and. count. . Enclosed: with. the = 


letter. was ‘a statement: of, ‘Dr, Raymond: Killeen: that. Gomes. had been o 


- under his professional. care and. that because, of his medical. problems : | 
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it. was ‘not advisable for him to ) make the trip to. San Francisco at that | 
time. , 

“The hearing was held: aS sieiuieac on December 6, 1968. pt. the | 
| outset, of the hearing the hearing examiner stated: | ene ee 
Get the record. show that Mr. Maurice Gomes is President of + Asbestos Develop- 

_ Tent. Corporation and-that on November 26, 1963, he requested a continuance of 
the hearing which was denied. by telephone and he was advised. that if any fur- . 
ther reasons existed for the postponement of the hearing he. was to notify the = 
Hearing. Examiner by: telephone : or telegram prior to the week of December De | 

» Let the record further show that there is DO aeATance oe or on behalf of ihe : 
Contestees * * *,. ‘Tr. 3-4. - 

Upon the basis of testimony need thepenttor® on behalf of the , 
Government the hearing examiner concluded that the. Government had. 
| made a prima facie case in support: of its charges which had not been 
_ refuted by any evidence from the mining claimant. ; 

“In affirming the hearing examiner’s decision the Office of Appeals 
and Hearings rejected the appellant’s contentions that it was:not given 
an adequate opportunity to prepare for and attend the hearing, that 
there was no constructive service of notice of the hearing, and that the. 

hearing examiner abused his discretion in failing to postpone the date 
of hearing after he was advised of the physical condition of Gomes. 
It held that the sending of the notice of hearing to the contestee at its 
address of record more than 30 days in advance of the hearing, and the 
return of thé unclaimed certified mail, constituted constructive service — 
and. satisfied the’ requiretnents of: the Department’s regulations, and © 
that the hearing examiner’s further communication and mailing of a 
copy of the notice of hearing in no way affected the validity of the con-— 
structive'service. ‘Tt’ also found that in the circimstances of this case 
the hearing éxaminer had not‘abused his discretion in proceeding with 
the hearing. It concluded that the testimony and evidence adduced 
at the hearing’ supported the findings of the hearing examiner with | 
respect to the validity of the mining claims and the mill site. eee 

‘In its appeal to the Secretary the appellant contends, inter alia, that 
under Departmental regulations a document will bé considered to have 
been'served.at the time of the return by the post office of « an ‘undelivered - 
registered or’ certified letter, that under post-office regulations and’ 
_ practice an‘ unclaimed certified letter is returned-at the end of 15° days, | 
that the attempted delivery in this case could not have been made prior — 
to October 23; 1963, that the letter would not have’been returned from _ 


2 Los Angéles antit Nevanber ts 1963, and could not. have been received. | 


back in Sacramento before Nevémber 7, 1963: In these'circumstances, 
itis argued, the appellant had, at the maximum less than the 30 days. ag 


notice of thé heating provided : for by regulation." | 
‘The appellant's ‘contention has merit. © The Department's regula 


_ tions governitig hebring procedures provide in part that: 


| 82] a _ UNITED STATES. Vs. ASBESTOS DEVELOPMENT: CORP. -85- 
a | ‘March 24, 1966 _ 


(2) Ome ‘Service by’ registered or ‘certified mail. may : Be: ‘proved by: a “poste 
office return receipt dea i! that the document was delivered at the person's: 
person at his record. address because he had siaved therefrom. without leaving a. 
forwarding address or because delivery was s refused at t that. address. or because 4 
no such address exists. oe ees | 

(38) oe document. will’ ‘be considered: to hiive ‘peen served’ at the time of. per- 
‘sonal service, of delivery’ of. a registered | or certified letter, or of. the return by 
the post. office of an. undelivered Reeeter ed or ; certified . letter. = hag 
ae ae oie | ee pies Eee ee St fs Sy al ck ee ed 


| In other words, gion comatnacti vers service baked upon Aes retutn oo | 
of a certified letter as undelivered is to ‘be relied upon, the date of such 


service at the very. earliest 2 is the last’ day in which the document to - | 
be served is in the possession of the delivering post office and-in which ~ 
actual delivery to the addressee could be made. - : ae 

The regulations further provide that ina. Government contest : 


“The examiner shall fix a place: and date for the hearing and notify all parties 
and the Bureau at least 30 days in advance of. the date set, unless the. parties 


at 


and the Bureau request or consent to an earlier date * * * 43 CFR 1852.3-2. 


This last: regulation can only be interpreted as meaning ‘that a notice 
of hearing must be sent. in time for all of the parties to receive the 
notice at least. 30 days in advance of the hearing, ; for a different in- 
terpretation would. permit. the possibility that notice “would not. be 
received by a party until after the scheduled date.of the: hearing. 
Thus, in the present case, it was necessary that the appellant be served - 
~ with notice, actual or constructive, at least 30 days before December 

6, 1963, or no later than November 6, 1963. 

As moa earlier, notice of the hearing.v was sent to the appellant by 
certified mail-on. October 92, 1963,-in sufficient time to allow service on 
the appellant more than 30 days ‘before the scheduled hearing in the 
normal course of mail delivery.. It is not clear on what date delivery 
of the notice to the appellant was first attempted, but the face of the 
envelope bears a. postmark of November 1, 1963, at. Los Angeles, Cali- - 
fornia. The reverse side of the envelope ents a postmark of Novem- 
_ ber 18, 1963, at Foy. Station, Los Angeles. It is apparent, then, that 
the notice was not returned by the post office as undelivered ‘prior to 


- _that date and that constructive service, as prescribed by the regulation, 


was obtained no earlier. Since less than:30 days then remained before 
the scheduled date of the hearing, the requirement of 30 days’ advance — 


notice to the. appellant was not satisfied.” The fact that the appellant - 


| subsequently received. actual notice. ‘of: the’ hearing cannot. cure the 
defect, for it was entitled to at least 30 days" notice.” : in these circum , 


a a We need not 1 now ‘determine whether the “time of : * * yeturn’” is the date ¢ on ae hieh 
the’ letter ‘is’ received” at the office -which. mailed it or whether’ subeersecenh: a applies 
in situations. other Lae tose set gut. in. (2). : : . - 
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oe stances the. contested, should be afforded. another opportunity £0 | par- 7 


| ‘ticipate } in the contest hearing. and to submit its case on the merits. 
“In view ofthe foregoing conclusion it-is: unnecessary to sean | 
“other contentions of the appellant that it did not. receive constructive 
‘notice of the hearing and-that the hearing | examiner abused his dis- 
 -eretion in refusing to postpone the hearing at. the appellant’s request, | 
‘Therefore, pursuant to the. authority. delegated to the Solicitor by 
a the Secretary of the Interior (210-DM 2.24 (4) (a); 24 FR. 1348), 


the decision appealed from is set aside, and the case is remanded to ee 


oe the Bureau of Land Management — appropriate: action. 
me dee ann: Tae /Enwest F. ee 
_ Assis tant 8 olicitor. 


"APPEAL oF MERRITT- CHAPMAN & scorT CORPORATION - 


“TBOA-365 7 7 = _ Desided: Aprilé, 1966 


Contracts: ‘Constr uction and Operation: Payments—Labor: Wage Rates— 
Contracts ; Disputes and Remedies: Equitable Adjustments : | 


Under a contract escalation clause providing for partial reimbursement to the 
contractor in the event of increases in wage rates, exclusive of subsistence 
“payments, where new schedules .of compensation paid by the contractor are 
based upon union. agreements providing: for successively higher. increments 
~ . of pay'dependent upon the increasing: degree of remoteness of the work site 
'-. from the union office, and discontinuing previous arrangements for payments | 
of sums designated as subsistence, the new compensation schedules are © 
deemed to contain a measure of subsistence payments, but are determined 
also to require an equitable adjustment: for amounts that are eligible for 
reimbursement under the: escalation. PEOvesous of the contract. 


| BOARD OF CONTRACT APPEALS — 


- This 3 is cm asenaatien of an appeal from the J anuary 9, 1963 
“Bindings of Fact and Decision by the Contracting Officer” iseuell by 
-B..P. Bellport, then Acting Assistant Commissioner, Bureau of Rec- 


damation in Denver, Colorado” This appeal arose from a disagree-- 
ment of the contracting: officer. and Merritt-Chapman & Scott Cor- 


"poration, the contractor, as to the legal interpretation: and effect to be 

given to.one of the clauses in the contract under which the contractor 
- undertook construction of Glen Canyon Dam on the Colorado River. | 
| This contract was for approximately $108 million. as 


- This matter before the Board is, in most respects, very | similar to the 7 
dispute which. eventuated in our determination of J: anuary 4,1961,in  — 


- IBCA-240, 68 LD. 1, 61-2 BCA. par. 3193. (modified by the Board on | 

November 9, 1961, 68 I.D. 363, 61-2 BCA par. 8194). As the parties = 
- were and are thoroughly. familiar with the Board’s resolution of the — 
| ae dispute’ as well as the entire record upon which this resolution. | 


36) . “APPEAL oF MBRRITT-CHAPMAN oe ‘scorT ‘CORP. fee 
= ; Apri. &, 1966. | : . 


on was: spased: we may y diapeise with repetition ae some aot the factual ae: : | 


: ground Sot forth i in the prior’ ‘published. decisions. It should be noted ae 


. that the record j in. TBCA~240. was s incorporated. by reference i in. ‘the . 
present record. oe 7 

“The Board noe who. abducted is oral pee in hie reek | 
7 and: passed. upon the admissibility of evidence. and. heard the state-_ 


ments and arguments of counsel, in normal course would have prepared 8 


~ the Board’s: decision. However, he died before this could be done. a 
- Because of the similarity « of the case.to IBCA-240, and tothe excellent 
briefs submitted by counsel -for both the appellant and for the Gov-— 


ernment, some of the difficulty attending the untimely passing of the 


hearing officer hasbeen overcome. «| - 
Stripped of embellishment, the i issue i dis Board i isa ielatively | 


= “simple one. | We are. called. upon ‘to. determine whether or not. the om 
conversion toa zone system of wage rates for certain classes of special Pere 
craftsmen from a plan under whicli- subsistence had been paid: resulted 


“in the wage raises that ‘were incorporated i in. the new zone system being 2 


eligible | for escalation. If we find. that the change was in fact. only 5 


a substitution of terminology as to a part of the wage increases, we 


> are called. upon. to ‘determine just what. part, ie any, of the moneys - 
paid by the contractor as wages ‘under the new ZONE wage rates. 1s: 


‘fact true wages and thus subject: to escalation: ‘Concomitantly, we 


_  maust find and determine whatif any part is, in fact, not \ wages and thus | 


barred from escalation under the terms ofthe contract. | | 

. The problem we have. posed’ springs: from Parageipl 19 of ths | 
contract. Although we have discussed this key paragraph at some | 
length in our prior decision, we set it forth again In a order to provide 
a background for the discussion to follow.” a ; 


Adjustment’. for changes. in, cost. “All monthly. estimates re Sayments as: 


: . provided for: in Clause No, q of the General. Provisions, made for work performed ae: 
“during the’ ‘first full: weekly pay period after May 31,1959, and thereafter, will. 


_ be subjected to adjustment to compensate for change either nets or oe 
ward in the amount of wages-paid to laborers and mechanics. . | : 
~, The amounts: due under the contract.-will be adjusted by. the amount: ‘et eighty- 


five percent (85%) of the difference between. the total amount of wages actually: | 
paid to. laborers and mechanics, employed under the contract or any construction a 
“subcontract, and’ the total. amount: of. wages. that would have’ been paid if com- 


“puted: at hourly base- rates determined as. follows: For any. classification of — 
“laborer or mechanic, the rate. per hour. to be used as a base for determination L 


of the adjustment: will. be. determined. from. the following sources in - the. order | 


given: (1) from the rate per hour stated in, Paragraph 16: Rie the rate. cannot . 


be so established, then (2). from. the. highest rate per hour. ton the classification aS | 


‘as stated. in any agreements’ in effect in. the area and existing between labor 
‘union or groups and contractors - on the. date of. the contract; or (3): if: hourly 


rates cannot be established. from any of the above sources, then the averagé of 3 


; “the | hourly rate paid ‘for the’ first 6 months for. the. 2 labor. élassification for Work = 
under this contract will be the k basic hourly rate. Pp eee Hus ad ‘ 
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In eomnputing the adjustment: in ‘aompencation to be made. under this para- | 
: graph, illegal working | time of. laborers, and :mechanics; ‘payments: mh the. form - 


- : of bonuses, ‘incentive payments, or gratuities, subsistence. payments, and travel 
= ‘allowances’; “and all costs ‘Of compensation insurance and ’ other ‘direct: or ‘indirect 


charges, contributions, ‘OF “taxes; either. State. “or Federal; applying to: pe 
will not be considered. » (Italics added.) Pew Sei 
From. the: foregoing, it. may “be observed that the interpretation 
of the - contract and. the application of ‘such’ interpretation ‘are 
*“Immensely. important to the contractor. and to the Government. The 


_ “éffect of the decision‘is'to east the cost responsibility for 85. percent 


‘of the escalated “wages” upon one or the other. The record oes — 


ae | at the escalated amount may, be’ im the: neighborhood OF Eon 900: pe 


The Contracting Officer's Decision Z 


; “The Je anuary 9, 1963 decision. = the contracting officer ‘iadertoske 
. is dispose. of the. contractor’? s three claims for wage escalation sub- 
mitted to him’ on April 24, 1962, relating to painters, plumbers and. 
pipefitters, and sheetmetal workers, Also disposed of was a Novem- 
ber 14, 1962 claim for escalation on payments toironworkers. 
| The contracting officer’s decision was made in the light of the Comp- 
‘troller General’s decision of 1960 (89 Comp. Gen. 668) and the Board’s 
decision cited above. While the contracting officer. considered each 
claim in detail, we are of the belief that the same principles are appli- 
cable to the caime relating to all four of the cradts. The a 
are largely: a matter of computation. | 
_ Chief among the bases for the rejection of these “Game by the con- 
tracting officer 3 is his finding that ‘the prevailing practice relating . to 
these specialty. crafts was, for the members of. such craft unions to 
receive “subsistence,” i.e., extra. dollars. above the basic wage, when 
_ working on jobs at some distance from their home base (which could 
“be their permanent residence or their union office) no matter how long _ 
. the job might last.. His decision. described the practice and the tradi-. he 


tion in these- trades, and: concluded: that “the contractor could not 


- reasonably have expected that he would be relieved from the pay- 
ment of subsistence for the ‘specialty | crafts’ throughout the life of 
the contract.” Thus, the contracting officer believed that the con- — 
— tractor had actually built an amount into its: bid covering contract- 
-long subsistence for these crafts or the equivalent. . Tf the contracting ~ 
_ officer’s major premise is supported, it. follows that any treatment of | 
‘extra amounts masquerading - ‘as Wages subject ‘to “escalation. would 


7 amount to a windfall to the contractor. 


-_ If the contractor did not, in fact, include. ane increment: in its bid, 
| it, owas the contracting officer’ S position: that. it. should. have own 
| 1The potential in’ TBCA-240 was in “excess. of $3 miltion. “ithe larger. share of this 


- ‘amount related’ to wage escalation of the Five Basic Cratte. The eailericiany: a specialty 
erat, were responsible for a smaller share! ES an a 
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- enough to iar dea so ia now, if these sums are ao treated as Wages 


and not subject to esealation is s only reaping the results of its lack of | 
care and foresight. 


| The contracting. officer ado the contr actor's Station Nast : | 
- the Glen Canyon. job . was SO unsafe or “hazardous ‘that. these crafts 


- required. higher wages ‘for working on. the project and that these con- . 
ditions of the job rendered the contractor powerless to-avoid the pay-- 
ment of a ‘premium wage. ‘He concluded that: this contention lacked 

‘iherit, taking - into account accident statistics for this proj: ject as related 

to: comparable jobs and citing ‘the: fact. that the insurance premiums | 

paid by.the contractor: ‘were reduced during the course of the job based. 
pen the contractor’ S accident. experience § as. compared to that. of the | 


a. inaoting officer poe that the constr uetion. of ‘Glan, oo Dam : _ : 


was considerably less hazardous than similar construction operations . 
throughout the State and Nation. an me | in 
In answer to the contractor’s contention. at ‘Page; “Arizona, was 


such an ‘unpleasant and unattractive place to reside that premium — 


wages were needed as an inducement to workers to live there with their 
families, the contracting. officer stated his belief that since its removal - 


from “remote” status by the arbitrator for the State Joint Conference ae 


- Board.in January. 1959, Page has been-a desirable place to:live, with 
good: schools, churches, ‘stores, ‘and other. business ee Koike and : 

other advantages of a.small city.” oY 3 : 
“The. contracting. officer’ analyzed: i mn: joel the oe ae the’ wage 

agreements relating. to:each of the four’crafts involved and how the ~ 


ae zone-type wage. mechanism had. supplanted the. subsistence- plus-wage — . 
arrangement in ‘effect. at: the outset: of the contract... Av significant o_ 


element of the findings is the showing that while the overall craft wage 
rate had increased on a yearly average’ basis of approximately five: 
‘percent, the wage gain:of craft members working i in the: Glen: ens | 
zone amounted to an additional 26.8 percent increase. | a 
-In the case of the painters, it was-concluded ae the ere ae 
_ differential of $0.75 was subsistence and, therefore; not eligible under 
Paragraph 19: for escalation.: .In the case-of the plumbers and pipe-. — 
fitters, the same kind of analysis was. made as well as similar findings 
and conclusions. The plumbers’ $1.an:hour increase in the farthest. _ 
zone was characterized as subsistence and thus not eligible for escala=' 


tion. -A similar conclusion was reached for the claimed:escalation of -_ 


the wages paid to.sheetmetal workers: and the ironworkers with some 


differences in the analysis due to differences i in the, mechanics of their _ 


respective x wage e structures sand agreements. ot vty Ago fa iT SE AUR Aaa 
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| The Previous Decision i in IBOA-240° 
_ Although the prior ‘decision | in TBCA‘240 speaks for iivelf, its Is of 3 


a some significance here that j in ‘resolving: the problem of “remote pay”. | 


for the Five Basic Crafts, we concluded that the appellant had shown 
a legitimate increase in wages for these crafts. We held, however, 
in the case of the electricians, that the appellant: had not fully dis- 
, charged its burden to establish that the Inside Agreement with its con- 
centric wage zones ‘reflected bona fide wage increases in its entirety for 
the purpose of escalation under Paragraph 19. We concluded that 
at the time of the bidding “appellant could have had only scant hope 
that subsistence costs for the electrical workers could be eliminated ‘by 
the furnishing of houses, trailer sites and other facilities.”2° The 
~ Board was also impressed. oe the ease with which the electricians had 


3 - received their “wage” increase from $3.45 an hour to $4.90 an hour, 2 
an increase of more. than 4.9, percent. We determined that. only a - 
— part of the extra $1. 10. an hour i in the’ $4. 90 Zone D hourly rate. for : 


electricians was in fact’ wages ‘subject: to escalation. We concluded 


: : that. $0. 80 an hour should: i considered as the wage component, of the 


8 ineresse, and thus sub ect to escalation under the contract. 


Discussion 0 f the Evidence E 


We ate painstakingly: examined all of the eee in fica riuatter 
to see what, if any, distinction. can be made between these claims and. 
_ the claims disposed of in IBCA-240. Counsel for both the appellant _ 
and the Government made efforts to. “present more definitive evidenti- — 
ary data than. the. Board: had been -furnished in..the prior matter.: 
_ However, neither counsel has made any particular effort to square his: | 
present. contentions with the salient: points of our prior decision. nor. 


= $6: point: up the differences, if any, ‘between the matters with a view 


to causing the Board to reach:a. different. result or to. encourage us to 


apply different criteria in. our analysis of the zone wage rates of the 


painters, the plumbers and pipefitters, the sheetmetal workers or the 
ironworkers. Yet, it is clear that the genesis of the zone rates for 
all of the spesinliies we are considering here and the simultaneous. 
elimination of subsistence -as ‘a. recognizable item eee a ae 
gies to that of the electricians. : 

- We do not feel that it would be’ profitable to cndsiane to examine. 
in detail the semantics of the matter. The work “subsistence” means. 
. different. things to different people. To the working man and the 

housewife who are > paying: the rent and buying the groceries, a. dollar 

a In our March 45, 1962 mednsideradon of the modified decision’ of November 9, wiiteli. 
_ appears in 69 I.D. at page 11 ef seq, 1962. BCA par.-3321, we discussed this statement in. 


relation to the result we had reached | in that matter, and the eeeacn that this conclusion - 
was 3s inconsistent with: the result reached. eames ; 
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is eee a ‘dollar. “And it is ‘clear from this record that i in “thie: an 


| tion of Page from a rough construction camp. ‘to a community with. . | el 


many, if not. most of the amenities of other Arizona communities of 
comparable size, at. some point in time there was ‘at least a partial de- 
erease of the pure “subsistence” nature of the extra money paid to the 
various craftsmen, using that word i in the sense it was used in 1 the a 
labor agreements. ? | 
We have not viewed the ‘matter of the form. of the extra payments 


to the craft members. as of overriding significance, despite the unfor: 


-tunate use of the phrase““‘in the form of” ‘in Paragraph 19, which — 
-- almost seems to have invited the subterfuge the contractor 1S inferen-, 

tially accused of here. : 

- The evidence in the record on tig. appeal i is extremely ‘iiited a as sto | 


| | whether the contractor actually included in his original bid an incre- 


ment for the life of the contract, for subsistence or premium pay not 


subject. to escalation in his original bid. Statements as’ ‘to this i rae 


the contractor’s employees: are subject to infirmity as self- -serving, but. 


there is no better source of reliable data on this point. ‘We believe - 


that the record demonstrates that the contractor should have protected | 


itself to some extent in view of the general practice 0 or custom in ne o = 


= labor r -elations field. 


Ibis true, of course, that all of ihe formal craft: agreaments defined Pa 7 
subsistence as “away-from-home” - pay, and. sought to. protect, for ex- 
- ample, a sheetmetal worker who was doing some work on a school or 


business establishment that’ required a few weeks out of town — 


: (Phoenix) at the most, and. who, would incur greater out-of- pocket - 2 


expense for a ‘relatively short period. Glen Canyon. Dam created oa 
special situation, however, because it. was obviously to be a very long. 


job which called for the creation of a new community. The formal . 
craft agreements under which the dam was initiated were not written, 
with Glen Canyon in mind. ~The contractor might, have been able 


to anticipate t that at some time in the course of the work the subsistence 
payments, as such, would not be “away-from- home” pay, but actually 
converted into wages, and, thus, it could be relieved of them as a tech- | 
nical matter under the oxisting craft agreements. However, it seems 
| appropriate to conclude that he could have never aritartainad any re- 
alistic hope that the worker’s take-home dollars in this inhospitable’ 

“area, would be decreased to the Phoenix scale. Only if some kind of 

_ device were in being to analyze each worker’ s case individually as — 
to when his extra out-of- -pocket expense actually due to being away 
_ from home and family. ended could a cutoff of subsistence have been 
| truly effective.. However, if the extra $5 to $8 a day were paid for” 


— just-a few weeks. beyond the. period when. actual extra away-from- r 


home, out- of-pocket ie were > incurred, the individual family 3 m- . 
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- come needs would tes sO. o adjusted t to ihe: higher dollar i income level as 
= to make any downward movement, almost impossible to achieve. Of 
course, all of these matters are not treated on the basis of an individual 


worker and his ‘family nor is it practicable. to so consider them so. 


- The various types of craftsmen are treated and do their bargaining 
as classes. Thus, it can be that under the system. prevailing in Ari- 
Zona, which was hardly unique, some men within a class could be re- | 
celving without real justification dollars labeled “subsistence” for.an 
extended period ‘before provisions of the union agreement relieving 
the contractor of payment of dollars labeled “subsistence” to the class 
could be brought into play. If a contractor. were not successful in __ 
“ooing off remote” this could go on indefinitely—perhaps to the end 
of the job. . As has been discussed. in our former decision, the record — 


shows that this. contractor. went. to, considerable lengths to qualify i 


Page . as a. non-remote community. 


We are not impressed. by the contention that ihe Tasrial Re cee gee 4 


treatment of these extra. dollars had significance here. The Internal : 
Revenue. approach i is a. pragmatic . one. Ifa worker actually incurred 
special away-from- home expenses,. che could claim these for tax pur- 


_ poses, whether they were reimbursed by amounts labeled “subsistence” 


or ‘ ‘Wages. ” It was not established that adoption, of the zone-rate 
: system had a bearing on income taxation and the individual’s right to 
claim deductions successfully. It is possible that the workers wanted. 
that part of the wages labeled. “subsistence” relabeled wages and 
blended into. the wage cals. so that. all of the various deductions could 


be made on the whole amount. and, particularly, so that pay for the — 


extensive overtime work could be calculated on a higher hourly basis.. 
‘Despite our.conviction that. the contractor should have included an 
increment for subsistence or for a payment in lieu thereof which would 


have not been subj ect to escalation, the Board believes here, as it did 


in the case, of the electricians,. that the contracting, officer has gone 
| too, far i in excluding the “zone” increases from eligibility for escalation. — 
_. We are convinced that the contractor. intended and expected to “go 
_ off remote” whenever this could be accomplished. It expended large. 
sums with a view of succeeding in, such effort. Further, we believe. 
the contractor bid this contract with that expectation in mind. The 
renegotiation of the various agreements and, the creation of new zone. 
rates (which, it would seem, was not too difficult for all concerned. 
except the Five Basic Crafts) canceled any benefits the contractor 
might have:achieved otherwise by “going off remote.” The failure. 
of the contractor to have vigorously. contested. these changes in the 
specialty craft. agreements weakens the force of its claim for escala-. 
tion of the entire amount. .Our conviction. that no windfall i in favor. 
of the contractor should result provides, a.basis for. an apportionment 
of the “wage” increase e which } Is der ee from the zone system. 
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ane aving ‘concluded that. the: payments to these: siaittaimirt paséd: upon. 

the: zone rates should be treated herein as wages In some: “part at least, — 

we must also dispose of the contractor’s contention ‘that the particular 


circumstances of this job. made inescapable his payment of the full : | 


“amount of wages in excess of the Phoenix scale.: The evidence in this — 
area is in rather hopeless conflict... First, as to safety conditions, we 
believe that the record on this subject sustains the contracting officer’s - 
view that the Glen Canyon Dam, despite its magnitude and scope did 
not present unusual or especially severe working conditions for skilled 
employees in the lines of work involved here, ‘However, those cor 
ditions certainly weré not’ as attractive as those in other types of con- _ 


. struction: jobs such .as residences or small commercial buildings. ° 
All large dam construction i is hazardous in a sense, and an untrained 2. 


or inexperienced workman would be appalled by the apparent hazards 
of high -walls, deep tunnels, extreme heights and the swarming of all © 
kinds of workmen. But we are dealing here with classes of skilled 
and experienced men, for the most part. We cannot find that there 
has been sufficient prose that the skilled workmen in the trades in- 
volved in this appeal could. reasonably have expected premium wages 
-on the basis of the hazards. on the project. Accordingly, we muse 
find with the contracting officer, that such hazards oe a call for or 
require premium wages. - | . 


‘We find some merit in the contractor? S contention that the City ‘of em 


Page and its environs were of such natiire as to make the payment of 
: higher’ wages necessary to attract and keep. a full labor force. It is 
true that Page was’and is somewhat isolated, and that’: many of the 
facilities of larger, older communities were not available at Page when 
| the zone rates were instituted and may - never be. There are many in- 
conveniences inherent in living ina small, isolated. community espe- : 
cially after one has resided in a larger, more developed one. The 


data. supports to. some extent the thesis that Page i 1s a uniquely un- 7 | 


inviting community by ‘western or even Arizona. standards.’ The. 

Board does not regard the showing on’ that. point as overwhelming by. : 
any means. The, contractor has not succeeded in establishing that _ 

either the safety conditions at Glen Canyon or the environmental dis- 

crepancies of. Page were determinative’ In ‘stimulating the entire 
“wage” mcrease sought to be escalated under the contr act. We have, 

however, weighed these intangible aspects of the» matter j m arriving at 
the appor tionment set forth below. _ . 


3 Conclusion es aie 
It is the sonulnsion of the Board that. despite ane eaeiied! record: 


made 1 in this matter, our treatment. of it should substantially accord — 7 


* 8Itis interesting to note that the Bureau of Reclamation provides an adjustment: in the 
monthly quarters rental for Bureau personnel in.Page.known..as an. “adjusted isolation > 2 
‘deduction. haa ” 
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- with the résnlt. reached. | in IBOA-240. By this statement, -wedo not — 
mean to infer. that we cannot depart from. the method of. disposition 
of that prior case because of an attitude of rigidity or any concept of — 
stare decisis. While it is true that uniformity in administrative de-_ 

terminations is highly desirable, the achievement of equity and sub-: 


stantial justice to the claimant and the Government, oe the terms 


: | of the contract 1s of primary. importance. | : 
In our decision. in IBCA-240 relative to the electricians we deter- , 


a mined that there was an entitlement to escalation on $0.45 of the $1.10 — 


in dispute. ‘Thus, about 41 percent was found to be subject to escala- 
tion. Taking all. circumstances in this case and the entire appeal 


1, record, into account, the Board concludes that escalation under Para- - 
. graph 19 should be granted for 41 percent of the increases above the 


- ‘base or free zone rates for the crafts under consideration (painters, 
plumbers, sheetmetal workers and ironworkers).. To that extent a 


appeal i is sustained. 3 
One. matter. remains for consideration, although | the pn ie may 


- be- moot, and. that, is the motion of the: appellant to strike from the 


record portions of a certain deposition by one Lee E. Knack. Also, 


‘we can. dispose of the Government’s motion to admit into evidence a 


portions of the.same deposition which the hearing officer rejected as 
evidence and which were not read into the record. We believe that 


Sted reasonable latitude should be permitted in the taking of depositions _ 


: for the purpose of discovery and for perpetuating testimony and that | 


this device is a very useful tool for pre-trial preparation. ‘However, , 
- the. better practice. in the absence of a stipulation by counsel. is to 


: . utilize depositions as such in a hearing only upon a. showing that the 
A witness is reasonably unavailable and thus. cannot. be presented, or = 


for purposes of impeachment. More 1 inconvenience is not, in our view, 
a sufficient basis. for. incorporation. of a deposition 1 into a hearing rec- 
: ord j in lieu of live testimony. oe . 
-. In the instant matter, the appellant's able ae participated 3 in 


| the deposition, albeit. unwillingly, so in fact every. right of the appel-- | 


lant was. protected. - Full opportunity to cross-examine was afforded. < 
Also the appellant’s rights were. preserved to submit obj ections to the — 
testimony. and argument in support of such objections at the hearing. 


- Because of this participation and. consequent protection’ of its rights 


in this instance, we are not called upon to discuss the admissibility of 


the document had such participation, not occurred. Weare inclined 


to believe that necessity would have been the only basis for proper 

| admission i in such event, 

We have examined Mr.Knack’s dispodtion in aly. such parts as 
were permitted: by ‘the: hearing officer to be read into the record: “And: 

even. as.to such. included. parts, we believe they bear only on the. ques- 


| tion of what the contractor’might' better‘have known or done when = 
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7 it snesaea its bid: “andl that those, pata are “not tlevant to shat it 
did not know or. did not do. In some respects, Mr. Knack’s testimony | 
tended. to assume. the Board’s function. of determining. the issues in 


- this matter,-and has. been of negligible pa cae in our consideration eg 


| ‘ of the whole record. . oN 
oon motions 5 ares sooordingly, denied. 


| | Ss _ | Warrxase J. Cosmmixo, Alternate u ember, se | 
We CONCUR: = : : | | - 3 ae 
Duan F. Ruivaan, OC hueabinics ee ee ee 
we Troma M. Doasion,. Deputy Chairman. . a 
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; Contracts: ‘cénstinctio’ | aud Operation: Actions. of: + Parties Contracts: a : 


- Construction and: ‘Operation : Cons truction Against: Drafter 


Pee the. Government. contends ’ ‘that: ‘the ‘terms of. the ‘contract for’ a 
a digital dispatching | system ° require. a contractor. to furnish ‘not only | the 
7 computer. program essential for its. operation in calculating transmission. | 
system losses, but also additional computer programs that would be required — 

under varying conditions resulting from contemplated future changes: or 
a additions to the: system and where the contractual provisions relied upon by. 
"the Government are found to be ambiguous from several standpoints, the 
a ‘rule’ of contra proferentem will be followed and the ambiguous contract: 2 
7 ~~ provisions. will. -be: construed against the: ‘Government as the drafter. 


Contracts: Construction: and Operation: ‘Warranties—Contracts: : Construe- | 
_ tion’ and Operation: Construction Against, ‘Drafter’ | ; ; 


7 sites Governitiént’s betty of an implied warranty’ of fitness Sor a particular | 


| os : purpose: will, ‘not -be recognized. “where ‘the only: indications. of. notice to the. — 7 


oe contractor: of the: Particular. purpose for. which the oo ordered ‘under. 


3 are the ambiguona, provisions ees an ‘dnyitation for. bids which’ are ‘séaKonably | 


- ’ susceptible of. the. contrary | interpretation placed. upon | them. by. the. con-, see 


= .tractor,. particularly when. viewed: inthe: Jight‘ of: the: conduct, a the ee i 


a. both prior and subsequent: to the award of contract. ° 


"Contracts: Construction: and’ Operation: “Geierally Contracts: : “Construce 
- tion and. Operation: Actions. of Parties—Rules of Practice: Appeals: 
‘Burden’ OL Yn : ge nae 

of : “Where - in’ ‘eonstrutig’ a ‘contract: for” ay = @igital: dispatching” systént “the . 

~*! contractor's Ss interpretation excludes any, obligation. on. ‘its. part’, to ‘furnish a e, 


fre es a Tt athe am wot 
aby fa ee we? 


Vette 


single: set of B-constants for ‘calculating transmission, system. losses,: pat, Es 


oe “concedes that it is required to furnish as a part of the system an economic 
“a dispatch program including water optimization and transmission losses and” 
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that one set of B-constants ‘is essential for an accurate consideration of © 
a transmission losses, and hence it appears that one set. of B- constants must 
| “be furhished in ‘order. to complete the system, the contractor’s interpretation 
"of the contract requirement’ is ‘unreasonable, precluding ‘the’ doctrine © of 
: contra proferentem, notwithstanding: the contractor’ S: ‘unsupported assertion ; 


pe met a. trade; : practice and preceiients: substantiate ‘its: A DECED EC ere 
BOARD OF conrRact APPEALS. 


“The sonbnacier has timely gupesied the contracting eee S Findings 
of ‘Pact of April Ws: 1964,"and Supplemental Findings of Fact of 
July 2, 1964, by which it was “directed to furnish with the required 
_ equipment, oad at no additional cost, the computer program * nec- — 
essary for the calculation of the B- constants;? -which are required ‘for 
_ the use of the equipment.” .Neither party having requested a hearing, - 
the case will be decided on the basis of the appeal record. | 
‘The questions presented for decision are: (i) is the contractor re-_ 7 
quired to furnish a computer program for the calculation of B-con-- 
~ stants for use in determining. transmission. losses (both in the system 
as specified and after contemplated changes have been made therein) — 
by-reason of (a) the terms.® of the contract or (b) an ‘implied warranty 
of fitness for a particular, purposes, ‘iftnot so required, (ii) is the con- 
tractor, obligated to furnish one set. of B-constants * for use in deter-— 
rae transmission losses j in the system as ‘initially installed by reason 


7 Both parties. use" S the ‘singular rece plural ‘forma interchangeably, "Except. when. quot: 
ing or when referring toa ‘particular : Dassage | in’ | whieh the plural form SpDeaES, the term 
“nrogram’’: will be used ‘thr oughout ‘the opinion: 

- 2In its Memorandum of. Arguments of July. 28. 1964, the appellant pie ides: the follow- 
ing background, information : ie Peat ae dispatch computer, analog or, digital,-is for the 
purpose “of economically distributing the lead. between the available generators. . When it 
is désired to consider in this distribution the. losses in the transmission lines, a transmis- 
sion loss formula involving:. ‘B. constants’. is used ‘in any’ dispatching: computer, ‘analog‘or 
digital, as now furnished by | General Electric or other domestie suppliers.. The ‘B- 
constants’. are. a: ‘group,: or matrix; ‘of numbers;. peculiar to the ‘Specific: system. ‘As. a-gToup, 
. they are.one of the parameters: ‘inserted | in the economic dispatch. program. on.a digital 
computer,,* * *. They are not’ pectiliar to- digital dispatching systems. « Befoie the advent 
of digital, dispatching. systems, General. Hlectric had’ invested. in the development. of:-com- — 
puter programs to make the caleulations to determine, B- constants and had provided this 
service, when desired,:for a’ fee. *°* a9! The: Government appears to bein substantial 
agreement: with this statement but: ‘apparently: ‘contests the assumption ‘tha't in the present 


‘state.of _,the art. the. use’ of B- constants, As: the only method. available. for a cas oo 


transmission losses. -. ) 
8 The’ Government has characterized < ‘one of these terms as, an “express warranty. The 


_ provision: in. question, to which ‘the ‘contractor acceded, was set forth in Supplemental. 
” Notice. No. 2 to ithe invitation: and‘reads ‘as follows: “* * *. (1): The bidder warrants that 
the equipment offered in his bid. is in strict accordance with. the provisions of. this invita- 
. tion, notwithstanding any variance between descriptive material furnished and the pro- . 
visions of ‘this. invitation, and.the bidder further. warrants that he is ready, me. and. 
able to comply with all the requirements of this invitation.” — 

_. 4The contractor’s obligation to furnish one set of B- constants was- abt aan cowoned 
‘by. the contracting officer’s findings of fact. which directed the contractor. to.furnish the .. 
‘program. Both parties have repeatedly differentiated between a program for the caleula- 

tion of B-constants and one set. of B-constants, however, and the question is considered to 


“” be before us for decision by reasons. of the statements made in the findings of fact and. the © 


correspondence which precedent it, as well as the are omens guage by both the Government 
and’ the contractor on BaDpea Es ; 
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se (a). the ne of the contract or (b) an implied warranty of fitness : 
foraparticularpurpose. «| 
The contract, awarded under date of May 29, 1963, was on: ria 
Form’ 33 (October 1957 Edition) and incorporated i General Pro- 
visions of Standard Form 82 (September 1961 Edition) for Supply 
contracts, as well as special provisions, specifications. and, drawings: 
| for the particular procurement. For the lump. sum of $455,489, the: 
contractor was required to furnish twelve items as described therein, 
plein the following principal items : . - eg on | 
: Item No.. ee ae ee oe Articles. or erutées . 7 Be ae oe “Amount 
oe Furnishing, installing and making. operating checkoul of. one - 
(1): set of multiple-plant load. frequency control equipment. 
. (including digital...computer. and. peripheral. equipment, oe eae 
2 dispatcher’s console, dispatcher’s instrument board, auto-.. 
matic data logging equipment, and related telemetering 
“ equipment) | for the Montrose ‘Power. Operations Center, ; 
1. complete’ in accordance with. this invitation,: ‘including ghip- ; 
a a acae to- site of, installation at. Montrose, Colorado. **#*, 0%: 
| ‘for. the lump sum I a $378, 149: 
(The. fae price shall include the cost of the following which is: 
required for the equipment, under this. invitation for the Montrose. 
Power Operations. Center: programs. and. programming. aids as re- 
quired by Paragraph D-10; ‘programmer and operator: taining a8. TE~ 
guired by Paragraphs D-I1 and D-12, respectively ; and 1 year’s main- 
tenance and. maintainer training as. required by. Paragraph: D-18.) 
Complete installation and checkout ofthe equipment under Item 1 will 
be made within’390 calendar days after’ date of: receipt on notice. moe 
award of contract. eta: 7 Be ae ae Slap 
Liem.. No. ee baee - 7 Articles. or Services chase Os, 2 _, Amount 
a Furnishing, ‘supervising installation and. ‘making oper ating... 


* checkout of one (1). set of. joad frequency. coutrol and related. . oe 
“. telemetering equipment. for ‘Flaming Gorge. Powerplant, com- 


. | plete in. accordance with this invitation, Ancluding shipment en 
to site of installation near Dutch John, Utah * * *, — 


for the lump sum ae ree ale : eee ee Bia oa _ $17, 150, 
Be = ‘Furnishing, supervising: Anstallatien, ‘and. making operating | 


checkout of one (1) set of load frequency control and related eS ie 
_telemetering ‘equipment for. Glen. Canyon. Powerplant, coms... i" 

_ plete. in. accordance with. this: invitation, ane ee ioe ae Bhs aca 

- to site of installation near Page, Arizona * ee kn ee 

sie . ° for the alge sum 0 Oanerceenteennnneeenene $2650 | 

» Calies supplied.) | , a ee 
Program jorB- Constants As Contract Requirenient 


- Fundamental to the Government’s ‘position is the interpretation that: 
it has placed: upon Paragraph D-10 of Technical. Requirements, ee 
| cific of the Contract, reading i m pea _ as follows: = 7 | 
3 | 218-053—68—-2 
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D400. Programs and Programing Aids’ 


‘The contractor shall furnish the following program nach abes for the Computer 
being furnished and the power system to be controlled : se & (e) ‘Programs 
for load-frequency control and economic dispatch snctueme water optimization 
and transmission loss computations. 


The Government’s view of the matter is stated 1 in the e Supplémental | 
3 Findings of Fact of July 2, 1964: : 


Accordingly, to meet the performance: requir ements of the invitation, namely; 
_ to provide any adequate economic dispatch system, the program developed for 
ealculating the B-constants is an essential integral part of the economie dispatch - 
program and should: therefore be furnished as a contract: requirement. . As a 
matter of fact, we cannot read Item IV.B. 7e(2)° of the description of your 
. Heonomic: “Dispatch Program contained in your bid proposal (page TV=11) 
otherwise than as promising ‘to supply v us ‘the computer pr ogram, for colculaping 
_ the B-constants.. ; e ae } 


As the Government. ene that. the furnishing of ¢ one. set of. B- 
constants would suffice for the system as. initially installed and as it 
has nevertheless directed the contractor to furnish a program for cal- 
culating B-constants (necessary only if changes to the system are to be 
~ considered), it attempts to support’ the imposition of the more compre- 
hensive requirement on'two grounds, viz., (i) the contract requires the | 
furnishing of a complete digital dispatching system, and. (ii) the con- 
tract specifies the future additions that are to be made to the system as 
initially required to be furnished.* ‘The significance attached by the _ 
Government to the contract’s provisions respecting future additions 1 is 
clear from the: contracting officer’ S direstive © of April tS 1964, in. ne 
he stated : | fee OP 


“We regr et any. misinterpretation you may have made of the requiretnents Of: 


So our invitation, but trust that upon reflection, and thorough, consideration you will . 


readily appreciate that we required and called for a. complete system, adaptable » 
for adequate operation for many years throughout changing and variable 
pertinent conditions, and with no ) recurring ey of securing: data from the 
ony aCtOr. | 


. ’The cited provision reads: “7%. Economic Dispatch Caleulation * * * ¢) Param- 
eters * * *.2) Loss formula coefficients’ (B-matrix):,::a::Up'to 50°entries in B-matrix.” 
« Paragraphs D-1, D-2-a, and D—2-b.... Technical Requirements, Specific, are the principal 
contractual references relied upon by. the Government. In pertinent part these references 
provide: “D-—1. General Under this invitation there shall be furnished a complete digital 
dispatching system that: is: suitable: for and: has as its’ ‘primary purpose the automatic tie. 
line load-frequency control of .1. control area of. a large inter-connected. power system. 
The. equipment furnished shall provide for the control. of 11 area-boundary tielines: and 
4 hydroelectric-generating stations, and 2 ‘steam-generating stations. In addition, pro- 
‘visions shall be made for future additions of area-boundary tielines and controlled generat- 
ing stations. * * * D-2. Load-frequency Control Requirements a. Area requirements con- 
. trol, * * * Provisions | shall’ be-..made. ‘to: permit the future addition of 5 future adjacent 
control areas and 15 future tielines. * * * pb. Generation allocation control, .* _* * ‘The — 
equipment: furnished shall:also. -be suitable for: the control of four additional future’ power- 
oe plants. having five ‘units each and the dispatcher’ s console shall be provided with: space only: 
for these’ additional ‘plants' and‘ units..* * *” That the items called ‘for are > to, be “com- 
plete” is also specified i in all twelve; items: inthe contract schedule: : oe Ue ee eae han8 
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The Sposa dose not’ deny- that the provisions: cited aby the oe 


3 tracting ollicer are germane to the dispute but advances the following _ 


arguments: (i). the | program for calculating the B-constants is not a — 
part of the Economic Dispatch Program, but is a separate means of | 


obtaining one of the parameters used in the dispatch program; (ii) the 
program (B- -constants) is at least as separate and distinct as any of 


the other programs listed in the invitation. and it:should have been _ 


listed if it were. to-be included in. its competitive bid price ; and (iii): — 
the listing of information pertaining to. B-constants-on page. IV-11. — 
of the bid proposal was simply the recording of information. likely to 
be helpful to the user—the fact that the parameters on all of the dis- 
_ patch programs specify information to be. ee by the user: is said. a 
tobe consistent with this contention. | ; 
- Commenting upon the reliance the Goma lias ee upon the 
fact that. the contract provides for additions to, the. system, the ap- 
pellant, in the Memor andum of Ar eoment submitted | In. support: of 2 
_ the appeal, states: eee i eae 
Re Such system changes will’ in (all probability: require’ ‘Gianges: in ‘material - 
also—in telemeteri ing, ete.. It must ‘be clear that we were bidding to a specified 
system, . the number ‘of telemetering readings. and physical system. being spelled | 
out in full detail. The contention that either the material or programs supplied 
TOW should be adequate for all possible future conditions is | completely un- 
- tenable. There can be no argument that the programs for calculating B-constants: 
should be ‘furnished ‘unless future and “unspecified ' conditions, as well, as the. 
-specified conditions, are claimed to be covered by. the invitation. Saas oo ee 
- ‘Before considering: these» central contentions of the oe we 
briefly: note other propositions advanced: ‘by them. Although’ stated 
cas if they were postulates, they are, in fact, susceptible to summary dis- 
‘position. The Government, for its part, appears to attach consider- 
able significarice to the fact that not only did the appellant take no 
exception to the.terms of the. invitation but also expressly warranted 
that the equipment. offered was in strict accordance with the require- 
ments of the invitation.: The: validity of this‘ position is wholly de- 
pendent, of course,. upon: the: clarity. of the: invitation to which the — 
bidder took no exception and'as'to which it gave the express warranty. oe 


.. If under the terms ofthe invitation, the appellant is not clearly obli-... 


ne ‘gated to. furnish a program. for the calculation of B- constants, the ‘fact. oe 


that no exception was taken to its. provisions or that an-express wars _ 
ranty was given, neither i increases nor decreases the obligations assumed = 


; . ‘by the: appellant thereunder: 


‘The ‘appellant also pads & Sinditlerabile = stiess 1 upon. thatters’ haying. ee 
no: direct’ bearing upon the resolution: of the issues. presented: by this — 
‘appeal. It emphasizes that: (1) there is‘no “precedent for the position 

“a taken by the ‘Government; Sa there is an eeeeDiod trade oe 
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which corroborates the interpretation that it has placed upon Para- 
graph D-10 of the contract and upon the meaning to be ascribed. to — 
_ the Economic Dispatch Calculation as set out in page [V-11 of its 
proposal; and (iii) the Government’s position that the’ appellant i in- 
tended. to offer a program for the calculation of B-constants is unten- 
| able, when considered in the light of the underlying economic factors. 
: Tn support of the first contention the appellant adverts’ to-the fact 

that its other digital dispatch computers and seven of its analog dis- 


patch ‘computers are all operating successfully using B-constants, 7 


: and that the programs for calculating the B-constants were ‘not sup- 
plied to these other users as part of the system. | “The relevance of 


? | practices followed under other contracts with other parties is open. 


tos serious question: Furthermore, the appellant has offered no evidence: 

in support of this allegation. More allegations are > not, of nCOU ERE: 
acceptable as proof.” ee ee 

Proof of an accepted trade custom or practice. 1s frequently an. 
important aid in the proper construction to be given to the provisions: 
of a particular contract. The difficulty here, ee is that except. 
for the appellant’s unsupported assertions, there is no basis for con-. 
cluding on this record that there was, in fact, any such trade practice.® 

The appellant cites several economic factors as mitig ating against 
the proposition that it could have intended to offer “the: programs: 
in question or that Paragraph D-i0 of the contract can be construed as: 
requiring that they be furnished, viz.: : (1) the programs-it has. devel- 
. oped have never been sold or Ba ed in sale, being required as tools,. 
a form of production facility, the output of which is sold;..(11). the: 
programs represent a tremendous investment, competitive advantage,,. 
and a source of income; (iii) the appellant may not, without the con-. 
sent of a collaborator, sell the programs; and (iv) a holding that the: 
appellant is required to furnish the programs in question. would place, 
the Government ina position to compete unfairly, i.e., costlessly, with 
the appellant and would deny it the fruits of its initiative and-invest- 
ment.’ These factors. might’ be.pertinent to -the issues. r raised. by the: 
instant appeal, if there. were ‘any evidence to. support: the view that, 
in advance of contract, the Government was aware of. their existence. 
In the absence: of such evidence, the Board concludes: that, the several. 


_— “T American ‘Liguitan’ Company, Ine, IBCA-492-4-65 (January 21, 1966), 73 LD. 15,. 

66-1 BCA par. 5826. 

.. : 8 This is true even where the contract Pen sae appears on its face to be. perfectly clear 

' and unambiguous, provided the contractor shows that, by reason of trade custom or usage,. — 
such language has a meaning different from: the ordinary meaning. Gholson; Byars &. 

Holmes. Construction Company . v.. United States Me cL No, 349-63, October i, _ 1965). 

_ See also 46 Am, Jur., Sales, sec. 295. 

. » See ‘Eder Electric Co. ¥. ‘United. ‘States, 205 F. Supp. 805 (1962), : in rawiiien the Court: 
defined a trade custom as one established by evidence . “so ‘gleaty: uncontradictory, and} 
distinct So- as to leave no uoayr as to its nature aa had 
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economic = factors mehtioned only nays: relevance to the subje ective in- 
tent *° of the appellant.: . oe 
_ The certitude which liniae seit the oe: astinde of both. par- 
ties to the dispute i is in marked contrast to the tentative nature-of their 
respective positions during’ the first ten months of contract perform- 
ance. At least'as early as July of 1963, a member-of the-contractor’s — 
technical staff had noted a definite esd for a better rapport between | 
the Government. personnel responsible. for the technical. phase. of the - 
work and their. counterparts in the contractor’s organization... With 
this objective 1 in view, the. contractor proposed that a.conference be 
held in Denver on August 30, 1963. This proposal met with the ap- 
proval of the Government and a conference was held on that date. _ ; 
Prior to: the. conference, however, the contractor, by, letter under - 
date of August. 18,1963, ‘proposed a mnie: of questions for discussion _ 

at the meeting, | and made the following statements directly related to. 
‘the matter now in controversy : ‘Be 8 eos gee wae 

= ‘Transmission loss coefficient: matrix—‘Transmission iosacs ewill be Yr Soresenied 
in the program by the transmission loss. coefficient, “B,” matrix. Each. metered 
tie point and each plant will be an axis in the matrix. Division of adjacent con- 
trol area loads, over the ties will ‘be by distribution factors.. 

IT assume. that actual numerical values for the loss coefficients will be supplied 
7 you as will the. distribution factors. Would you please confirm this.” 

It is apparent, however, that if the contractor’s position’ respecting 
“transmission loss coefficient, ‘B? matrix” and its assumptions concern- 
ing “actual nimerical values for the loss coefficients” were ‘discussed 
at he. conference. held. on August 30, 1963, the questions. were not 
resolved. ‘More than five months Tatar the.answers were apparently | 
still in. doubt, for under date of ey 14, 1964, the. eran : 
officer advised the contractor: me a 


8. The Department has expressed coucern over the possibility. that: your com: 


i pany. may net furnish ‘the computer: programs required | to perform. the backup nee ap 
—- calculations. necessary for the satisfactory operation. of the Montrose computer. 


Particular reference is made to the program for. the calculation of B constants. 
If it is the intent of your company to use B constants in ‘the calculation of trans- 
mission losses: on the’ Montrose computer, is it also your intent to furnish the 
Bureau. of Reclamation with the computer program required to calculate the:B 


1 Understandings or iiousnts of one party to a contract, of which the other party was. 
reasonably unaware cannot be used as a foundation for binding the latter to. the: meaning 
which the former placed on the words of the contract. Erhardt Dahl Andersen, Pee 
‘228 (December 1,:1961); 68 ID, 342, 61—2- BCA par. 8219 and authorities there cited.. 

In its Statement of Position the Government treats the terms. “Specific values: of. 
B- constants” and “loss formula coefficients” as interchangeable, stating : ek not until 
the Bureau’s receipt on. March 4; 1964 of the appellant’s letter of March 83; 1964 (para- 
graph 3) did the appellant inform the Bureau that the appellant did not intend: to furnish 

either the specific ‘values. ‘of: B-constants, synonymous: with. the loss formula: ‘coefiicients 
. | (B-matrix) specified by the appellant, necessary. for the ascertainment ‘and: disclosure of: 

the transmission: losses, or any program. therefor:for the determination of. the yeu 
sumercal, ee o oe B-constants kee: for enORE: papposes.” tt aa eer a ae 
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‘constants « or, as an aieenative. to calculate: the necessary B constants fee me 


oe Bureau, either alternate to be at no additional cost to the Bureau? | 


By letter under date of March 3, 1964, the contractor replied: 


. “ By The’ General Blectric Company Proposal 187—03075 did ‘not. include. either . 
the. specific numerical values for the B constants or the programs for the cal-. — 
‘eulation of these numerical values. (We will. be-glad to calculate these values: na 
the cost: for the determination of one set of B constants for your. system: is ap- 
proximately $2, 000. These values are normally. provided or. obtained by: the 
a. user, and. were: not: considered. to be a:part of: your.invitation. We: ‘know. of no 
_ precedent in which the vendor supplied either the numerical values or the: Bie 
grams for their calculation, and Invitation DS-5921 follows this precedent. — 


Thereafter the contracting officer issued the previously mentioned eae 


- dinectivés of April ‘is and J uly 2: 1964, trom which se instant spol e 


et, was taken. 


‘Both parties have sought to strengthen their pea by resort to 
the appellant’s bid proposal. Because of this and the fact that, the 
_ bid proposal is specifically referenced on the face page of the contract, 
- the pertinent provisions of the bid:proposal will be considered’ to the’ 
extent that they are supplenientary to or explanatory, . bth ee : 
in ‘the contract that arenot otherwise clear?) | 
- Addressing itself to the Government’s argument that: its proposal 
| offered a program for the calculation of B- constants, the oe 
_ states: ses 7 a Pee Me. | : 
ae USBR i is siatitng, in effect, that because we Heiptaliy’: record the fact 
that loss formulae coefficients (B-matrix) are one of the parameters, or. arbi- 
trary data, to. be used in the dispatch program, we are therefore: obligated to | 
furnish to USBR. computer programs to' calculate these coefficients. ~USBR 
does not direct. that we provide means for calculating, for all time, ‘the other 
(similar) ‘parameters: for programs 6 through 11. Clearly. the’ information we 
list. as. Parameters is ‘provided by the user for use in the programs: eine de- 
scribed. i : =: = 


Aichoush obviously. crisis that the parameter for program 7 _ 
‘Specifies information to be provided by the-user, the Government has 
not disputed the contractor’s assertion that the information listed 
as parameters for the other dispatch’ programs involves information 
to be provided by the user ; nor has the Government undertaken to show oS, 
why program 7 should i treated differently than the other tape _ 
programs, - a 
The Government attempts to bolster its pedicn by referring i ‘the: | 
contract. provisions (paragraphs D-1, D-2a. and D-2b.) relating to 
. future additions to the system. We have difficulty in attributing sig- 


nificance to these provisions because @ the appellant, does not. Up ogee 


14 See Loftis ¥. ‘United States, 76 ¥F, Supp. 816 (Ct, Cl. No. 46078 1948) datention of par. : 


_ ties to contract is to be gathered from the whole instrument read in the light of the circum: 
stances existing at the time of the negotiation leading up to-its: execution).. Cf, Land Air, os 
- ¥ne., IBCA-192. (November 30,.1959), 66 I.D. 402, 59-2 BCA par. 2408 (technical proposal: — 


accompanying bid and explanatory covering letter considered to be part of y CODEEAEE): 
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to have. denied that it is obligated to furnish a iysan ehich will ac- 
-commodate the contemplated additions at a later date; and (ii)- the 


language in which the’ provisions for additions is couched” appears to 


‘be compatible with the view that: furnishing such a system is the: ex- 
tent of the appellant’s obligation, © | | She 
| - Throughout « our perusal of the appeal ebed 3 we. Shae rere | cog- = 
; nizant that the overriding consideration’ in interpreting a contract 


isthe intention of the parties ** as gleaned from the contract language 


employed, # the circumstances surrounding the execution of bhe*¢ con- | 
_ tract,!* and the conduct of the parties.** 
| Applying this cardinal principle to the instant: appeal aie Bod | 
| concludes that under the. terms of the contract the appellant -is not 
required to furnish a. program. for the calculation of B-constants. 
_ While the: language of Paragraph D-10 is sufficiently comprehensive: 


and general to support the construction placed oy it by. the Govern es | 


ment, it niay not be viewed, alone. | : oe 
_. Any. doubt existing as to the meaning « of the contract language em- 
| ployed ; is. removed by the Government’s own actions during the first. 7 
ten months of contract performance. The Government’s position is. 
seriously undermined. by ‘its six- month. delay i in making any written — 
reply. to the. ‘contractor’s letter of August 13, 1963, in which confirma-- 
tion. was requested . of the assumptions | upon. which it Was proceeding | 
in reference to the transmission loss coefficients. Even when the con- 
_tracting officer replied by letter under date of February 14, 1964, the. 


_.. letter posed. questions rather than. ‘providing answers. Yet at the 


_. time this letter was written, the. Government. knew, or should have: 
| known, everything | it now relies upon. It knew the’ terms of the: 


oo invitation and the resulting contract. It knew the provisions of the: 


_ bid. proposal. ‘It knew the Pepe for which the he ae was. 
being procured. 5 ig 

The Board finds that the contrast: provisions mcd upon ‘by: the: | 
contracting officer for the finding that the contractor was obligated’ 
to furnish a program for the calculation.of B-constants are ambiguous. 
The Board further finds that the appellant’s interpretation. of such: » 
” provisions, in so far as such. interpretation relates to the furnishing of... 
a program for the calculation of B- -constants, was not unreasonable, AT. 


- ae The primacy of the intention: of the parties was emphasized in. the recent case of . 
Davidson Optronics, Inc., ASBCA No. 10835, 65-2 BCA-par. 5235, in which the Board” 


ce stated : ee * € Tt is elementary, of course, that contracts must be interpreted in accord- 


ance with. the true. ‘intent of the parties, and the surrounding ‘circumstances of their: _ 

negotiations are taken into account in finding their legally ghechive intent. * & en 

4 Loftie v. United States, note 12, supra. raed 
18 Davidson Optronics, Ine., note 13, supra. Loftis v.. United States; note 12, ‘supra. oe 
36 Flora Construction Co., IBCA-180. (June 30, . 1961), 61-1 BCA par. 8081. _Land-Air- 

Incorporated, IBCA-211 (January 13, 1961), 6 61-1. BCA par. 2897. oe 

_ 17 Pater Kiewit Sons’ Co. v. United States, 109 Ct. C). 390 (1947) (justice and autilty’ 

_ require that contractor’s reasonable construction of specifications dratter by” the Govern-- 
ment be ues He : te : 
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and that. the ambiguity Was: tot SO o patent as to impose: an: ehiiestion | 
upon: appellant. to. seek clarification prior. to:.bidding.® Accordingly, : 
the... Board ©.coneludes. that. ‘the, Tule contra. pre ferentem, As), for 
-application.22 19. ee ee highs Be cua. 


we Implied Warranty, of Hotness as. Requiring Program for B. Dona | 7 


| We: éurn now. to: “ihe: question of. whether, by’ reason: of. an. implied | 
| warranty of:fitness for a particular: purpose, the contractor-is-required _ 
to furnish the program necessary ‘for-the. calculation of B:constants: 

In the Government’s Statement of Position, ee a auerile 1s. s presented 
inthe following:terms: pate Se i ea 


“The ‘Government contends that the Colorddo' Uniform Sales ‘ ‘Ket 0. ‘aad the 
eommon law require: that: ‘in' instances wherein ‘articles are: purchased’ for the A 


‘fulfillment of .specific: purposes -of ‘which the: vendor ‘is: informed, : his: agreement 


‘to furnish such. articles includes. his implied. warranty that. the articles. . furnished. 


will suffice to fulfill the specified purposes, eee the contract states the. specific. =o 


3 ‘purposes for which the equipment is. to be manufactured and requires equip- 
ment ‘complete for’ the” automatic accomplishment of those” ‘purposes. eR 
sca aaa set a Es See ta ee ee ee 


. thee 


: position taken’ Per our own. ‘research has failed to disclose a case fe 
~ Colorado or ‘elsewhere where the ‘facts involved were even remotely | 
| similar to those presented 3 in the instant appeal. ‘Therefore, - we, shall. 

undertake to. apply ea) general principles of law; ‘applicable to implied 


warranties, : a 
tee threshold question’ is he particular law that should ‘be invoked 7 


in determining the ‘rights of the: parties. In the case of Whitin. — 
Machine Works v. United States, 175 F. 2d 504 (1st Cir. 1949), after - 


ste | ey BES 


- questioning whether the law of any particular state is applicable to. 
‘@ case involving rights and liabilities under a contract with the United — 
States and intimating that the law to be applied 1 1S a general federal’ | 
common. nlaw of f ales, the court stated : 7 ae 


38 Ring Construction Corp. ve. United States, 142 Ct. che 731 (1958). "Jensen Ready 
| Mia Co., Ine.; IBCA-157 (June 5, 1961), 61-1- BCA par. 3059... : 
i: Barr inger ¢  Botke, TBCA-428~3-64 (March 28, 1966) : : Nor Hern Hlectrie ‘Corp. 2 

TBCA-194 (August 29, 1962); 1962 BCA’ par. 3494; Framldu Corporation, IBCA-228. 
(August 18, 1961), 61-2:.BCA par.: 3116. . Reconsidered .and reaffirmed | ’ (November: 4 i 
1961}, 68 I.D. 324, 61-2 BCA par, 3198. A 

- % Citing Colorado. Revised Statutes. 1953, Vol. 5, 121-1-15(1), . which reads: “Tplied 
warranties of quality. Subject. to. the provisions. of this article and of any’ statute in. that. 
‘behalf, there is. 00. implied | “warranty. or. condition as ‘to -the quality of (sic) ‘fitness, for any 
‘particular purpose. of. goods: supplied under a contract to.sell or a sale, except.as follows: 
{1) Where the buyer, expressly, or by. implication,, makes known to the seller. the particular 
purpose for which the goods are required, and it appears that the buyer relies. ‘on the. seller’s: 
‘skill or. judgment, whether. he. be the grower or manufacturer | OF, ‘not, there. is an. implied 
warranty. that the -Z00ds shall be reasonably fit for such purpose. ss Except for. minor and 


Act. 


‘immaterial piferened this Janguage | is identical to Section. 15 (1) of the, Uniform Salen: —s 
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je ‘But there is no: reason to suppose. that ‘such’ federal’ commion’ on would 
3 ae any: ‘warranties, more extensive. than those spelled out in the Uniform: Sales 
Act... Hence. we. shall assume in. the. government’s favor, without deciding,. that 
the applicable law. in the case at bar is the % mh # ‘Uniform Sales Act. es _ Ae 


mie ech wee Ip 


The Court of. Claims has. both. applied a -and. refused to’ ‘apply a 


‘the provisions of the Uniform Sales Act depending upon whether, 
in the court’s view,. the underlying. policy was consonant with estab- 
lished principles. of law for the determination of controversies to 
which the Government is a party. The Boards of Contract Appeals 
‘have, however, on a number of occasions found both the Uniform 
Sales Act.2*.and the Uniform. Commercial | Code ** to be joxprcee | 


of the federal common law. 


Tn.the case at hand the Government 1 has predicated its rae of 
: implied warranty under the Uniform Sales Act and the common law. 
The appellant has not addressed its arguments to the question of 


implied warranty and has not. requested, that: any, different law be 


_ pene. oo = | 

Faced with a one ne Silane a iiation on an ea occasion, - 
this Board considered. the applicable provisions.of both the Sales — 
Act and of the Code in reaching its decision.” .We see no reason 
for departing from this precedent, where, aS here, the same result is 
achieved irrespective - of whether the implied warranty question. is 
determined under the Sales Act or under the Code. 


Turning | now: to the question of. whether the contractor. ‘earisaiy = 


7 wartanted that: it. would furnish a program for the calculation of 


a B-constants,, we note -at, the outset that an implied warranty arises. 


under: certain circumstances. by operation. of law irrespective of any — 
. intention on the. seller’ Bi part. to create it." : ~The principal circum 


hyo 2 Cudahy Packing Co. Vv. United States, 75 P. Supp. 239 (1948) (Section 48, i.e., timely 
nonce of rejection provision : ‘invoked against the. ‘Government). . 
_. = Fansteel Metallurgical. Corp. v. United States, 172 FF. Supp. 268 - (1959) ntrecasal to- 
“invoke Section 49, i.e.,. the unreasonable delay in giving notice of breach after ercepiamce 


+ of goods provision, ‘against the Government). 


 BEig., J. RB. Simplot Co., ASBCA No. 3952, 59-4 BCA par. 2112, modified, 59-2 BCA 

“par, 2306 and cases. cited ‘therein, - Federal Pacific Blectric se IBCA~334 (October 23, 

- 1964), 71 L.D..384, 1964 BCA par. 4494, 2. . 
24 Productions Unlimited, Inc., VACAB No. 541. (March 14, 1966) ; : Carpenter Steel Co.,. 

AECBCA. No. 5-65, 65-1 BCA par. 4848; Federal Pacific Hlectric Co., supra note 23 - 


Goodyear Tire & Rubber Co., ASBCA. No. 9647, 1964 BCA par. 4399. Reeves Soundcraft | | 


Corp., ASBCA Nos. 9030 & 9130, 1964 BCA par. 4317; and Noonan Construction, Co., 
‘ASBCA No. 8320, 1963 BCA par.. BEB88. - 
2% Federal Pacific Electric Co:, “Supra ote 23. 
- 88 The counterpart of section. 15(1). of: the. Sales Act's is: ‘section 2315. of. the Uniform: 
Conimercial Code which reads in pertinent part :. ‘Implied Warranty : ‘Fitness ‘for Par-: 
ticular Purpose... Where the seller at the time of contracting. has Teagon. to know any 
particular purpose for which the goods.are required and that the buyer. is. relying: on the 
-sgeller’s skill or judgment to selector: furnish suitable goods, : there is. unless. excluded or. 
modified under: the next. section an a te werranty. raat ere shall, ie fit for such: 
purpose.” 
= Interstate Folding Bow’ Company. v. Hodge Ohile Co. (No. ae. 1960), 334 8. Ww. 2d 408: : 
{implied . warranty a creation of the. aaa and by the law becomes a part of Hie contract. 
- as much as if E CxDrORSlY Bale perce: . ; 
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os stances: giving rise ‘to an. . implied warninty: of: ine or a particular or 


_ purpose are: (i) the buyer must have. made known:to the seller; either 
e directly or by implication, the particular ’ purpose for which the goods | 
are ‘required, and (ii) the buyer must have justifiably. relied upon 
the skill or- judgment: of the seller as shown by the circumstances of - 
the particular transaction.?® - The Government must show that both 
-these conditions have been satisfied. 2. An implied warranty of fit-. 
ness does not extend, however, beyond: operating conditions that the 
; seller knew of, or should. reasonably have anticipated. 30° 
~The finding, for the reasons hereinbefore stated, of an absence of 
- contractual obligation to furnish a program for ihe. calculation of the 
B-constants would not, ipso facto, preclude us from finding an implied 
warranty of fitness. fon a particular purpose to be present ; however, 
the Government apparently. is relying wholly upon the provisions’ of 
the invitation as including the notice to the contractor respecting the 
_ particular purpose for which the goods were procured. It has: not — 
suggested that in advance of the issuance of the invitation the appel- 
» lant was informed more specifically of. the ‘purpose for which the | 
equipment. was required. There is no suggestion that, between the 
time the invitation was issued and the receipt of appellent’s bid any 
“conversations were held with the contractor from which the ‘latter — 
| might reasonably have deduced that it would-be expected to furnish 
a program for the calculation of B-constants.*t The claim of implied = 
‘warranty of fitness for a particular purpose must. also be viewed in 
‘the light of the conduct of the parties subsequent to award of con- 
“tract.22 “We have found that the contract provisions relied upon by the — 
Government were too ambiguous to support an obligation on the: part 
-of the appellant derived from express language. ‘We also conclude 
_that they. are too ambiguous to constitute adequate notice to the con- ~ 
tractor of the particular purpose’ for which the goods ‘were required. 


es Because sufficiency of notice of purpose is 4 prerequisite to the exist- 


ence of any implied warranty of fitness. fora particular. purpose, there 
‘is no. need for us to consider the ‘question. of whether, in the circum- 

stances presented, the Government relied upon the. skill or judgment 
“of the seller. The Board finds, therefore, that the appellant was not 
| obligated, by reason. of an implied warranty of fitness for a particular 


Si jeg tang Deena’ Oo. a Boner Hirss Co., 141 F. ‘Supp. 857 (1956). oh. modified 
“statement of these requirements in Section 2— -315 of. the Code, supra note 26... . 


22 Rasmus v. A. O. Smith Corporation, 158 F. ‘Supp: 70 Wee Oy, See. also - Am, ‘Tor. | 
cat Sales, sec, 309. - ; | 


"30 Whiting Corporation v. . Process. Bngineering, Inc. 273 FF, 2a 742 ise Cir. 1960). 
8 Unless an implied - “warranty ° of fitness is ‘excluded by the language of the ‘contract, 
- “parol evidence is admissible to’ show knowledge’ of seller of particular purpose for which 

“buyer made purehase and to:show that buyer relied. om “seller's: skill or: judgment. 
Rasmus vy. 4.0. Smith Corpor ation, supra note 29. - 
1 Ba o Whiting. SL ata ¥. ‘Process Engineering, stile supra ‘note 30. 
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| purpose, to Aarne a program. for rhe caleclbione of B-o onstants sre 
<dured 1Or use with the equipment ¢ covered. by the contr act. | | 


“One Set of B- Constants as 4 Contract. Requirement 


“The question ‘of whether the appellant i 1s contractually obligated to 
ei one set of B-constants-for use. with the required equipment, is 
oe separate matter and admits, we think, of a different answer. . Once 
again we are confronted with the question of the meaning to be 
ascribed to the provisions of Paragraph. D-10 of the invitation and ' 
Item IV.B.7C(2) of the bid proposal. In addition, there is for con- 
sideration the fact that the appellant unquestionably is obligated to. 


make operating checkout * of the system and to train * the Bureau’s | . 
| ‘personnel i in the art of programming the system. In ascertaining the 


“intention of the parties. with respect to the question at hand, we. will 
follow the same guidelines a as were discussed and apphed 1 mm the PEP | 
ceding section. _ | 
. The contractor in its letter o March 3, 1964, ee ies niet éhat it: ) 
| was obligated to furnish a program for the ealcrilation of. B-constants 2 
“but also denied that it was under any. ‘obligation to furnish specific : 


: numerical values for the B-constants (one set of B-constants). The 


ensuing correspondence established a substantial amount of agreement os 


between the parties. The nature and extent of this agreement is well 


~ illustrated by the Findings of Fact ot J ree 2, 1964, in oS the fol- | 
lowing passage appears: | 


— In. your. letter, dated. April 28, 1964, you . state: “The: ineonanite ¢ Dispatch ( Cal- 7 


|  eulation requires. at. any: time: one set-of B- constants to. adequately fulfill a 


specific function.” , | Without ‘a set of B-constants, the: Economic Dispatch Calcu- . 


- lation which you propose cannot, asa matter of fact, be carried out: at all. Re ce: ; 


| The appellant’s position is ‘amplified considerably i in its Memoran- 
dum of Arguments. In the course of denying that “the ‘program 
developed for calculating the B- constants 1s an essential, integral part 
of the economic dispatch program,” the appellant admits that (1) the » 
economic dispatch program uses numbers derived from that or a sim- 
ilar program ;. (1) the numbers (1.e., one set of B- constants) are essen- 
tial for an accurate consideration. of transmission losses; and (iii). 
aa without the programs, with only the numbers they generate, 
‘the: equipment ‘being furnished, together with the program being 
offered, will. be adequate to perform the dispatch function for the 


33 Operating “eneueout of Items ni 2 and 3 is specifically provided for“ in ‘the ‘contract . 
schedule. The bid proposal also provides for checkout of the system and-the programs. 
.’ - % Paragraph D-11 of the contract's Technical Requirements, Specific requires. the con- 
‘tractor to train ‘up to ten of the Government’s: employees _ in the art of programming the 
Digital Computer System and provides that all. required programming and training aids 


are to be supplied by the contractor. Similar provisions are. contained in the bid proposal. Ae 
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_ - specified ene aia will eolistitute Aull complianee y General Ellec- 
os tric of its contractual obligations.” | | 


-. The Government. construed the ntioted. pomaen In. ae pede 
_ paragraph as a recognition by the appellant that it was obligated to 


_. furnish one set of B-constants. The Government noted, however, that | 


' the appellant had not retracted its refusal to furnish even the initial 
set. of B-constants_ without being paid approximately $2, 000 in addi- 
tion to the specified contract price. In view of this’ and algo because 
_ of other. statements *° in the Memorandum of Arguments, incompati- 
“ble with. an acknowledgment of an obligation i in ‘the area abet oer | 
we shall treat the matter as still in dispute. . 
In denying any obligation to furnish one set of B- pnitatite, the 
appellant. relies on three principal grounds, Viz. : (i) the appellant is 
furnishing the economic dispatch program . required by Paragraph | 


- SpAl0, Iteih (e) of the Invitation, and it does include water optimiza-. 


—_ tion and transmission loss computations ; (ii) the information listed 
as a parameter in Item IV. B.7C2 of its proposal is clearly to be 3 pro- 


ae vided by the user for. use in the program being described, since (a} 


- this is an “accepted trade practice” and (b) ehbre | is no precedent. for 
_ claiming otherwise; and (iii). the coefficients for the B-matrix and the 
_ Beconstants need not be obtained from the contractor, as the Bureau 
of Reclamation or any user may generate these numbers by having 
recourse to pues references, or they may be obtained from other 
suppliers. 
As to the first ground the appellant has offered no apidenies? to show 
_ in what, way the economic dispatch program offered by it “includes 
water optimization and transmission lose computations,” nor has it 
‘even undertaken to explain why it considers those matters to be in- _ 


as cluded. The appellant has very clearly admitted, however, that the 


numbers (i.e., a single set of B- constants) are Saal for an accurate 
éonsidération of transmission losses and that the Economic Dispatch _ 
Calculation requires at any time one set of B-constants to adequately 
. fulfill its specified function. While we have found the provisions of 
‘Paragraph D-10 to. be ambiguous, in so far as imposing an obligation 
to furnish a program for the calculation of B- constants is concerned, 
the appellant does not contest the fact that thereunder it was required 
to furnish an Economic Dispatch Program and that. in connection 
therewith it was obligated to include water optimization and transmis- | 
sion loss computations. The Board concludes that the. appellant is in 
_. the paradoxical position of contending that it has satisfied an ad- 
7 mitted contractual, obligation. by providing means which. are admit- 
8B g., Se 4: We “ayes of no wateucnent for abate: that thie B. costitients are. ant of 


‘the: dispatch program, much less for claiming that means to calculate: ne coefiicients are 
ae ce me a DROptaut which. was offered 1 in’ pTtem TV.” ie Be Pe atc. 
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Wis ote hes «April 18, 1966. nes es 
ea Eyres for the: -secomplishment of ins specific function 
- Involved.4. (0.50 f2 2 ! 
The appellant is in no nee Peeters ithe seeped to ie: second: 


- ground. It is noteworthy that the appellant does not. point to any . , 
language in the bid proposal which supports its contention that the — 


parameters in question clearly represent information to be provided 


by the user but rather relies ar purported precedents and an alleg- — ~* 


edly “accepted trade practice.” As. we have previously shown, no’ 
consideration can be given to. Me and mace aaa for which ae 
no proof is offered. - e. % ee 


The third eid appears to bes hes Gustion: The issue ‘is rl _ 


whether the Bureau of Reclamation could generate the numbers by. 
resorting to. published references or whether: they could be obtained 
from other suppliers. _ Rather, the crucial question is whether the 
( one set of B- constants) for. use with the system specified. ae to this 

question neither the appellant’s conduct. during performance nor the. 
contract provisions provide support for. the view that the required . 
numbers would. be provided by someone. other than the appellant. 

From the penultimate sentence of its letter of August 13, 1963, to 


which we. have previously referred (“I assume that actual namerieal aes 


~ yalues for the loss coefficients will be supplied you * * *”).,. it 1s.clear™ 
that the appellant did not then consider. that the numerical values in: : 
question. were going to be developed by the Bureau. The quoted Jan-! 


- guage is susceptible to the construction that the numerical values were _ 


to be supplied by someone other than the appellant, but being only an. 
assumption it.‘is also. compatible. with the: possibility that: appellant 
would supply them. There is nothing i in the contract to indicate that . 
~ anyone but the appellant would supply the numbers. This is particu- 
- larly significant since the-coritract did contain.a provision under which.” 


' the contractor..was required, to cooperate with named contractors for 


-. associated equipment: by supplying them. with information considered | 
essential for'the. accomplishment. of their common purpose, ("0 
‘Thé Government also attacks the contractor’s. position, on the sepa- a 
rate ground that the contractor could not comply ° with its obligation. a 
to make operating checkout, of the systém and to. train Government © 


_ personnel -in ‘the: programming theredf without: having ‘furnished’ at 


least’ oné’ sét: of ‘B-constants. ‘This would seerh ‘to be. a valid: point. 
The Board ‘finds, therefore, that the furnishing of one set. of. B-.. 


constants: for use with the system, specified was required; in order for os 7 


%¢ The notion: ‘that : a pastiodiar contractual obligation can ‘be satisfied py ‘providing means = 
admittedly. inadequate for. the accomplishment of-oné of its specified: functions is untenable. 


| See Commer ce Inter “national. Co. v. United States, 338 F. 2d 81 (1964) - (Utiless- -expressly" | 


_negatived, the duty of ‘a contracting party to cary out its are reasonably and in 
7 good faith is read into. all Dargie): 
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the nonbrdetor ms ass its ‘ahqilestioned obligation to (1). furnish | 

_ an Economie Dispatch’ Program including water optimization and: 
transmission loss computation, (ii) to make operating checkout: of » 

the system,:and (iil) to train’ Government, poroaney in. ea 

the system specified. ae ol eae eee 


Implied Warranty. of Ves as 5s Requiring one. set of B- Conistanis : : 


-Having found that the appellant is contractually obligated to fur-— 
nish one ‘set of: B-constants for use with the required equipment, it 
is not necessary that we determine whether the appellant is also re- 
quired to do so by virtue of an 1 implied warranty of fitness for a Ue 
tieular purpose : Bo) te 

i Sanne 7 


The appeal. | is sustained to the extent chai the on is ‘not. | 
required to furnish a program for the calculation of B- -constants by ~ 
reason of the terms of the contract, or by reason of an ‘implied ‘war-. 


ranty of fitness for a ‘particular purpose. The appeal is denied with 


respect to appellant’s claim concerning one set of B-constants. The 
appellant i 1s contractually: obligated to furnish one set of B- constants | 


ae for u use with oe reqiuired ae 


eF | Winns B. MoGnaw, Member. ig 
We concur: a wr : — 
Dean F. von Ohatriniins. ats # tigt * 
| Troms M. eae Deputy Chairman, ee 


-KERR-McGEE. OIL INDUSTRIES, INC, ED AL 


A-30481 ee Decided April 14, 1966 


| Oil and Gas Leases: Well Capable of Production—Words arid: Phrases 


The term “producible well” means substantially the same -as'“well capable of. 
. producing in paying quantities” which, as: applied - toa gas well, is a‘ well 
which at the very least is capable ‘of ‘producing in sufficient quantity to'‘pay: 
the lessee a profit, though small, over operating and marketing BRDORSER 
although it may never repay. the cost of drilling the well. 


| : Oil and Gas Leases: Production—Words and Phrases 


The term: “cost of. production,” as used in a.particular unit peeeaicne and ‘as: 
_ applied. to a gas well, includes the cost of pipe line construction. and well.— 
connection which are. required before the well. can be ‘produced, _ 


* OF. William. A. Smith Contracting. Co., oe IBCA-83- (June' 16, 1959), 66: LD. 288°" 
- 59-1 BCA par, 2223 (work: not expressly, provided. for found to be so inherent i in the nature... 


of the work described in. the contract:.as: to. constitute one. of those: “omitted: details’: ee 


which the contract . Sanaa provided): See: also Restatement;; Contracts, sec. (236. 
: (principal apparent puspee)s : Or ee ee ee ae, onan ee ee 


ae 6 _KERR-McGRE om, INDUSTRIES, ING, BT Ale ee i Ee 
Gta April Uy, 1966 os re 


ol and Gas: Tsased: well capable’ of Poduction—Oil and Gas Leases? Unit ae 


“and: Cooperative ‘Agreements—Outer_ Continental Shelf Tands: Act: a 
Oil and. Gas Leases ©. ee a ee eee 

Under a cunit agreement. se hicly dotiies : a Ge beactbis well” as ~ eit i cananie . 

» Of producing unitized substances in quantities sufficient. to pay the cost of. : 


- production, "a gas well i is not properly held to be produeible where it appears 7 8 


: that the prorated costs ‘of connecting the well to a pipe line: for production : 


were ‘ot considered: in’ ‘determining’ the cost of production’ and where it. ; 


“appears that had’ this cost been. considered: the well would not at any time*> | 
have justified the expenditure of, ‘the. sum a required to connect it and to bring. 
it into 0 production. “ : a . acne 


“APPEAL FROM THE. ‘GxoLogToaL SURVEY 


ar cGes Oil Industries, Inc. as. unit: operator of a Block 28 oe 

Ship Shoal Unit, on behalf of itself and: Southern Natural Gas‘Com-. 
pany and Phillips Petroleum Company, a joint venture, has appealed a2 
to the Secretary of the Interior from a decision dated April 7, 1965, . 
whereby the Director, Geological Survey, affirmed a determination of | 
the Regional Oil and Gas Supervisor, New Orleans, Louisiana, that — 
OCS-0345: well No..5 was completed on September 18,. 1963, as a. 
producible gas well as defined by the unit agreement. — : 
- The record shows that lands designated as Block 29 ( OCS-0845), 
and other blocks, Ship Shoal Area, Offshore Louisiana, were unitized, 
-as provided under séction 5 of the act of August.7, 1953, 67 Stat. 464, . 
43 U.S.C. § 1834 (1964), and 48:CFR, 1954 rev., 201. 11. Go 43. CFR 
3381.2), by virtue of the Block 28 Ship Shoal Unit Agreement. dated. 

May 25,. 1956, approved by the Director, United States Geological 

‘Survey, on June 28, 1956, and designated by him as number 14-08-001~ 

‘9949, and have heen since that, date operated as a unit. Section 8 of 
~ the unit agreement provides j in part that: 


Within 30 days after the first day of September next following the oe 
ment of production of unitized. substances, Unit Operator shall. submit for. ap- | 
proval by the Supervisor an application (including. plats and participating | 
schedule) to establish an initial: participating area or areas. to be effective such 
September 1 and to include ‘those quarter-quarter-quarter. blocks of. unitized land, | 
. Le, 78. 125 acres, on: which" productible. wells: are: completed (sub- surface’ loca- 
tion) and. those which adjoin ‘Or corner sich blocks. It:is the intent that com- 
pletion of a producible well will establish . a. new participating area of at least 
nine quarter- quarter-quarter_ blocks or. add: as hereinafter. provided, at: least. 


~ nine quarter-quarter- quarter blocks. to. a participating area according to the above. - 


. pattern, to the. extent that such plocks’ are not already included i ina participating | : 
area. Within 30 days: after the first. day of September. each ‘year thereafter in _ 


~ which any. wells: have. been: completed .as producible. wells, . Unit: Operator: shall a 
‘submit. for- -approval. by the Supervisor. an application to" establish | in like manner’: © i. 
any additional. noncontiguous: participating: ‘areas. or. enlarge or combine’ any ee <i 


ing participating Angas, to be, effective the first day of ‘such | ‘September, 


Para or Er a or eC Cie am a) 
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A. proiucible well’ (including. producible. wells shut-in with the. approval, of... 


the. Supervisor) _ means a well capable. of producing unitized. substances in quan- 


tities sufficient to pay the cost of production, | | 
‘The Supervisor shall be notified within 30 days, unless cach period j is: ‘éxtended 

| by him, after completion of.a well,-of the qualifying: subdivisions: believed’ oe the: 
‘Unit. Operator to be qualified for inclusion in a participating area. = : Saar oy 
Concurrently with, the execution of the. ‘unit agreement, ‘the. same 
parties. executed, and. filed with: the Director. a. unit. operating agree- 
ment dated May 25, 1965, section: T.of: which provides i in: part that: 
The’ Unit Operator shall not propose ‘any. expansion or contraction of the Unit 
Area, or any designation or revision of any participating area without the con- 
sent of the other parties hereto, as evidenced. by a -vote of 51% in interest of 
those ‘parties hereto having interests-in such participating area lease- block, or . 
‘Unit Area as may be. affected’ by the. ‘proposal ; provided, however, that should 
one party. own as' much: as. 51%. of the voting interest. ‘in the acreage affected,.. 
_ his vote must be supported. ‘by the affirmative vote. of one additional ‘PATER, to. : 
bind all the parties hereto. | 2 | ce” ae 


Paragraph. 9 of bea unit operating agreement provides t thats: 


- Inthe event’ of any- conflict between: thé provisions of this Unit pee 
Agreement: and those of said Unit: Agreement, said Unit: Bereements shall eo ern 
_ to the extent of such conflict. .. ee Vag ” ae 
After the: drilling’ of: OCS-0345 ‘well No. 5 by Pan Arneticoin’ Pe- 
troleum Corporation and Kerr- ‘McGee, the majority in interest’in the’ 
Pavers area. ‘deemed the ae Homproduerble and voted by. a - 


“ment of the initial participating area, effective Serenbor’ 1, 1963, * 


which did not’ ‘include ‘any acreage as “qualified” for: participation by oe 


well No. 5. On' September 25,'1963,° Kerr-McGee, ‘as unit operator, _ 
submitted to the oil and gas supervisor ‘such, all ‘application’ for-en- 
-largement of the initial participatinig‘drea. Pan ‘American, which had — 
— 10.61321 percent interest, objected: to. the. application.on the: basis that: 
_ it did not include any areas as having’ béen qualified by reason of OCS—~ 
0345 well: No. 5." On October '10, 1963; Pan American ‘instructed the 
operator. to connect the well ‘at its ‘sole. risk and expense. by laying. Re, 
7500’ flow.line from OCS-0345 well No. 5 (Z-1) to.OCS-0345: well. - 
No. 1 (M-1), a Leu from a flow could: aes sheveaty existing. 
facilities.” c a 
By letter dated Octabar 16, 1963, the oil and: ‘gas supervisor advised ‘ 
Kerr- McGee of his ‘plans for ‘determining. the qualification, of well . 
No. 5. as a producible well. by delaying. any action.on.the application. . 
for. revision of the unit participating area. submitted: September. OBy 


_ 1963, until: such time as well: No::5' should have been placed‘on: produc- 
tion for’a reasonable period of' time’ and should have demonstrated _ 


capabilities to produce unitized substances in ‘quantities sufficient to. | 
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pay oe oe of production. He further RE that is iconeidared a a 


- reasonable period of time to be not less than’80 producing days. 

~ On December 21, 1963, well No. 5 was placed on production to sales 
ne the’ purpose of providine the oil and gas supervisor with detailed — 
| production. and cost of operation data to aid him in making a determi- 
nation as-to the production capabilities of the well. On February 


| 5, 1964, the operator submitted to the oil and gas supervisor some pre- 
_ liminary test data showing the well’s production performance | from =~ 


‘December 21, 1963, through February 3, 1964, together with the op- 
co erator’ S conélaisich ‘that idditions| testing of. che well was warranted.. 
““On-May 12, 1964, the operator forwarded to the oil and gas super- 
visor production and cost of operation data, : together with the oper- _ 
_ ator’s explanation and analysis thereof. According to that report the. 
well was opened and produced about 700 Mef of gas per day on 
December 21, 1963, after haying been shut-in from the time rig work | 


ended on September 14, 1968, until the test began. From that point 


forward the well eihee rapidly declined to less than 500 Mcf of gas . 
per day, from which point there was a steady decline to. a maximum — 
capability of around 200 Met per day." 


The operator’ 's records. of revenue and operating expense from De- 7 


cember 21, 1963, through March 1964, excluding the amount of $67, ~ : 
404. 69:2 reported as. abe connection costs, show the following: | 


leo ea ats we a. 3 Grats * Hee 3 “Cumulative : 
| Period ss Revenue Expense Profit Profit 
December 1963__--2---- $1,097.30 $524. 48 . $572.82: . $572.82 ..- - 
January 1964_._-.-____ _. 8,427.76 3, 041. O1 386.75 _ 959. 57. 
February 1964__.-__2- 2,333, 54 2, 043. 88 289. 66 «1, 249.03 
March 1964 be oe it N 1, 813. 52 2, 422. 95 (609. 43) 639. 80 : 


By letter dated June 4, 1964, ‘the oil and vas supervisor notified | 
the operator that “it is detarmined: that the well was not completed: aS. 
a. producible well as defined by the terms of the unit agreement prior 
to: midnight August 31, 1968, ” He, however, also determined that: 


On September 10, 1968, a potential test of well No. 5. was witnessed by a rep 
resentative of this office with the following. results: Perforations 14,646-057’ 
and 14,661-674’: tested 760. MCF/D, 30 BC/D, FTP 302. psi, 20/64’" choke, The 
- well ibaa report on Form D151 submitted to this office by the operator on 
al The operator's s - pecords show a net operating loss each month after. March 1964 through 


March 1965, and, in its appeal to the Secretary, the’ operator states that the well has 
continued -to decline. in productive capability to the point that during April 1965 it aver- 


_ aged only 57 Mef of gas per day with practically’ no condensate. 


2The cost of connecting the well to the gas pipe line was initially reported to. te: 
S47, 342. 62, . In its.appeal, to. the Secretary the appellant. explains that the cost has been | 
- adjusted for late charges and to’include the cost of a separator -dehydrator platform which 
had been: incorrectly. classified. The amount does not appear. to be in. controversy. — - 
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October 18, 1963, shows that welll No. 5 was eontpleesd on September 13, 1963. 
Phe well history attached to: the completion. report shows: that on September 13, 
1968, well.No. 5 was tested’for 13 hours,and flowed. at the rate of 620. MOB/D, . 
20.0 BC/D, FTP 1 200 psi, open: choke. . 

All available pr oduction and. cost of operation data indicate that: the actual ' 
additional cost. of producing well No. 3, in excess of the total cost of producing’ 
all other wells in ‘the unit area, will not exceed and is likely to be less than the 
revenue attributable to production which the well is capable of producing: © It is 
considered to be in the interest. of conservation to encourage the retention of 
wells .capable of ‘paying the cost. of production. Accordingly, it is determined 
that well No. 5 was completed on September. 13, 1963, as a producible gas well 
as defined by the unit agreement. ‘The completion of the well qualifies for partici- 
pation eight: (8) additional ‘quanter-qnatter “quarter blocks descr ibed:as follows: 


[Description of tracts] a en a a 
The above subdivisions, together with any other subdivisions qualifying dur ing ‘ 


the unit year, should be included i in an application for revision of the participat> | 
ing area and filed with this office for any ‘oval within oe days after RESBteHDeE aren 


1964. - ae | oe | se 
In affirming the sustains of the oil and g gas supervisor, the Diree- . 
tor, Geological Survey, stated that: age NS 

The Supervisor’s determination. was based on. his aa of production, im 


come. and cost: of production data on well No. D for the period December a, 


1968, through May 11, 1964. ur | | . 
, an... | ie, oe e ee apt 
An examination of the production, income and cost of production data on well 


No.5 suggests that this well is probably a noncommercial gas well with reserves 


insufficient to repay the costs of drilling, equipping and connecting the well but 
a well which for at least 60 days pr paeetl in quantities sufficient to pay the — 
— eosts of production attributed to it. It would appear that such a well must be | 
determined to bea “producible well” under the stated definition of this term im 
Section 8 of the unit agreement. - 

= * * While. the Supervisor stated in nis letter of June 24, 1964, that : “Tt is: 
considered to be. in the interest of conservation to encourage the retention of 
wells capable of paying the cost of pr oduction,” his determination was based om 
an analysis of the production, income and cost of production data on well No. 5,. 
aud his interpretation of the requirements of Section 8 of the wit: agreement. It 
therefore appears that the conservation aspect of the Supervisor’ S dere On, 
was ma the controlling consideration. 

* The Supervisor’s interpretation of Section 8 of the unit agreement, is. 
that’ the September 1 date mentioned in Section 8 as the effective date of the: 
annual revision of the participating area has no bearing on the period used to: 
determine if a well is “producible” under the terms of Section 8 The Super~ 
vVisor’s interpretation in: this regard appears reasonable, . 


. ay its appeal to the ‘Secretary the operator contends 1 in. substance 
that: 7 
(1). The Director erred as a matter of law (a) in failing to take 

into account the well connection costs of $67,404.69.as an expense and 
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(b) i in n miling; ads the eireniiseanices: that eicuia cee, in excess: sof 
‘current. expenses for a period of anos aly ON: soc. was deter- 
uoinative that the well was producible; — : ae 

(2) It is not within the interest, of conser vabiens nds 1S: contrary. t to 
the basic purpose for which unitization is permitted to-encourage the 
~ completion and connection of wells with production capabilities similar 
to the OCS-0345 well No. 5. as the inclusion. ot the same in: ee 
peng areas; - 

(3). The oil and gas supervisor esas in deeeaintaaes on J une. DA; 

1964, that well No. 5. qualifies the. designated additional quarter: | 
~ quarter-quarter blocks for inclusion in revision of the initial: eae 
pating area as of September 1, 1964; 

(4) The matter for decision | is principally private ane judicial in 


nature, and the pecuniary interest of the United States isnot affected 
one way or the other by the outcome of the dispute’ except for reduction a 


in delay rentals if the. decision of the supervisor: is sustenedeS toe 
_ Pan American,.on the other hand; contends: that: co 
| (1). The definition: of. “producible well” is clear ni unambiguoi 
| in. the unit. agreement and is not subject. to. interpretation; - 2 
(2) The appellant’s figures show. that the well was: soniplated: and 
| produced unitized ee in ae Suen to pay te cost: of 7 
Broduction:;.. | : - 
(8) Expenditure. for. connection of the wall 3 is not: an tae | 
expense ; the unit agreement does not require that a well be produced — 
in order to qualify as a producible well, but ony. that: it be rg tee : 
_ capable of production. under the definition >: 


(4) The supervisor advised the unit Gpentor ‘iat: a gonisidered: ao 


| Pen conabin period of time to be not less than 30 producing days.. The ~ — 
- well produced well beyond the 30 days thought reasonable; 

(5) The procedure followed in the supervisor’s determination was 
in comphance with. normal procedure ae ead in the: oP- | 
eration of the unit; oO 

(6) Other eile were reported within. 30 fiaee after npn as 
producible ; OCS-0347 well No. 1, completed May 5 , 1962, and included 
In the participating area September 1, 1962, has never been ‘connected. 

‘Tt. would appear, as the appellant contends, that the: controver Sy 
heré ; is primarily a private one between the disputing parties and that 
the interests of the United States will not be materially affected by its 
outcome. However, the unit agreement provides for the oil and gas 


supervisor to male the final determination, after notification by the. 


unit. operator, as to which subdivisions are to-be included in a par- 
_ ticipating area. Incidental to making this deter mination he must also 
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determine what aie are » producible within the meaning of the agree- 


ment: . Thus, the oil-and gas supervisor is not without authority to a 


make the determination necessary here and, indéed, is eae to; at 
least: for the purposes of the United: States as lessor: - 


. The precise question presented inthis appeal is not one for which _ 


a great deal of authority may be found. The appellant. has cited. 
- numerous court’ decisions interpreting lease: provisions pertaining to — 


the production of oil or gas in: “paying quantities” which, it asserts, 


support its contention that the well in question was not completed as 
a “producible well.” Pan American, on the other’ hand, has attempted 


ere cs distinguish these cases from the present. case upon their facts, but 


it-has not. cited any judicial authority 3 im supe of the construction 
_ which it seeks. 
- The term “producible well” seems not: to hace eis its way wee into 


| the language of the courts. This Department, however, has stated — 


- that the terms “producible” and “capable of producing” are veal: | 
synonomous:.. Solicitor’s opinion, 70 I.D. 82, 85. (1963). oe 
The courts have generally held that the terms “produced” and “pro- 
duced. in. paying quantities” mean ‘substantially the same thing. 
W hitakerv. Texaco Ine., 283 F. 24-169, 175 (10th Cir. 1960) ; Archer. 
Skelly Ol Company, 314 S.W. 2d. 655, 662. (Tex. Civ. App. 1958) ; 


Clifton v. Koonta, 325 8.W. 2d 684, 690 (Tex. Sup. Ct. 1959) ; contra, . 
see Thornton, Oil and Gas § 236 (sth Eid., 1982), and cases cited in. 
_ Denker v. Mid-Continent Petroleum Corporation, 56 F. 2d 725, 727 


7 (10th. Cir. 1932). They: have further held that the wor ds: “paying 
quantities,” as apphed to a gas’ lease, mean that the gas discovered 


must be sufficient in quantity to pay the lessee a profit, though small, 
over operating and marketing expenses, although it may never repay 


the cost of ‘drilling the well. Denker v. Mid-Continent Petroleum 


: Corporation, supra; Hanks v. Magnolia Petroleum Co., %4 8 -W. 2d 5 


; eae Comm. App. 1930); Clifton v. Koontz, supra, 

In the case of Archer v. Shelly Oi Company, supra, one of the 
‘eases relied upon by the appellant, the court quoted the following 
| language from fants v. it agnolia Petroleum Co., supra: 


. - What might be determined to be gas in paying quantities in one well would Mie 


‘not. be so considered in another located in a different territory. A well pro- © 


Oa. ducing much less gas than the one drilled by: plaintiff in error might be in. ‘pay- 
. ing quantities because of. existing pipe line facilities furnishing a means of. 


. marketing the gas at.a profit above the cost of. operating the well. On: the otHer | 
hand, a well producing a large amount of gas drilled in territory remote from — 
- any market and without pipe line facilities might not, be in paying. quantities, | 


-uniess it was shown that the’ amount of gas produced was sufficient to. justify _ ee 


‘the construction of transportation facilities and the marketing of such gas would 
. yield: a return over and -above the expense. of providing the same. 24 Sw. 
. 2daté. . | 
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Thee court cher stated that: 


. The language: just quotéd. by Judge Leddy indicates to this’ wiiber that ‘the | 
expense of pipe line. facilities: is part of. the: operating and marketing expense 


he had reference to in saying “the'gas discovered must be: sufficient to pay. the 


_ lessee a profit, though small, over operating. and. marketing expenses. ee ore S. Ww. : 
2d at 663., ; ~ | a 74 


Although,’ as ne ne Ree - does SOE, appear thae this 
ruling has been: overruled’ or: criticized,. subsequent treatment. of the 


case leaves the. foregoing statement as dictum as'to that. case. See. 


Shelly Oil Company v. Archer, 317 S.W. 2d 47 (Tex. Sup. Ct. 1958) ; 
384 S.W. 2d 855 (Tex. Civ. App. 1960) ; 856 S.W. 2d 774 (Tex. Sup. Ct. 

1962). ‘There i 18, however, other authority which would. seem to sup- 
| port the same conclusion. See, e g., Humphrey v. Placid O41 Com- 
pany, 142 F. Supp. 246 (E.D. Tex. 1956), afd, Placid Oil Company 
NE Humphrey, 244 B. 2d 184 on Cir: et we ‘Whitaker Ve Pesaco Ino 
supra. “= 

“The one case s most eas similar’ in its facts to the rene case is 
Slats H roneymon Drilling Co. v. Union Oil Co. of Gal., 239 .F. Supp. 
585. (W.D. Okla. 1965)... That case: involved: an. action brought: ‘by: 
a well.operator upon a: dry hole contribution agreement between. the 
operator and the oil company. Pursuant to the agreement. the plain- 
‘tiff drilled a well which was, ‘commericed on March 3, 1961, and com- 
pleted on May 9,1961. The court found that the weil was drilled asa 
wildcat to the Manning formation ‘at. about 8762-8792 fect and was 
drill-stem tested, showing” appr oximately 730 Mcf of-gas. The well | 

was-then drilled dona to the Mississippi Lime at approximately 9,280 
feet and tested without show. The operator then backed up to the Man- 
ning formation, perforated, sand-fractured and acidized the formation 
~ and had a showing of approximately 965 Mef of gas. For 16 days g gas 
from the formation was vented and certain tests wer e made andthe well 


éleaned out. | Approximately 11,000 Mef. of gas WAS. SO vented. - Tests a 
_ to.improve the well were authorized, and it appeared | that. the well 
- would produce approximately 700 to 800 Mef of gas per day.. At the 


time the nearest pipe line was 6 miles to the east, and another pipe line | 


was located 7 miles to the south. The operator attempted, unsuccess- 


_ fully, to obtain action on the part of the owner of the néarest pipe line © 
to extend its line to the well. Studies were also made by the plaintiff 
with reference to laying its own pipe: line at its own. expense to the near-. 
est line, and it was found to require an outlay of approximately $36,000. | 
— On August 91, 1962, the plaintiff notified the defendant that it had de- 


a  eided'to plug and’ beer the subject’ well as a dry: hole: and: made 


request for the payment. of the stipulated dry: Tole, money: from the | 
a defendant. ‘The wa was s thereafter plugged.. Be hs ae | 
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| The plaintiff eee in brief, that the well was a dry hole with- 
in the meaning of the agreement even though it was capable of pro- 
ducing some gas-but which was not reasonably marketable. The de-. 
fendant, on the other hand, contended that the well was not a dry hole 
within the meaning of the agreement inasmuch as it was capable of — 
producing’ some gas, and the plaintiff was not warranted in failing to 
expend the additional sum of $36,000 to build its own pipe line and: 
connect the well to the nearest pipe line and thus provide the necessary — 
transportation facilities to provide a market for the’ oe ee could © 
be produced from the well. s | : 
The court stated that: 


With reference to whether or not : the well is to be considered a dry hole under 
said agreement, the Court is faced: with a jack of pertinent authorities. in this 
precise area. The closest case * = while not ‘directly in. point, would 
appear to recognize that a dary. hole. ig one not capable of producing oil or gas 
in paying. quantities. An analogy to the proposition here involved would be | 
the matter of the extension of a lease past the primary term by a well which 
must be in production. The courts almost all hold that such a well must pro- 
duce in paying quantities and if it does not then the well is considered a. ary 
hole. * * * It would appear to be the best approach to this proposition for the 
eourts to consider each situation on. its own facts. In view of the evidence 
here as above outlined, the Court. is of the opinion and so holds that this well 
must be considered to be a dry hole within the meaning of that language as 
used in the agreement of the parties. Nothing to the contr ary has been shown 
to the Court as usage in the oil and gas industry. It appears to be the rule 
under the cases that transportation facilities for gas are a definite factor in 
determining whether or not a gas well may be considered to be a perme in 
- paying quantities. s x 


% oR a 


Thus, the Court finds that this well was a dry hole under said agreement. 
notwithstanding its ability to produce some gas inasmuch as under the circum- 
stances here present the gas was not reasonably - marketable, could: produce 
no income to the parties, in fact, never produced any income to the parties, and 
such well must therefore be deemed to be one not capable of producing oil or 
gas in paying quantities anda dry hole. 239 F. Supp. at 588. | - 
| Viewing the authorities as a whole, it seems clear that fag: term 
“producible well,” without modification, means substantially the same 
thing as a “well capable of producing: in paying quantities” and 
- that the determination as to whether or not a gas well is capable of 
producing in paying. quantities must necessarily depend upon whether 
the amount of gas produced is sufficient to justify the construction 
of transportation facilities and the marketing of such gas would yield 
a return over and above the expense of providing the same.’ x 


3In A amabrey ¥. Placid Oil Company, supra; thé court went so far as to state, in ruling 


- upon a dry. hole agreement, that : 
. “Considering the objects of the dry hole letter, both from the standpoint of the plaintiffs 
and from the. cee of the defendant, I am of the opinion and so conclude that ‘paying 
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| There i is ; little aout that under the foregoing criteria the erie in 
question would properly be held to bea “dry. hole” and not a “well 
capable of producing in paying quantities. » But we are not dealing 
_here with the question of the meaning of the term ‘ ‘producible well” 
as it might occur without further deanition,: papas we are dealing 
with an agreement which specifically defines a “producible well” as 

“a well capable of producing unitized substances in quantities sufli- 
cient to pay the. cost of production.” It 1s therefore necessary to 
determine whether or not this definition warrants a different conclu- 
sion from that which might otherwise be reached. 


quantities’ as used in the ary hole letter agreement in question’ means such. quantities of 
‘oil or gas that an ordinarily prudent person experienced in oil or gas production, would, 
taking into consideration. the circumstances and conditions then existing, expect a reason- 
able profit over and above the. cost of drilling, equipping and operating the well, * * *” 
142 RB. Supp. at 255. - 

In holding that: the cost of drilling should also be éonsidered in determiniie whether 
‘or not a: well produced in paying quantities, the court seemingly contradicted the great 
cweight of authority on the question. After apparently. committing itself to that position, © 
‘however, the court added that: 

“Whether in defining the term ‘paying quantities’: as aed in the dry hole letter the 
element..of. cost of drilling or development should be included or whether only cost of 
production should bé considered is. not too material to the decision of this case. * * *,? 
-. The definition .of “paying quantities” ‘as not including a return sufficient to cover the 

cost of drilling is applied to situations where the lessee or operator who has made a sub- 


_.. stantial investment. would be faced with considerable loss if bis right to keep an interest . 
‘In the lease (ie, by having its’ term extended). depended ee ie well’s returning. — . 


full economic cost, including the cost of drilling. 
The court in the Whitaker case, supra, carefully pointed out bat in other cixeumstances 
‘paying quantities” could have a different meaning : 
. “The term ‘paying quantities’ as used in oil and gas leases has a different meaning when 
, applied to a habendum clause than it has when applied to express or implied covenants to 
drill additional or off-set wells. - This difference has been long recognized in Oklahoma. 
The obligation to drill additional wells or off-set wells is quite commonly dependent upon 
the production of oil and gas in paying quantities in a previously drilled well or in a well 


| so situated. with relation to leased premises that production may.drain the leased premises. 


-In such situations the term ‘paying quantities’ is taken to mean such quantities as would 
lead. a reasonably prudent operator to drill the additional or off-set well with the expecta- 
‘tion of recovering from production the cost of drilling, equipping, and Operating well plus 
_a reasonable profit.’ 

“When the term ‘paying quantities’. is used in énneetion: with the continuation of a 
-Jease under a ‘thereafter’ clause, a different meaning is given. The Oklahoma rule is that — 
when used in a habendum clause the term Means paying quantities to the lessee and that | 
“Sf the well pays a profit even though small, over operating expenses, it produces in paying ~ 


73 quantities, though it may never repay its costs,.and the operation as a whole may prove 


unprofitable.’ The reason for the distinction is obvious. A party should not be obligated 
to drill a well unless there is a reasonable expectation of recoupment of investment with 
-a profit for the venture. Once a well is drilled reasonable opportunity should be afforded 
to recover the-sums risked.” 283 F.2d at 175, 176. 

We need not decide here whether the broader or. narrower standard should be applied, 


_ since we conclude for the purposes of this case that at least the direct costs of operation 


need be recouped, an element that is required under either standard. . We note, however, 
that a person drilling a non-participating well is not in the same position as one who 


needs production to gain a lease extension and thereby protect his investment. Bven if — 
he cannot join the participating area, he will ordinarily be free to ohtain what revenue. | 


he can from his well. (See 30 CFR 226.12, “Form of Unit Agreement for unproved areas,” — 
paragraph 13, at page 299.) Thus the reasons justifying the narrower definition of “pay- 
ing quantities’ in a habendum clause for the purpose of lease extension do nat apply to- 
- the expansion of a participating area. ; 
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Tt is at once apparent that this definition differs from the usual 
definition of a well: “capable of producing: in paying quantities” it ir 
~ that the courts have’ held that such a well must. ‘provide, at joist a a 
small profit above the cost of production, while the agreement in 
- this case provides only that the well must produce j in quantities suffi- 


; : cient to meet the cost of production. | The definition i in the agreement | 


seems clearly to exclude the element of profit. as an item which must 
be covered by returns from the well. “However, ‘we see no basis for 
finding that the agreement alters what seems to be the accepted rule’ 


‘that in determining whether a gas well is capable of pr oducing, the _ 


cost of making the gas marketable must be considered as an element : 
in the cost of ‘production. | | 
The reason for this rule seems Sopa “Until a well j 1S -uipleea 
there is no way of knowing whether the well will produce enough oil 
or gas to make the drilling of it worthwhile or whether it will produce 
anything at all. When. “oil or: gas is discovered, however, in any 
quantity which will net’ a return over the cost of production, it 1s 
worthwhile to produce the well, even though it is apparent that it 
will never repay the drilling cost, because any return over operating 
costs will mitigate the loss .on the drilling operation. But where, 
after gas has. beer found in such quantities, it is necessary to. con- 
struct additional facilities to make the gas marketable,-the construc- 
tion of such facilities cannot be justified unless it appears that the well 
is capable of repaying at least the cost of such construction. Other- 
wise, producing the well would merely increase the loss. already sus- 
tained in the drilling of the well.. See Whitaker v. Tewaco, Inc. ) Supra 
atlas Humphrey v. Placid Ow Company, supra, at 252 
The Ae issue, then, is to. determine how much of the ‘marketing | 
cost is to be assessed to any 1 mouth. In its brief the appellant attributes _ 
the entire cost of connecting well No.5 to the first month of produc- | 
tion and carries it forward in the total deficit. It does, however, rec- 
ognize that some items of cost, ‘including marketing facilities, ore 


, oe and other major repairs should be amortized. and the salvage | 


value, if any, deducted. . “Granting all this, it asserts that the costs of © 
production have exceeded income. Pan American has offered no re- 


buttal to these.contentions. It is interesting to note, however, that it | - 
‘itself estimated that. additional expenditures of. S75, 000 would be — 


necessary to equip well No. 5 for production and that it thought that — 
this cost’ would be paid out in approximately 18 months by revenue _ 
received i in. excess of f operating costs, or at the rate S08 BA, 000 per month 
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approximately.* -: seiilen on ‘the basi: of the data for revenues ‘and 
operating expenses for the period December 1963 through March 1964, 


set forth earlier, even a monthly charge of $1,000 for marketing costs | 


| would wipe any possibility that the revenue would equal costs. 
. We may now examine at what point it is to be determined whether | 


=  or_not a. well is producible or whether it is capable of producing i In . 


‘sufficient quantity to justify additional expenditures to connect it to a 
_ pipe line and to make it produce. It is clear from the agreement in 


- question, as well as from the procedure that the record ano ge tohave 


been followed in the case of other wells drilled under the same agree- 
ment, that this determination is normally made after the drilling of 
the well has been completed and after the well has been. tested, but 


a before actual production for market has commenced. At such time, © 


of course, there i is a possibility that.a well which appears to have every 
potentiality of becoming a profitable well may not fulfill its expecta- 
tions and may never repay the cost of connecting it.to the pipe line for | 
production. | But under the terms of the agreement it 1s incumbent 
~ upon: the operator to make that determination within 30 days after 
completion. of a well, unless the pericd is extended by the oil and gas 
supervisor, and to notify the supervisor of such deter mination. Or- 
dinarily, it would appear, the determination is made by. the operator, | 
and the operator’s determination. is accepted by the other parties. 

_ In all of the cases cited which: have most nearly dealt with the same 
problem, i.¢., Hanks v. Mf agnolia Petroleum Co., Humphrey v. Placid 
Oil Goma and. Slats H oneynmon Drilling Ga. v. Union Oil. Oo. of 


Cal., the wells in dispute were not connected to a pipe line and were 
- not made to produce, whereas in the present case the well was con- 


. nected and gas was produced. As we have already noted, the Slats 
Honeymon case was most similar j in its facts to the present case. In 
both cases the test capacities of the wells were approximately equal. 
The well connection costs were comparable, and, in both cases, the — 
operators concluded, after completion of the drilling and tests, “tht | 
the anticipated production from the wells did not warrant the expendi- | 
ture of the additional sum required to connect the wells and bring 
them ito production. Here the similarity ends. In the first. case, 
the oil company did not offer to pay the cost of constructing the neces- 
sary pipe line and, apparently, did not disagree with the operator’s 

- determination that the well would not repay the cost of such construc- 


_tion. The well was not connected, did not produce, and no gas | from it iv ; 


4 Letter, District Supervisor E. M: Deisny: Pan American, to. Geological Survey, ee ; 
tion: Mr. A. D. Acuff, dated October 4, 1968 (Hxhibit E B, Pan American brief. in answer “0 
appeal to ER eon sens 
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was sold. In the present. case, cere Pan American apparently 
believed that.the: well could be made productive, contrary to the opin- 
ions of the unit operator and the other parties to the unit agreement, 
and it offered to assume the expense of connecting the well. The well 
was connected pursuant to Pan American’ s instr uction, and it has pro- | 

| duced gas and has brought in some revenue. : 
‘In these circumstances, where the operator. and Pan American did 2 
not agree upon the potentiality of the well, the test imposed by the oil | 
and gas supervisor for determining the producibility of the well 
would appear to be a reasonable one if, in determining the cost of pro- 
duction, the cost of connecting the well were considered. If, after 
well connection costs. were eon anerel, the well, for 60 days, produced | 
gas in sufficient quantity to indicate that it was capable of meeting 
production costs, it would have been properly found to be a producible 
well, even though it failed, utter that period, to continue to parece in 
stich quantity. | 
There is nothing in the eesen however, to indicate that the well 


- connection costs were included in determining the cost of production 


or that, if the connection. costs were to be considered, the available 


evidence would at any time have justified a reasonable and prudent | : 


_ operator in expending the necessary sums to make'the well producible.* 

On the contrary, the evidence contained in the record, as well as the 
findings of the Geological Survey, substantiate the appellant’s argu- 
ment that under the criteria accepted by courts in similar cases, OCS- 
0345 well No. 5 was completed as a “dry hole,” and we are unable to con- 
cur in the finding that it was completed as a “producible well” within | 
the meaning of the unit agreement. In short, we conclude that. “cost of 
production,” as used in the definition of “producible well” 3 in section 8 
of the unit agreement, includes the cost of connecting the well the 7 
purpose of producing the well for market. 

Therefore, pursuant to the authority deleg ated to the Solicitor by. 
the Secretary of the Interior (210 DM 2 aa =) (a) ; 24. B. Ry Exel the 
decision gs fr om is rever sed. | 

Epwano Wet carne, 
ee Solicitor. | 


‘5 The fact that. on Hebwiaey 3, 1964, after the wali find: Deen’ eonnented: ‘the: operator 
recommended to the oil and gas supervisor that additional testing be conducted cannot . 
reasonably be construed as evidence that the operator then, or at any other time, believed 
that the well was worth connecting, ‘See Slats Honeymon Drilling Co. v. Union Oi Co. 


of Catl., supra, at 588, 590.. 
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Mining Claims: Determination of Validity 


No hearing is necessary to declare mining claims void ab initto where the. 
records of the Department show that at the time. of location. of the claims 
the land was not open to:such location. | ae & : 


| Mining Claims: Lands’ Subject to—Small Tract Act: " Glissiftcation. 


Land which has been Classified ‘as suitable for’ disposition under ‘the Small | 
Tract Acti is mot open to location under the mining llaws. : 


‘Mining Claims: Mineral Lands—Small Tract Act: ‘Classification 


The Secretary of the Interior is not precluded from classifying land as . chiefly a 


valuable for small tract purposes solely because it is known to contain 

minerals, and, where such land is so classified, he is under no obligation | 
to issue regulations providing for mineral locaition of: mineral crnon re- 

served from disposition under the Small Tract Act. | 


Public: Lands: Generally—Surveys of Public Lands: Generally 


‘A description of public land is legally sufficient if the land is: adequately ete 


and accurately identified in accordance with. the public land survey system, 
even though the county i in which the land is situated is incor rectly designated. 
Public Lands: ‘Classification—Rules: of Practice: Hearings ape a See 


— An applicant for or claimant of public land is not entitled-as a matter of right ie: 
a hearing for asters the prdper classification of land: to which. he 
’ seeks title. : hing Ge 


Small Tract Act: Classification. 


A classification of public land as suitable for disposal under the Small Tract — 
- Act-will not. be disturbed in the absence of substantial postaye: evidence that ef 
_the classification is erroneous, te ~ shu bo SPP ie 


Rules of Practice: ‘Hearings | ae eo 

A request for hearing will be denied wliere 1 no facts are alleged which, if pr oved, | 
would warrant the granting of ther elief sought. 2 

. Applications and Entries: Relinquishment—Mining Claims: - Generally” 


A relinquishment of a claim to land that is secured through misrepresenta- 

| tion, fraud or deceit is void, but a -relinguishment given simply to avoid 
facing ‘adverse proceedings by the Bureau of Land “Management will. be re- 
garded 2 as Hayne been voluntary executed, and its effect ieee nok be. nullified. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


ie0 J. Kottas and Earl Liitzenhiser have appealed to the Sachets 
of the Interior from a decision dated September 10, 1965, whereby 
_ the Office of Appeals and Hearings, Bureau of Land : Management, 
_ affirmed a decision of the Montana land office declaring the Gold Seal 
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and Gold Seal No. 1 pine mining aiiinte adil and void ab initio as to 3 


portions of the claims lying within the. SEYSEY sec. 14, T. 9 N., R. 
3 W., M.P.M., Montana. 
| The record ‘indicates that the appellaiits located the Gold Seal claim — 
on July 21, 1963, and the Gold Seal No. 1 claim on September 21, 
1968.. Prior therato, the SEYSEY, sec. .14. was classified as sHiable 
for transfer under the Small Tract Act of June 1, 1938, 52 Stat. 609, 
as amended, 43 U.S.C. § 682a (1964), by Classification Order No. 503 


. + of September 29, 1961 (26 F. R. 9387, October 5,.1961).1 At the 


time of publication of the @laesi fication order, ten acres in the S\% 
NWY,SEY,SEY, aud the S4%NEYSEYSEY, sec. 14 were included in 
_ smnall tract leases Montana 031202 and Montana 031401, issued effec- 
tive September 17, 1958, and October 6, 1958, to John H. Wildish and 


_ to James D. ‘Wildish, respectively. The lands embraced i in. the small — 


-tract,leases were also included in three mining claims for which patent — 


application was filed by John Wildish and which were declared null — 


and void by.a decision of the land office dated. September 12, 1961. 
‘The record: ‘further indicates that a portion of the area covered by | 
the appellants’ claims was embraced in the Gold Bond. placer mining — 


claim, located by Charles E. Mark on September 26, 1961, and relin- _ . 
- quished by. him on November’2, 1961. - Mark allegedly gold his rights 


to the claim to appellant Earl Lutvenhissr i in the spring of 1963. By 


notice dated December 2, 1963, the appellants were advised that their 


mining .claims. and partially completed: frame building were consid-_ 


ered to be in trespass “on land segregated by Classification Order No. 
_ §03, published in the Federal Register on-October 5, 1963 [sic].”. By | 
a aeson of the land office dated March 8, 1964, the. appellants’ mining — 

- claims were declared null.and void for the reason that. land office rec- 


ords showed that the lands embraced by the claims were not pee to 


mineral entry at the time of their location. |. | — 
- In appealing to. the Dine wy, Bureau of Land Management ape - 


appellants contended that: | 

(1). The. notices of trespass. were: iepally jnaiiticient ane without 
basis in law for the reason that the notices showed on their face, that 
publication of the classification order in the Federal Register. was 

after the date of location of the claims;: : Sa fed 


2 The écder: ‘ied = the Chief, Division. of Lands and Minerals ‘tenasenedt Montane 
State Office, provided in:part that : 
sce & * JT hereby classify the following’ dexertbed: public lands: totaling 40 acres in Lewis 
and Clark : County, Montana, as suitable for transfer under the Small Tract Act. * * & 
. Be eeaer MERIDIAN, MONTANA 
T.9N. R.38-W., ee 
8 es ee See. 14, ‘SHYSE% ae ; 
i Sere oe ee ee ore eee oh ee ae 
Ds Glassification: of the above- described ands by: ‘this. order: ‘segregates, them from. all 
appropriation, inchiding locations under the mune Jaws.’ * * 4 : . 
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-@) Classification Order No. 503 was not recorded ¢ or paced upon - 


| the public records as required by law; ° J 
(3). The classification order spécifically ae lands in Tos 


and Clark Coan ner the: rep pera claims are in on ~ _ 


7 County; ; 


(4) The Sppellantst cee are not. ee upon, ends high: the: as: 
Bureau of Land Monee attempted to. withdraw from — ie os 


COEry a. ss ily 3 | 
- (5). The attempt to dlassity: the land for nl Hacks is: <a ab initio 


| Ae the reason that the: land in the < claims Is Sy valuable for | 
minerals rather than for small tracts; ace 
~. (6): The attempted segregation : of the land from mining, Toeation. 
_is contrary to the laws of the United States; _ : | : 


(7) The. withdrawal was. ee because it was not made by the e Se a 


ry of the Interior ;- : 
. (8). The appellants were aupivad on their ee witipul ie 
process: of law inasmuch as uey were not: pee a ea on a 
of the issues; 2500 5 : 
-(9)° The appellants. acquired. all of the neha in ie mining: ania of 
Charles E. Mark who was in continuous eae pa to Issuance: 
of the classification order ; : : 
(10) The purported reliniquishment of Mark. to the United States. 
was null and void for the réasons that no power was conferred. upon 
the Bureau ‘employee who obtained the relinquishment, that no con- 
sideration was given. for.it, that promises were given to Mark that: 


he would be given 4 lease,:which promises were not kept, that Mark 


did not. voluntarily execute the relinquishment but was under duress, 
having been informed that he was violating the 1955 mining laws and. 
_ that legal proceedings. would be’ taken against him by the. Govern- 
ment, and that the relinquishment was not oe by Mark’s wife * 
as required by Montana law... 
The appellants filed with their waved? an aiiaavit dated {April 22: 


1964, in which Mark alleged that the relinquishment had been secur ad - 
- from him by deceit. and misrepresentation and that had he known the- 
true facts he would’not have relinquished his:¢laim. 


The Office of. Appeals and Hearings held that the land tp eae 
_ is public land of the United States, that the Department of the Interior. 


has plenary. authority over the administration. of such public land, ~ ~ 
that. the Secretary is‘charged with, seeing that the Department’ S-au-: 


: thority i 1s rightly exercised t to the end that valid mineral claims aré rec- + 
ognized and invalid. claims are. eliminated, and that there cah’ be no 
right of possession of a. mining claim on public land which is not based. 


on a valid location. It found that Classification Order No. 503 was fo 
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issued under a proper delegation of authority from the Secretary of the 
Interior, that it was not void or illegal because it’ was not made by the © 

Secretary himself, that the order properly identified the affected land. _ 
by legal subdivision, section, and township, that the designation’ of 
the county in which the land was purportedly situated was for adminis- : 
_ trative expediency only, and that the incorrect designation of Lewis 
_and-Clark County, rather than Jefferson County, did not invalidate 
the classification order. The Office of Appeals and Hearings further. 
held that publication of notice in the Federal Register is sufficient 


notice to the public of the classification of land for small tract pur- 


poses and of its segregation from appropriation under the mining 


laws, that the appellants were charged with constructive notice of the. | 


classification. order, and that there was no requirement that the order 


be recorded in Jefferson County, Montana, in order to be effective. 


With respect to the appellants’ claim of succession to the rights of — 
Charles E. Mark, the Office of Appeals and Hearings found that, de-_ 
spite the affidavit of Mark, the record showed that Mark relnauished: 
the claim of his own free will, that the relinquishment was recorded in 
the Jefferson County courthouse on November 2, 1961, that the relin- © 

‘quishment. was accepted by the Bureau of Land Management by a for- — 
mal decision of the Montana State Office on November 24, 1961, with- 
out obj ection or protest by Mark, and that Mark’s wife was ve required 


to Jom in the relinquishment of the claim. It concluded that the | 


purported locations of the Gold Seal and Gold Seal No. 1 claims in 


> 1963-were null and void ab initio for the reason that the lands embraced 


therein were segregated from location at that time and that a hearing 
is not required to determine the validity of a mining claim when the = 
records of the Department show that the land embraced therein was 
not open to mining location at the time of the attemped location. — 
In or appeal | to the Secretary the appellants contend, inter alia, 
. that: 
(1) No part ‘of the’ appellants’ claims extends inte } the small trsict 
leases of John and James Wildish ; ; 
(2) The appellants were not parties to the rej ‘ection of the mineral 
patent application of John Wildish; 3 
(8) The Secretary of the Interior has no authority under the Small 
Tract Act even to attempt to classify lands which are valuable for | 
minerals as nonmineral and to withdraw them from mining location; 
(4) The Gold Seal claim extends beyond the 40-acre tract classified — 
for small tract purposes, and it was error to hold the claim ae - 
even if the classification were valid; | | 
(5) The appellants were denied the soportantty® to appear at a 
Rete. aut which dime os (a) prove the true facts with respect to- 
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the location and’ validity of their claims, (b) nee that. ees oa - 
threat of prosecution were used. in securing the relinquishment of 
Mark, and (¢) prove. that the chief value of the lands i is for minerals. 
“The appellants have also reiterated their previous challenge of the 
validity and effectiveness of the small tract classification order. 
‘Initially, it should be pointed out that the Bureaw’s decisions per- 
tained only to the parts of the. appellants’ claims situated within the 
SEY,SEY, ; sec. 14, T. 9 N., R.8 W. The Bureau did not purport to 
determine the validity of any part of the appellants’ claims extending 
beyond the ‘area classified. as Suitable for small tract purposes or to _ 
determine what, if any, part of the claims was, in fact, situated outside 
of that area. Moreover, i in view of the conclusions tobe reached here- 
after, it is unnecessary to determine whether or not the appellants’ 
claims extend into the area covered by the small tract leases issued to 


the Wildishes, and the rejection of the patent applications of John 


Wildish is immaterial to the determination ot the es of the ge 
lants’ claims. 

The appellants’ ar geiiail meee to its basic premise, is that Clas- 
sification Order No. 503 was wholly ineffective to segregate the land 


in question from mining location and that the locations of the appel- 
— lJants’ claims in 1963 were valid or that, even if the classification order 


did remove the land from operation of the mining laws, the appellants 
| succeeded to the rights of Charles E. Mark, who made a valid location 
prior to the small tract classification, and that the appellants’ claims | 


were prior in time to one excepted from the effects of the classification. 7 


order. 

Considering first the rights of the appellants based. upon aie 1968 
locations, the effect of a small tract classification in closing the lands 
classified to subsequent mining location has been settled beyond rea- 
- sonable question. 43 CFR 2233.2(b); Zhe Dredge Corporation V. 

Penny, Civil No. 475, D. Nev., May 18, 1964, appeal docheted, No. 
19964, 9th Cir.; Las Vegas Sand and Crinel Co., Ine., 87 LD. 259 
(1960) ; Harry E. Nichols, 68 I.D. 39 (1961); ‘wd. R. Henderson, 
A-28652 (July 18, 1961) ; Frank Melluzzo et al., 72 1.D.21 (1965). In 
the Melluszzo case the Department, held that acon if the land has not 


been classified for small tract purposes at the time of a, mining loca- 


tion, but a small tract application has been filed, and thereafter the 
land is classified as chiefly valuable for small tract purposes, the clas- 
sification relates back to the time of filing of the small tract applica-_ 
tion, and the subsequent mineral location becomes invalid upon the 
alicwanes of the small tract application. These same decisions make 

_ it abundantly clear that in such circumstances a hearing is not required _ 
to determine the validity of a mining claim, but the claim is properly 
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. declared null and void where the Department's records show that the 
land was not open to. mining location at the time of the purported 
entry. This is for the simple reason that a. claimant cannot possibly 
produce evidence to prove the validity. of a claim upon land that was 
not open to mineral entry at the time of the attempted location, 

Contrary to the appellants’ apparent understanding, the classifica- — 
tion of land as chiefly valuable for small tract purposes does not neces- 
sarily require a finding that the land is nonmineral in character, and 
a finding that land is mineral in character does not preclude the — 
fication of such. land as “chiefly. valuable for. small tract purposes.” 
AS the court said i in Lhe Dredge Corporation v. Penny, SUpTae 
A study, of. the. Small Dract Act ee Shows. * * e clearly that. Congress did. 
| not forbid the | Secretary of the Interior from classifying mineral land for small 
tract purposes * % = The only express limitation on the Secretary’s broad 
discretion are but. that the ‘sale or lease contemplated. under the Act may not. 
interfere ‘with the use of water. for grazing purposes nor unduly impair the 
protection of watershed areas.” At. the time this Act was passed, prospecting 
for minerals and the practice of locating claims pursuant to the mining laws. 
Were as prevalent as raising cattle and conserving water. If Congress. felt. that 
. mineral land should not be subject to classification under the Small Tract Act, 
it would have so stated. The Act does not revels the Secretary from claseitying 
mineral land as ‘small tract land.: : | 

Section 2 of the Small: ‘Tract Act, 68 Stat. 239 (1954), 43 US. C. 
g 682b (1964) 5 specifically provides nae patents issued under the act 
“shall contain a reservation to the United States of. the oil, gas, and 
all other mineral deposits, together with the right to prospect. for, 
mine, and remove the same ‘under applicable law andl such regulations 
as the Secretary may prescribe.” Thus, Congress clearly’ contem- 
plated that some mineral lands might be found to be chiefly valuable 
for small tract purposes, and it grarited the ‘Secretary authority to 
- make that determination. But while the act may empower the Secre- 
tary to prescribe regulations for the disposition. of minerals j in such 
lands, such regulations have not been issued and: are not required to — 
be issued, ends in the absence of such regulations, the locatable min- 
erals in lands so classified remain closed to mining location. The 
Dredge Corporation v. Penny, supra; Frank Mu éllhizeo et al., supra. 

The Department has long held that a hearing i 1s not required before | 
land can be classified for a ‘particular purpose. Paul B. and Ruth M. 
Butler, A-27684 (August. 26, 1958), and cases cited. This is especially 
true where, as here, the eiesifcation of the land was made more than _ 
two years before the attempted mining location. See The Dredge 


‘2 Corporation v. Penny, supra. Congiress has committed to the Secre- 


tary of the Interior the responsibility for determining the best. use 


to be made of the public lands. This determination necessarily re- bs | 


quires reliance on the judgment of individuals, and reasonable minds 
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a can, and éften do. differ in opinion as to what is:the best 1 use fon a 

particular tract of land, but, where land has been classified as suitable 
_ for disposal under a specific act for a specific purpose, the classification 
 will-not be disturbed in the absence of substantial positive: evidence 


that the classification. is erroneous. The appellants have submitted — 


~ no such evidence,? but, even if they were to show to the satisfaction — 
of the Department that the lands should not be.classified.as suitable — 


_ for small tract disposition, a reclassification of the land would not, in — 


any event, operate retroactively to. validate their mining claims as of | 
the dates on. which Dey: were: located. oe fe. pad aaee: sa ane 
cases cited. - ok . | 
The appellants ilies +hs Baiesi S nats that the cease 
of the wrong county in the classification. order did not nullify that 
order as notice to the public of the: classification, asserting that “no 
court authorities are cited. to support such erroneous conclusion.” 
They, interestingly, do not cite any authority whatsoever in support 
of a different conclusion.. We think, however, that it is clearly estab- 
lished that there. is no- requirement that the name of the county in 
which land is located be given if the land.is otherwise adequately 
identified. The land was, in this case, fully. identified by township, 
range, section and legal subdivision. There were:no ambiguities in 
the description, and there was no possibility that the land could be 
confused with another tract of land... There is: only one SEYSEY, 
sec, 14, T. 9 N., R.3 ‘W., M.P.M., in whatever: county or other admin- 
istrative district it. may. happen to: be situated. - The fact that a part 
of a description of land is incorrect: will not render the. description 
insufficient if the. remainder ofthe description sufficiently. identifies 
_the land... See 23. Am. Jur. 2d, Deeds § § 292, 223 and 296. Accord- — 
ingly, I concur in the Bureau’s finding. that the appellants established | 
no rights by their attempted mining locations in 1963. ie 
A finding that the appellants derived any right thr sighs conveyance 
to them of the interest of Mark in 1963 would, of course, require a 
finding that Mark’s relinquishment to the’ Anited States was of no- 
effect, for, if that relinquishment was effective, it served to extinguish 


co. any claim which Mark may have had, whether. based upon his location 


of September 26, 1961, or upon a. ae location “i In. 1959, referred to | 
| by the appellants in their briefs. oe 


. 2 The appellants’ doniention as to fig mineral: value of the lands in. ccideation ‘appears 
~ to be premised almost entirely upon the fact. that the. lands up creek and down creek have: 


| _ been worked for gold. with substantial values recovered, while the subject, land:have never: 


~ been. dredged. There is, ‘however, no. presumption of mineral value, arising: from. the fact — 
that no minerals have been taken from a tract. of Jand, It may- at least. as reasonably be. 


inferred that the lands. in» question” ‘were not’ dredged because , there. Was. not ‘a sufficient — 


showing of value to warrant end peer working of. them. at the time ent ‘the > adjoining pues _ 
were dr edged. | ey , 


218-053-—-66__4. 
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Tt is true that a -relinquishmenit must be voluntarily and inten- | 
tionally executed and that a relinquishment. which is secured through | 
misrepresentation, fraud or deceit. is: void: .Ficker v. at urphy; 2 
L.D. 135. (1884) ; St. Poul Moh UM. Ry: Co. v. Carlson, 4 L.D. 281 
(1885) ; Kerr v. Kelly, 25 L.D. 197 (1897). The Department has also 
held that a relinquishment to the United States. which is induced by _ 
_ the pendency of adverse proceedings is not “voluntary” for some pur-— 
poses, but this does not make it involuntary for all purposes, and it 
does not nullify its efficacy as an instrument of relinquishment. See 
. Dorathy Ditmar, 43 L.D. 104. (1914) ; Maude Z. Deering, 43 L.D. 
934 (1914); Barnett and Morrow Land, Irrigation and Orchard Co., 
43 L.D. ATT ae Charles nes (On Hepes ne); 50 LD. 172 

1923 
sg the Serine allege: that Mark’s caliquinici was ob- 
tained through misrepresentation, they have not, in fact, pointed out — 
any misrepresentation. Mark simply states in his affidavit of April. 
92, 1964, that employees of the Bureau of Land Management made 
representations “that there was no gold on the claim and I could not 
continue to own the claim.” This is no misrepresentation unless the 


employees knew or believed that there was a valuable deposit of gold 


on the claim. There is no contention that the employees had such 7 
knowledge or belief. Mark says in his affidavit that the employees 
said they would allow him some land where his cabin was but, pre-. 


sumably did not. This again falls far short even of an allegation of 


a misrepresentation, for there is no claim by Mark that he applied for — 
-the.land and was refused or that the employees knew at the time when 
_ they spoke to him that they would not allow him to have the land. | 
As far as duress is concerned, Mark points in his affidavit to noth- 
ing more than that the Bureau employees told him that if he did not - 
get off the land “they would proceed with the law against me and I 
didn’t have the money to fight: them.” The fact that a Bureau em- 
ployee informs a mining claimant that. he does not have a valid claim 
and that charges will be brought against the claim unless he re- 
linquishes it can scarcely be said to be duress. A mining’ claimant 
who knows that his claim is invalid or has strong doubts as to its 
validity may very well prefer to have a chance to relinquish his claim — 
rather than to undergo the time and expense of defending against 
formal charges. If he is convinced that his claim is valid, -he does 
3In the Ditmar case, supra, the ° Department held that a relinquishment to the United 
States, executed to avoid the necessity. of facing a Government contest. of an entry, is not — 
“voluntary” within the meaning of the act of March 26, 1908, 35 Stat..48, so as to pre-- 
clude the entryman from obtaining a repayment under the provisions of that.act.. The 
Department did not find, however, that such'a relinquishment was ineffective to relinquish: 
any right claimed by the entryman to the land. It. merely found that for the purposes of » 


that particular act the claimant’s relinquishment was the equivalent of a “rejection” by. 
the Department rather than a “voluntary relinquishment” by she eateyma > 
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hot have. to ‘relinquish’ ‘but: may wait. until ‘adverse proceedings are 
formally initiated, at which time he can oppose the, charges. There 
is no evidence. in the record, and Mark does not claim, that:he was not 
aware of his right to oppose any action which. the. Bureau.of. Land 
Management might propose.‘ | 

Mark asserts. that he would not. have executed the relinquishment 
had he known the “truth” at the time. This, again, is an oblique way 
of saying that a misrepresentation was ‘ani to him. However, the 
“truth” of which. he’ speaks, apparently, i js that he had a valid right 
to the land which he occupied as a mining claim. ‘But upon what does — 
he base such. a conclusion? The. Department has not at any time 
tepogmzed the validity of his claim. 7 ae 

I concur, therefore, in the Bureau’s finding that: Mark’s relinquish- | 
-Inent was voluntarily given and that the appellants obtained no right | 
through any conveyance from Mark. The appellants have failed 
altogether to allege facts which, if proved, would substantiate the 
charge that the relinquishment was unlawfully obtained, and a hear- 
ing on this issue is unwarranted upon the evidence contained in the 
fecerd: 

The’ feniainder of the ap pollanta? ecarcents have been carefully 
considered and are found not sufficient to warrant ony oo conclu- 
sion than that reached by the Bureau. 

Therefore, pursuant to the authority delegated to the Saieitos by 
the Secretary of the Interior (210 DM 2.24 (4) (a); 24 FR. a) the 
decision appealed from is affirmed. 

: Ernest I’. Hom, 
Assistant Solicitor. 
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Contracts: Construction and Operation: Changed Conditions—Contracts : : 
Disputes and Remedies: Equitable Adjustments 


An. equitable adjustment for. the costs of installing and removing” a steel 
sheet piling cofferdam and related work will be allowed under the “first 
category” of. the Changed Conditions clause, where plans for a pumping 
plant. prepared for the Government: by a large engineering firm of widely | 
-Tecognized competence included a- clear indication that the sides of an ex- | 


4 Mark stated i in his affidavit of April 22, 1964, re : 
x * ® T @id not have. any money to fight any threatened charges by the employces ’ 
of the Bureau of: Land ‘Management that I’ was. violating the jaw as q am a Poor woe 
man.” Beg ee a . 
Thus, Mark’s relinquishment was in the same class as that in the: Ditmar case, supra, as 
given | es avoid the trouble and ce Deus’ of cede a Government, contest. x 
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avation would. stand on a steep slope, and the Contractor in ‘justifiable 
reliance upon that indication originally proceeded to excavate without use — 
a “of a cofferdam, the contractor having no duty in the circumstances: to make 
.- its own borings or to engage in other extensive and costly Dee checking 7 
of. subsurface conditions.: — | i ee ee ca 


Contracts: Construction and Opération: Changed Conditicns —Contracts 
~ Performance or Default: a ai Delays—Rules of Practice: 
~ Appeals: ‘Dismissal 2 


ae om finding that “first category” changed conditions 7 ‘were encounter ed. at the. 
. construction site for a pumping plant does not. ‘warrant the payment of ex- 

_ penses associated either: with reasonable delay associated with the discovery 
of the changed conditions or for “pure” delay (standby) costs that may 
‘have. been necessitated by unreasonable delay in the: issilance of a ruling 


concerning the’ claimed. changed. conditions ; therefore, a claim Tor | reim- _ 


ete bursement of such expenses and costs will be dismissed. 


‘BOARD OF CON TRACT APPEALS: 


Morgen & Oswood Construction Co., Inc. has taken a timely appeal 
under a construction: contract of the Burcau of Indian Affairs. The 
contract provided for construction of the Wiota Pumping Plant, 
located adjacent to the Missouri River near Frazer, Montana. The | 
pumping plant i is part of the Fort Peck Indian Irrigation Project. 
| The contract-was executed on standard construction contract forms, 

including Standard Form 23A. (April 1961- Edition): The claim 
presently before the Board (as a result of its denial by the contracting 
officer) was made under Clause 4, “Changed Conditions” of Standard 
Form. 2A. The “Changed Conditions” clatise provides in part as 
follows: | : | | | 7 

The Gontiaciox: aha” promptly, and before stich conditions are disturbed, | 
notify the Contracting Officer in writing of: (a) subsurface or latent physical 
conditions at the. site differing mater ially from. those indicated in this contract, 

or (b) unknown physical conditions at the site, of an unusual nature, differing 
materially from those ordinarily. encountered: and generally recognized: as im- 
hering in work of the character provided for in this contract. The Contracting 
Officer shall promptly investigate the conditions, and if he finds that such condi- 
tions do so materially differ. and cause an increase or decrease in the Contr actor’s 

cost of, or the time required for, performauce of this contract, an equitable ad- 
justment shall be made and ‘the contr act modified in writing accordingly. ay em 
| The appellant asserts that it was” required to cope with Shasieal 
conditions that should be recognized under the definitions contained in | 
either (a) or (b): of thé above-quoted clause. The dispute involves 
what Morgen & Oswood contend was quicksand—moving water mixed 
with sand: that prevented the accomplishment of excavation work ‘on 
the peolee by the method that oe & Oswood originally i intended 
: to use. - | 
| Expert ey, concerning the shysival eee ait! ‘the's ae & wild | 
given on behalf of both parties at:an oral hearing held in Billings, | 
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Montana; in Gane 1965. In addition, a letter dated naates ol, 1963, 
; trom a private engineering firm, discussing the. appellant’s excavation 
problems, was made a part of the appeal record by the Government. | 


~~ Both parties | relied upon this. letter in presenting their cases. .The ; 


- private engineering firm is a large organization which provides archi- — 
-_tectural ‘and engineering services covering work in the United States _ 
and in other countries. « It prepared the plans and specifications for the | 

_ project involved in this appeal, pursuant to a contract with the Bureau 
of. Indian Affairs. That Bureau’ s Area General Engineer approved 


~ _ the. drawings submitted by the private engineering: firm. The Bu- | 


- -reau’s project engineer ¢ also reviewed them, prior to the issuance of the _ 


invitation for bids, In a manner which he. described as “not too 
thorough.” — | oe 3 
Neither the Bureau of ities Aa nor eae piivate « engineering 

firm which designed the project made core borings to determine the 
types of soil that would be encountered in the excavation for the 
pumphouse. According to the project engineer the private engineer- 
ing firm went into the question of the conditions at the pumphouse site 
to a much greater extent than did the. Bureau ‘engineers: He. ex- 
plained thatt this was “for the simple reason they were being paid for it . 
and they had more time to do it than we did and it is my understand: 
ing that one of the members of the firm visited the Corps of Engineers’ 
office at Omaha,. Nebraska, and went through: the records on these’ 
‘ranges that they have on aggradation studies, that they have made and 
kept up since 1946 or °47, at intervals of appr roximately SIX miles from 
Fort Peck down to the North Dakota line.” 
. The hearing on this. appeal brought forth several surprising de- 
velopments. The first was testimony. by an. expert, in the fields. of 
- foundation investigation and engineering research who was called on 

- -behalf.of the appellant. His testimony, to be discussed in detail later ~ 
in this « opinion, convincingly eliminated ony possibility that the Board 
could find i in this case a “second category” changed condition, Le., one 
based on unknown and unusual physical conditions, differing mate- 
! rially from those ordinarily encountered and generally recognized as 
inhering | in. work of the character provided in the contract.. The 
second unexpected development. at the hearing was the discussion by 
the Government’s project engineer of his interpretation of the contract 


| drawings, and of his views concerning the excavation methods orig- 


—Inally. followed. by the appellant. In. sever al important. areas the 
| project. engineer and the private eng gineering firm hired by the Govern- a 


- ment to. design the project: are not in agreement. 


The Government, by a letter dated July 31, 1963 (about 6 monthe 2 
after.the appeal - was filed) ‘ asked the private engineering firm (proj- 
ect designer) . for its comments on the. appellant’s request for addi- 
tional compensation, explaining the claim as follows: | 
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_* * * Tn brief the claim is based upon conditions encountered which required 
temporary - use of sheet. piling to prevent caving: if overexcavated, which . the 
- contractor contends was prohibited by. the specifications, and was. to be avoided. 
Further; the contractor alleges that Sheet: 2 of ‘the: drawings represented that 
soil conditions were of such a stable nature that excavation could. be made | 
to the required 1994.0 level’ at the required 1‘to 2 slope ‘(one foot horizontal — 
to two feet vertical) without.use of any temporary curbing or support and that: 
it relied upon such representations to its. detriment. The contention is made 
that the plans and. specifications were defective in this respect and entitle the 
contractor to reimbursement because conditions were misrepresented. An 


analysis of the sand encountered showed 97% medium to fine sand: and BY 


split between silt and clay. The lack of bearing power and stability may have 
been due to seepage pressure of water percolating sroue the sand in an upward 
direction. ? . . . 


ae 
PY 6 % : % 


We feel, that the 1:2: slope shown on the drawings was not excavation lines, 
but indicated finished product | lines, i.e. that the coe backfill must be 
placed to those lines. ok ; 


_ A portion of the reply iii private engineering firm follows: 


We have reviewed the data furnished and have given this matter considerable 
-thought. It is evident that the plans do not anticipate encountering a very fine, 
granular material when excavation is made. In the absence of any borings and 
judging by the comparatively stable river bank slope, we assumed the material 
would stand temporarily on a 1 to 2 slope when excavated. ‘The contractor 
could not be expected to know more about the nature of the material to be | 
excavated than we did. unless he made: borings at his own. expense; however, 
he was apprised of ‘conditions and the extent information was available and 
being qualified in construction, work of this nature, he. could be expected to 
suspect that difficulties along the lines encountered. might be possible and to 
provide for them in his bid. The fact that no log of borings was shown on 
the plans should indicate to him that none had been made, 


‘The private engineering firm also informed the Government i in its 
July 31, 1963 letter that the reason for indicating a 1 to 2 slope for 
the pumphouse excavation was an intention on ‘the part of that firm’s 
design engineers to have the discharge pipe anchored on solid ground. 
Such a slope allowed placement of the anchor structure as close as: 
possible to the pumphouse. The private engineering firm also opined | 
that a “properly installed” well point system augmented with a ring: 
of sand bags would have removed the water so that the excavation. 
could have been made ‘ ‘approximately to the 1 to2 slope.” 7 


The Government’s project engineer testified that water came into: _ 


the excavation from all sides, and that at times it seemed. that there 
was more water coming in from the land side than from the river 
side of the pumphouse.” He regarded the water that came from the S 
landward side as “bank storage.” He said that he found exposed on. . 
the river bank, about 79 feet: ‘upstream from the pumphouse location,. 
evidence of a sand layer. The representatives of the appellant who 
-thade an investigation of the site prior to the placing of the ape dae 
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bid ‘did bs find Gadianeious of such a, aun ee eae dns 
design. engineers. for the private engineering firm also did not find 
them. The statements of the project. engineer were not consistent 
with the assumptions of. the private. engineering firm, in that he 
asserted that ordinary soil will. not stand or stabilize at anything 
steeper than a 114 horizontal to.1. vertical slope (he said that in some 
cases 1t would. have to be closer to 134 to-1).. The assumption of the | 
private engineering firm that the material in the excavation would | 
_ stand temporarily on a 1 to 2. slope has been mentioned previously... _ 
The project engineer testified that, if charged with the responsi- — 
bility, he would have kept the water and sand out of the excavation 
by the method chosen by the appellant.. He questioned whether the 
well point. system suggested by the private engineering firm would 
have been cheaper, or would have removed a serious safety problem 
that was caused by the unstable slopes of the excavated pit. | 
In its letter of July 31, 1963, the private engineering firm took 
specific exception to the contracting officer’s stand that the 1 to 2 slope 
shown on the drawings represented lines to which compacted backfill 
must be placed, rather than excavation lmes. At the hearing the 
project. engineer supported. the position of the contracting officer, — 
testifying that the line depicted.the mmimum compacted backfill} 
- The appellant’s expert. in the fields of foundation. investigation and ~ 
engineering research stated that the principal cause of the appellant’s 
difficulties was a layer of sand which was encountered between eleva- 
tion 2004 and elevation 2013 (these are approximate figures). This 
nine-foot layer of fine sand provided a route for water.to flow into the 
excavation. The water settled -in the pit at a level that was nearly the 
same.as the level.of the nearby Missouri River. .The foundation expert 
testified that.in hisexamination of the pumphouse excavation he found 
a quicksand condition., The Board finds, however, from its. review of | 
the entire record that the condition was one involving a moving layer 
or belt of sand rather than.a true quicksand condition... Water flowing 
through the sand layer caused. the sand particles? to run into the 
excavation: There is’ not enough evidence of water welling upward 


1The Government CounBer seamed to have a third theory . on 1 the: meaning of the. a Bee 2 
‘slope lines. His questions. at the hearing suggested that: the private engineering firm: in 
preparing: the designs had made an error in showing excavation Jines that were so steep. | 
2 Control of the water portion of the sand and water mixture clearly was an obliga- 

tion of the appellant. Section 1-02. of the, contract’s: Technical . Specifications provides: 
in part: “It will be the eontractor’s responsibility to care for all water in the construction. 
area, including surface runoff, seepage from the river, and area flooding in event of high ~ 
river. stages..* * * The -pumphouse structure is set back sufficiently from the river bank 
to permit its construction without requiring a cofferdam extending into the river channel. 
Sandbageing or other temporary measures may be necessary in event of extreme high water 
and shall be done at the contractor’s expense and discretion. The contractor shall. take | 
precautions to dry up- the foundation: area So ‘that no: concrete will be pace. in water or on 
pe tumeted fill.’ 2 = 
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- Into the excavation to warrant a finding that a quicksand condition | 

existed. a EBs 7 ao 
The appellant’s peepeck: coe wit that iste ths siineeeat iver | 

of sand was thicker than usual, it nonetheless was: a, ‘normal alluvial — 


_ deposit,” and that the. codon at the excavation site was “not an un- 


common condition for this type of material.” The Board finds that the 
appellant did not prove by a preponderance of the evidence * that the 
sand layer in the pumphouse excavation was either an “unknown” 
condition or an “unusual” condition within the meaning of the Changed 
Conditions clause. Therefore, if the appellant is to recover, it must 
be under the first category of that cclause—the one referring to sub- - 
surface: or latent. physical conditions at the site Ene Stas! 
from those indicated i in the contract. a 

The appellant’s expert referred to the aesienes of the pro] ject as one 
of the best international engineering firms. He joined in the view | 
expressed by that firm that the 1: 2 lines shown on two drawings cover- 


ing the pumphouse work were excavation lines, not merely lines guid- 


ing the placement of compacted backfill. He disagreed, however, with 
the same firm, in his conviction that prospective bidders on the 
project were entitled to assume that. core samples assuredly were the 
basis for the indications that the ground would support an 1 excavation : 


4 - with. slopes as steep as those shown on-the drawings... 


Taking into account the entire appeal record; and the nee: posi- 
tions of the parties at the time the bids were placed, ‘it is found that | 
a “first category” changed condition existed on this project. ‘The ap- — 
pala should not have been expected to take his own borings or to — 
make an extensive check on the reliability of the clearly indicated ex-— 
cavation lines. The lines showing the slope of the excavation cast the 
only ray of light ona matter where the contractor otherwise was in the 
dark: The private engineering firm in designing the project-appar- 
ently included those lines on the basis of an assumption—perhaps even 
a guess. The Government: should have anticipated that its bidders 
would: place g oreat faith in the details of design. that were included on.. 
the project drawings by the internationally respected firm that it hired. 
Three major questions must be faced in the calculation of the equit- 
able monetary adjustment that is called for in this appeal, One. comes 
from. a special clause used by the Bureau of Indian -Affairs to modify 
the Changed . Conditions clause. The second. question. concerns our — 
authortiy tomake an allowance for standby « or “pure” delay costs. ‘The 
third is related to the. Government’s assertion that the amount claimed. 
by the appellant for taking the se necessary | to oo to the aa 
conditions i is excessive. Se ioe OF 


oe “3 Ray D,. Roleider: Company, ee TBCA-821. (November, 16, 1965)., 72. LD. 449, 63-2 Cre 


BCA par. 5224. 


 *8ulebach Construction Company, ASBCA Nos. 5699, OTOL, 5703 January 28, 1960), 7 


60-1 BCA par. 2496, 
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, “The special clause, included in ‘the contract’s Special Conditions, i is 
as follows: : Voge ges a ore cree | 


| 13. Changes and Changed: Conditions: ‘The ‘contactor: S ' eiewGon j is ‘ealled to | 
‘Clauses 3 and 4, General: ‘Provisions, Standard Form -23A, which deal with 
changes and changed conditions in: the specifications (not variations in the quan- 
_. tities. included in the Bid Schedule when no change in the.scope of the specifica- 
. tions are involved ) which. may or may not result-in an increase or decrease.in the . 
| “contract: price or any extension of the contract. completion time. Such changes. 
mnust be authorized in writing by the contracting officer. When such changes 
“become necessary ae will be acomult ned i Spplying’t ane eeu silea eve | 
“provisions: — , 
When a change in the epeaidedon® is made: or. where chang od conditions : are. 
involved, the contractor will be ordered, in writing, to. make. the change which 
~ will be described and to submit. a proposal, covering all. costs’ for making the 


"2 change, whether involving an increase or ‘decrease, in the contract price which 


Shall include a. request for: an. extension of. time if warranted. . Where “Unit 
Prices” in the bid: schedule. apply.to any part of the work. involved, : -they shall be 
used. Amounts. of. overhead and profit. will not be. allowed on that pagt of the 
work covered.by the “Unit Prices. Bo 2 ae “ 
Special Condition 13 appears to enlarge’ the duties of the contractor 
beyond those delineated in one of the holdings i mn Shepherd v. United . 
States, 125 Ct. Cl..724 (1953), which states thatthe only initial obliga- 
tion of a contractor who concludes that he has encountered. changed 
conditions is to give notice of such conditions to the contracting officer. 
Shepherd holds further that once that notice has been given, the con- 
‘tractor has no further duty to perform. until after the contracting 
officer has investigated the conditions and has issued a ruting on 
whether or not: the conditions are different to such, an extent as to 
require an equitable adjustment. | : | 
In the last week of March 1968, the appellant’s eae aceon ee 
encountered the sand condition, and it was Decessary to discontinue 
construction operations because oad and earth kept. sloughing off from 
-the sides of the excavation and piling up on the bottom. On Monday, - 
April 1, 1963, the. attorney for the appellant wrote to the Government 
| ‘advising that excavation “under the present plans” was impossible and 
that this. fact had been brought to the attention of a Government 
inspector on March 29,1963. Assertions that a changed condition had 
been encountered, ‘that the plans . and specifications ould have to be 
changed, and that extra costs would result from the changed conditions 
were made specifically i 1m the April 1,1963 letter. 
| The contracting officer replied in a letter dated April 4, 1963, ad- 
_vising the appellant. that the project engineer would “0 over this - 
_ problem. ” Qn April 6, 1963, the project engineer inspected the site. 
The appellant’s project superintendent testified that the project engi- — 


~ -neer on that date directed how the excavation work should proceed, and 


that: contemporaneously. he A. appellant's, oe : made 
the sla ek ch | sy rece © ere 
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[The project engineer]. directed us orally to continue the excavation, with 
_ the excavation de-watered, ‘we were to try. to determine the depth of sand, He 
is of the opinion that the bank of the excavation will stand. He is still of the _ 


opinion it can be done without a cofferdam. 


An early investigation was made of the conditions Caen ie : 
_  -by the appellant, but there was‘a serious delay in issuance of the con- - 
 -tracting officer’s. ruling. On April 29, 1963, more than three weeks 
- after the project engineer investigated the excavation problems, the 
contracting officer (in. Billings, Montana) received a report on the 
matter. from the project engineer. The report was sent from Wolf 
Point, Montana, and advised that the project engineer had not replied. 
before “due to: inclement weather, rain and snow, mud and water that 
: kept the contractor from doing any work or exploration at the site.” 
Concerning the April 6, 1963 meeting at the site, he stated: | 
«%* * Mr, Osgood asked what they should do about it [the sand and water 
condition] ; I told them that it was up to them, what they should do, but that 
if I were doing the job I would want to find out how deep and how much sand 
there was before I made any decision. I made it very plain that what they did 
or accomplished was their responsibility and not the responsibility of the 
Government. Before Mr. Popiel and Mr. Osgood left [on April 6] they decided 


. that on Monday, April 8th, they. would try to probe Ene sand to see if they 


could find out how much there was. 


The project engineer’s report indicates that because of a heavy 
snowstorm, no work was performed during the period of April 8 
through April 12, 1963, and that on April 15, a Monday, employees 
of the contractor probed with a metal rod to determine the depth of 
the sand layer. The project engineer expressed the. opinion in his 
report that the contractor would have to flatten out the walls of the 
pits to a more stable slope, or shore it up in some manner. 

‘On April 26, 1963, the project engineer received a letter from the 
appellant’s attorney which expressed the view that the project eng1- 
neer’s suggestion that the contractor go ahead with the excavation 
in any manner that it saw fit and then attempt to make a claim for 
extra compensation “does not appear to be in conformity with the 
contract.” The letter also recommended that the plans and specifica- 

tions. be modified to provide for the construction of a cofferdam and 
related work. An estimate of approximately $27,000, including | 
$2,892 for “standby” costs was attached to the letter. On May 8, 
1963, the appellant’s attorney wrote to the contracting officer, noting 
that no reply to the contractor’s letter: of April 1 had been received.® | 
~ On May 10, 1963, the project engineer wrote a second memorandum 
discussing his April 6 examination of the excavation. . His recollec-_ 
tion was that he had. advised the contractor’s representative as follows: 


§Tn fact, the contracting officer had replied: on May 4 that the project ‘engineer would. 
go over’ the problem. Presumably, however,- the appellant was concerned. about the 
fact that five weeks had gone by without any expression from the coneelne. officer 
concerning its assertion that changed conditions had been encountered. 
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ok L ‘aia make ‘the statement that if it was “my job” I would like to know ) 
2 what I had to contend” with, but that it was not “my job’ and that it was the 
-. responsibility of the contractor: and that it’ was up to him alone as to ‘What. 
_ method was used in the construction of the pumping plant. ot : 

eR “ it was my feeling at the time that. not enough was mowik as ap the a 


depth and the. extent of the sand for the contractor to decide what method of cs 


construction to use in completing the construction. __ | 
The contracting officer told the appellant’s ores (by telephone) 
on May 9, 1968, that the appellant should proceed with the work as 


it thought. best.. By a letter dated May 15, 1963, the coutracting officer - 


informed the appellant that it had “Failed to establish that conditions 
_ have been encountered which differ materially from those. which could | 
ordinarily be expected as generally inhering in work of the character 
required by the contract * * *.” .The appellant's counsel charges 
that. the delay between April 1, 1963 and May 16, 1963.-was unreason- 
able and inexcusable... A portion ($8,97 4). of the appellant’s. total 
claim of $29,689, as summarized in a document submitted on J uly 15,. 
1965, is for “extra compensation for standby time, for equipment and : 
field personnel, for period April 1 through May-6, 1963. re 
_ The Government is not liable for the financial consequences of rea- | 
sonable delay associated -with the discovery of changed conditions. 
United States.v. Rice, 317 U.S. 61 (1942). This Board does not have _ 
jurisdiction i in this case ® to authorize reimbursement of the contrac- 
- tor’s excess costs that arose from. a standby (“pure” delay) operation 
that may have been necessitated by unreasonable delay in the Govern- 
ment’s issuance of a ruling concerning the claimed changed conditions. | 
A claim for such standby costs is one for damages resulting from 
breach of contract, for which boards of contract appeals traditionally _ 
do not grant relist Intermountain Company, ASBCA No. 4693_ 
. (July 9, 1958), 58-2 BCA par. 4693.. Accordingly, the part of the 
claim that is for standby. costs for the cee April 1 ehrguee May 16, 
1968, is dismissed. | 


The gate aucnens for Controlling the Nine-Foot bec aas 1 | 
Hime Sand . 


In igs post- -hearing briet the sppélinnts counsel ne ‘iad thea ap- 
peal record will support an adjustment of $20,715 for the cost of - 
constructing and removing the sheet piling cofferdam (and related 
activities). The Government’s post-hearing brief included as esti- — 
mate of $10,496.71 for this work, which is referred to as Claim 9in- 
the briefs. In a reply brief the appellant’s counsel submitted a re- 
vised recapitulation of Claim 2, reducing it to $18,394 AT, 

—~§ The’ contract does not contain the clause entitled Price Adjustment for Suspension, 


_ Delay or Interruption of Work, -which is available for use on an cneene WEEE in contrac . 
of the Department of the- Interior.. ai ee — 
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The Board’s review of the Govaminents rationale: supporting its 


estimate of an equitable. adjt ustment, for Claim 2 has disclosed that — 
| for both labor and equipment it includes an unreasonably low number — 
sof days during which construction and. removal work on the cofferdam — 


was in ‘progress. On the other hand, the appellanit’s figures do not 
include adjustments i in two important areas. The first: reduction that 


should be made is one to reflect the fact that installation of the coffer- 
dam saved the contractor the expense of removing additional material 
in the top half of the excavation—if the cofferdam had. not been in-— 
- stalled removal of.a substantial quantity. of earth (and perhaps use of 
some shoring) would have been necessary to ensure the safety of the 
workmen even in the absence of a changed condition. In. addition, 
equipment assigned to a job to perform extra work resulting from 
changed conditions, but which is in-actual operation only part of the 
time during the period required for the performance of such work, — 
should be charged for at 50% of operating equipment rates during | 
the periods when it is not in use. J. D. Shotwell Company, ASBCA 
— No. 8961 (November 30, 1965), 65-2 BCA par. 5243. A reduction in 
the claim amount to fale this requirement into account is called for. 
‘Because the parties are so far apart in their estimates of an equitable 
adjustment for Claim 2, and because definite information seemingly 
is not available as to some items of cost, absolute certainty i in the cal- 
~ culation of an adjustment is not nogsible. However, considering alt 
of the factors discussed above, the Board finds that the hal ie ad- 

Justment tor Claim 2 should be $14,615. 


: . Conclusion 
~The appeal is dismissed as to the claim for standby costs (Claim No. 
1). The appeal is sustained as to the claim that the appellant en- 
countered changed conditions to the extent that rire: is entitled 

to an eats ae (for Claim 2) of $14, 615. | 
| | Draw F. Ravzaean, ¢ C harman. | 
Wacowcun’: : ag? Pot, | 2 de 
i THOMAS M. Dorsrow, Deputy Chairman. | 


- Warrrane F. McGraw, M ember. 
APPEAL, OF ZINSCO ELECTRICAL PRODUCTS 


‘toa ed ad . Decided April. 22, 1966. 


Contracts: Disputes. and: Remedies: Damages: Liquidated Dice 
Contracts: Performarice’ or Default: ‘Generally—Contracts: con 
_ and: Remedies: Damages: Actual Damages re ree 
| Viquidated:. damages: provisions. in. contracts are. valid: sand ‘enforceable - if, eee 
judged as of the time the contract was entered into, they ‘pear 'a reasonable ; 
- relationship to the damage which could be expected to flow from delayed 
‘performance, and the amount of possible actual damages would be difficult 
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7 = ee : _, April 22, 1966 | 7 | 
“or imigfosattlé ‘of ageoretament, in ‘advance, even though as it faniod out ae 


- Actual damages: sustained by the. Government are tmcertein: in amount and 
appear to be minimal, eer ps oo oe . 


BOARD OF CONTRACT APPEALS 


The contractor, through its attorney, has. appealed from thi con- 
| wae officer’s Findings of Fact of October 13, 1965, under which 
liquidated damages were assessed in the amount of $2,050 for delays. 

in delivery of reproduced tracings called for by the. contract. Neither 

party having ig aac & hearing y the case will be decided on basis | 
of the appeal record. | | 

The contract, dated May 1; 1964, paladss Standard Form 33 (Oc- 
tober 1957 Edition) and incorporates the General Provisions of Stand- 

ard Form 32 (September 1961 Edition) for supply contracts. _The | 

7 following items were: required to be furnished : 

Item No. | _ Articles or Services we! ee 

Oe Thirteen (13) alternating-current distribution boards, des» === 
ignated M1A, M2A, M8A, M4A, MSA, MSB, MSC,. MCA, 
_. MCB, N1A, N84, NCA and NSA, shall be furnished..com-. - 
_. plete in accordance with this invitation ; delivery fob rail- 
- road cars or trucks at Hardin, Montana. aa ae 7 La 
ms for the Sum, sum 1 Of ek oe eee heals oa *$6, 269, 86 
7 ee ae (Price ‘for | 
pe RS ot a a ; .. 18 boards) 
“Complete shipment of the equipment under Item’ 2 from a eae 
United States. shipping point or points stated below. will 
_ be made within 365 calendar days after date of receipt of 


: notice of award of contract. * * * 
*Reflects reduction account waiver of performance bond requirement. 


The Notice to Proceed was acknowledged by the contractor on May 
11, 1964, resulting in a scheduled completion date for shipment under 
the contract of May 11, 1965. The distribution boards covered by the 
contract were | actually shipped on May 9, 1965.. The contract pro- 
vided, however, for the delivery of “reproduced tracings of all draw- 
ings,” at least ninety (90)-calendar days prior to the contract shipping 
date+ and made delays in delivery thereof subject to the assessment of 
liquidated damages at the rate of $25 per day.2’ Deliveries of the re- 
| produced tracings were not made. until May 3, 1965, or some 2 82 | ears: 





‘1 Paragraph B 3. ‘of the contract’s Special Requirements reads: a 

“Drawings and Data to Be Furnished by the Contractor * * * e, se manawa i feo 
of drawings.—In addition to the foregoing, the contractor shall furnish full-size reproduced 
tracings of all drawings including layout. drawings, structural-steel drawings, bills of 
material, internal wiring diagrams (if. not shown on panel wiring diagrams) and all. 


-. electrical schematic and wiring diagrams. The tracings. shall: (1) Be delivered to--the 


contracting officer at least ninety (90) calendar days prior x0 the contract shipping: date 
for the equipment (see Paragraph B-9). * * *”7. 
_-2In pertinent part: the contract provides : eB 9. - Delays —Liqutanted: Damages koe 
a In‘addition to both of the foregoing, if the contractor refuses or fails to deliver the com- 
plete and acceptable set of reproduced tracings, as: required by Subparagraph B-3e. to’ the 


ee | Office of Chief Engineer ninety (90) calendar days prior to the contract shipping: date for 


the ‘equipment, then liquidated damages, ‘in the amount of twenty-five dollars: ($25). per 
day, will be assessed the. contractor for each calendar day that the ‘date of RCE EA of the 
complete. ia of reproduced tracings, or: any. part thereof, is delayed.” a 
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after the delivery date specified iherstors in the contract. The figs | 
dated. damages assessed. of $2,050. represent the 82. days of delay in- — 
volved multiplied by the agreed aes rate for peelgecene’ damages of - 
$25 per day. i 7 

In its. Notice of hoped of Noahs 19, 1965, the appellant. attacks 
the contracting: officer’s. findings as erroneous on two grounds, viz:.“2. 
‘There has been.no actual damage suffered by the Government by : 
virtue of the late delivery of reproducible tracings. 2.. The liquidated. 
damag: es provision in the contract is in the nature of a penalty and 
there is no relationship between the sum stated to be assigned. for 
liquidated damages and any, actual damage stemming from a breach 
of the agreement.” As to the first contention the appellant had pre- 
viously called attention to the fact that drawings, preliminary. to those 
required by subparag raph: B-3e of the contract’s Special. Require- 
ments, were delivered on the project on February 18, 1965, and that, 
subject to minor corrections, such drawings | had. been approved -by 
the Government. Commenting ues this aspect of the case the ap- 
pellant’s attorney: states:* ‘* “e * By virtue of their being on the 
job, it is impossible to imagine how or in what’ manner the Govern- 
ment could have suffered ‘actual damage’ by virtue of the fact that 
the reproducible tracings were not delivered until May 8, 1965. * * *” 

Treating this latter argument in the Findings of Fact of October 18, 
1965, the contracting aihicer states: “In the letter of September 22,, 
1965, it is urged that I consider the requirement for reproduced trac- 
ings to be fulfilled by the submittal of drawings with your letter - 
February 12, 1965, which was received on February 18, 1965. * * * 
J cannot find that the submittal of February 12, 1965, fulfilled the 
requirements for reproduced tracings, nor.can I find that they sub- 
stantially fulfilled that requirement. . They were plainly drawings for: 
approval and were handled as such.. Furthermore, the specific require-_ 
ment of Paragraph. B-9, as previously set forth, relates liquidated’ 
damages to reproduced tracings, and not to drawings for approval.” 

The appellant was afforded an opportunity to offer evidence to show 
that the delays involved-in furnishing the reproduced tracings were 
attributable to an excusable cause of. delay, but has failed to do so.. 
In fact, it has not even alleged that it was. is excusably delayed 2 im the 

nerformance of the contract. ee aie 
_ Contentions similar to those made by ihe appellant’ n. the instant 
appeal have been considered by the, Board on a number of ¢ occasions.° 

S Letter of September 22, 1965. ; | | 

4In the decision from which the coped was taken. thes éonieanne officer “ptated® 
“Under the contract, I can consider requests for extensions of time for delays due to- 
— €auses described. in Clause No, 11 of. the General Provisions ‘and Parag graph B-9 of. the 
- Special Requirements. If you wish to furnish any information regarding any such delays, . 
I will consider them and issue my decision on such requests. _ Otherwise, on the basis of 
_ the material presently before me I must conclude that the delay. is not excusable, * * *'* 


’ American “Ligurian Company, Inc., IBCA-4924-65 (January 21, 1966), 73 LD, 15, | 
66-1. BCA par. 6826 ; Sunset Cena Ine., IBCA-454-9-64 (October ane 1965), 72 
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| April 21, 1966 | | 
While the. Coverinent takes exception, to ‘the appellant's cantenecn . 
— that the Government suffered. no actual dama ge as a result of the late. 
| delivery of reproduced. tracings,® we need not pass upon. this point. 
Both the Courts and the Boar dé® have held that actual damages need 
not be. shown, in circumstances where, judged at the time of. contract-.. 
Jing, G . the damages likely to result from delayed performance: are 
uncertain in amount or are difficult to ascertain and (ii) the amount. 
of liquidated damages provided for in.the contract has been established. 
in‘a fair-and ae attempt to fix just compensation for. antici- 
pated loss covered by breach of contract. cee ee . 
In the very recent case of 8 outhwest Engineering Company Vv. U nihted 
| States, 341 F. 2d 998 (8th Cir. 1965), cert..den. 382 U.S. 819, the Court. 
; sustained. the liquidated damages assessed in. Ena where the 
parties: had. stipulated. that. the Government. had suffered no actual. 
| damages” as a result of the delayed performance. Addressing itself. 
' to the argument that the liquidated damages there provided for con-. 
stituted penalty provisions, the Court stated : “Two requirements must 
be considered to determine whether the provision included in the con- 
tract fixing the amount of damages payable on breach will be inter-, 
preted as an enforceable liquidated damage clause rather than an un- 
enforceable penalty clause. First, the amount so. fixed must be. a 
reasonable forecast of just eemipeneation for the harm that is caused by 
the breach, and second, the harm that is caused by the breach must be 
one that is incapable or very difficult of accurate estimation. * * * 
Whether these requirements have been complied with must be viewed 
as of the time the contract was executed rather than when the con- 


ILD. 440, 65-2 BCA par. 5188: McGraw-Edison Co., IBCA-434-4-64 (May. 17, 1965), 
65~1 BCA par. 4852; Southwest Welding & Manufacturing Division, Yuba Consolidated 
Industries, IBCA-—281 (October 29, 1962), 69 I.D. 173, 1962 BCA par. 3564; Refer Con- 
struction Co., IBCA~267 (May 19, 1961), 68 I.D. 140, 61-1 BCA par. 3048; Truar Machine 
é& Toot Co., IBCA-195 (July 21, 1959), 59-2 BCA par. 2280; and Par ‘ker-Schram Co., 
IBCA-96 (April 7, 1959, 66 LD. 142, 59-1 BCA par. 2127. 

‘In its Statement of Position the Government states: “* * * There is no reason 
whatsoever to believe that the Government suffered no actual damage; * * * there is no. 
case involving delay under a Bureau: contract where actual damage, however minimal; hag 
not been suffered. This is simply due to the inherent and inevitable effect of a delay; it 
“must of-necessity cause increased costs: to the Government, if for no other. reason than | 
increased overhead costs.” 

7 Priebe & Sons’ v. United States, ‘832 U.S. 407 (1947) ; ; Wise v. United States, 249 U.S. 
361. (1919) ; and United States ve - Bethlehem Steel Co.,. 203 U.S. 105 (1907), in which the 
Court noted the’ development that had oeeurr ed’ in the law respecting liquidated damages, 
stating: # ¥ The ‘Courts at one time seemed to be quite strong in their views and would 
Secarcely admit that there ever was a valid contract. providing for liquidated damages. 

Their tendency’ was'to construe the language as a penalty, ‘so that nothing but the actual 
damages : sustained | by the ‘party aggrieved could be recovered, | * Subsequently. the courts: 
became more tolerant of ‘such provisions, and have become str ongly inclined to allow parties 
to make their own contr acts, and to carry out. their intentions, even when it would result 
in the recovery ofan amount stated as liquidated damages, upon proof of the violation of 
the contract, and without ‘proof of the damages actually sustained. * * * The question 
always is, What did the’ parties intend by the language used? When such intention is 

ascertained it is ordinarily the duty of the court to carry it out. =? ee a, ° 
. 5 See cases cited in N ote 5, supra. _ 
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. tract was . breached or at some other subsequent time. Courts pres-. 
ently look with candor upon provisions that are deliberately entered, ; 
into between ' parties and therefore do not look with disfavor upon 
_ liquidated damage. stipulations. * * *? - 
‘Turning now to the facts involved in the instant appeal we note. 
that the appellant has offered no proof in support of its contentions; ° 
nor has it cited. any authority in support of the propositions advanced. 
Taking cognizance of the relationship: between the reproduced trac- 
ings in question and the Yellowtail Powerplant for which they. were. 
procured, we find that, viewed'as of the time of contracting, the 
damages likely to result from delays in furnishing the required’ trace. 
ings would have been difficult, if not impossible, to estimate. We 
further find that viewed in the same perspective the amount of liqui- 
dated damages “provided for bore a reasonable relationship to the - 
amount of actual damages that could have.been expected to flow from. 
~ delays in furnishing the ‘Teprodnced tracings as required by the 
contract.© : -_ | 
As to the appellaiit’s contention that the preliminary drawings sub-. 
mitted for approval on February 18, 1965, should have been accepted 


as satisfying the contract. requirement for an acceptable set of repro- 


duced tracings, we are without authority to substitute a different 
agreement for ae a that the parties have made, ae. 


C onclusion. 


| “On the Gaais of the facts found and the gatbontes Siad, the Board | 
concludes that the appellant has failed to show that the liquidated. a 
damages assessed for delayed performance ¢ of = contract, were im- 
| oe eee the orpen 1s denied. : | | 


| Wronase F. McGraw, u rember. 
Wn CONCUR: 


| Dran ee Rarzman, C halnnan: 
Tomas M. Durston, Deputy Chairman. 


9 Mere allegations are not an ‘acceptable: substitute . for proof. American Ligurian 
Company, Inc. and Sunset Construction, Inc., note & supra. 

40 The contractor was unquestionably aware from the terms of the invitation that the 
items ‘covered by the contract were required for: the Yellowtail Powerplant, E.g., Supple- 
mental Notice No, 1 to Invitation No. DS-6084 dated April 15, 1964, makes this clear. 
Commenting upon ‘this relationship the Department Counsel states : ‘se * * Needless to 
say, the problems that could arise from the lack of tracings are varied, and could range 
from minor problems perhaps involving a minimum of time or money, to a situation where 
a whole power System was out of commission for quite some time—involving the loss of 
thousands of dollars per day by the Government, * * * this contract is an integral part 
of the equipment for Yellowtail Powerplant. Looking at it as of the time the contract 
- Was entered into, a delay in the submission of .the reproduced tracings quite probably 
could have resulted in the. delay. in installation or operation of the equipment. called for | 
under the eontract, as well as to the associated and. inter- related equipment at Yellowtail a 
_ Powerplant, *.* #7 | 2 
— 1 Sunset Construction, re “note Dy supra a; RER Construction Company, IBCA-418 and = 
IBCA-—458-9-64. (Sepceantes 27, EPP 72 I.D. eas 65-2 BCA par. 5109. 
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RICHARD C. COOK 
RAY LA FRENERE 
A-30582 Decided May 2, 1966 
‘Oil and Gas Leases: Applications: Sole Party in Interest 
‘When an oil and gas lease offer, filed on a drawing entry card, contains the - 
-: name of an additional party in interest, and the required ‘statement of ~ 
interest, copy or explanation of the agreement between. the parties, and 
evidence of the qualifications of the additional | party to hold such interest 


are not. filed within the time allowed by the se es 8 regulations, the 
: | offer i is properly rejected. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Richard C. Cook and Ray La Frenere have appealed to the eee 
of the Interior from a decision dated July 8, 1965, whereby the Office 
of Appeals and Hearings, Bureau of Land Management, affirmed a 
decision, of the Fairbanks, Alaska, land office rejecting their noncom- 
petitive oil and gas lease offers, Fairbanks 032763, 032765 and 032847, 
filed pursuant.to section 17 of the Mineral Leasing Act, as amended, 
74. Stat. 781 (1960), 830 U.S.C. § 226 (1964). 

The lease offers were filed by appellant Cook for inclusion in a draw- 
ing of simultaneously filed lease offers held on June 11, 1964. Each 
offer was filed on Form 4-1720 (February 1964), Special Alaska Oil 
and Gas Drawing Entry Card, and each offer listed appellant La Fre- 
nere as having a 66 percent interest in the offer. — 

By a decision dated July 10, 1964, the land office rej ‘ected the offers 
for the reason that. the: separate statement and copy of the written 
agreement, if any, required by 48 CFR 3123.2(c) (3) were not filed.* 
The Office of Appeals and. Hearings, noting that the regulation also 
required that all interested parties must submit evidence of their 


oe The cited regulation provides in pertinent part that: 
i 4 ‘x * * Jf there are other parties interested in the offer a separate statement must be © 
signed. by them and by the offeror, setting forth the nature and extent’ of the interest of 
each in-the offer; the nature of the agreement between them if oral, and a copy of such 
agreement if written.. Such separate statement and written agreement, if any, must be 
filed not later than:15 days. after the filing of the lease offer. All interested parties must 
furnish evidence of their qualifications to hold such lease interest.” 


73 | LD. No. 5 


220-540—66——_1 
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qualifications to take and hold the interests sought, found that the 

necessary showing was not made within the time allowed by the regu- 
_ lation and that the offers were properly rejected, citing Genia Ben Ezra 
- et ab, 67 ID. 400 (1960), and oe Breslauer, A-29129 (J anuary 

10, 1963). | | | 

The appellants do not dace ee failure to honiply with the require- 
ments of the regulation They contend, however, that substantial 
compliance with the requirements was reade in that. all the informa- 
tion called for by the special card was given and that the demand for 
additional. information was apparently based wpon the technicality | 
-of-the information called for by Form 4-1158 (Offer to: Lease and 
Lease for Oil and Gas), which was not used in the drawing. They 
assert that reference was made to 43 CFR 192.42 (e) and (f) (now 
43 CFR 3123.2), that the cited regulation requires the filing of Form 
41158 in five copies but that, for the special drawing, filing an offer 
on the drawing entry card was deemed sufficient compliance, and that 
Form 4-1158 became applicable after an acceptance by the Depart- 
“ment. They further contend that there was no space for signature 
by La Frenere on the drawing entry card and that acceptance’ was 
never given to allow the parties to complete Form 4-1158 and to comply 
with the requirements of that form.. In substance, then, the appel- 
lants contend simply that compliance with the provisions of 43 CFR 
_ §123.2(c) (8) was not eee until after Form 4-1158 had been 
completed. | 

This contention eae merit, and thé appellants arguments er 
a basic misunderstanding of the applicable regulations. 

By regulations published on February 15, 1964 (29 F.R. 2502, now 
contained in 48. CFR 3123.9), the Department prescribed the current 
system for the leasing, by leasing units identified by parcel numbers of 
lands included in expired, canceled, relinquished, or terminated oil 
and gas leases and for the filing of simultaneous lease offers for such 
parcels of land. The regulation provides i in part that: | 


- Offers to lease ‘such designated leasing units by parcel ntimbers must the ‘gub- 
mitted on a form approved by the Director, “Simultaneous Oil and Gas Entry 


- _ Card” signed and fully executed by the applicant or his duly authorized agent in 


in his pehalt.. ‘The entry gard will constitute the applicant’s offer to lease the 
numbered leasing unit by. participating in the drawing. to determine ‘the suc- 
cessful drawee. By signing: and submitting: the entry card, the’ ‘applicant agrees 
that he will be bound to-a lease on a current form approved by the ‘Director 
for the described parcel if such a lease’ is issued to him as a result of the draw- : 
ing, *5* 43 GFR. 3128.9(c), formerly 43 GFR 192.43 (c). _— 


The drawing in which the appellants participated, ivmed 3 a “special 
drawing,” was conducted pursuant to the foregoing regulation, and 
the drawing entry cards filed by the appellants conformed in substance 


and form with the “Simultaneous Oil and Gas Entry Card” prescribed +. 


by the regula tion. Each card stated on its face that: 
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‘= : The Gade hed. agrees that the: eieceaatill drawing of this card will 
| bind him to a lease, on Form 41158, for the described parcel if such a lease is 
issued to him by the Bur eau of Land Management as a result of this drawing. 

On the reverse side of the card, below the heating “Other I Parties 
In Interest, ve appeared the following: 

mk NOTE: Compliance must be made with the provisions of 48 CFR 192. 42 on 
and (f) [43 CPR 3128.2]. — 

Contrary to the assertion of the spealinnts the: reg Fac ons cited c on 
the drawing entry card contain no reference to he filmg of Form 
4-1158: They simply set forth the items ‘of information or docu- 
mentation that are required to accompany a lease offer or to be filed 
within a prescribed period after the filing of the offer. The require- 
ment for the filing of Form 4-1158, which is set forth in 48 CFR 
8123.1, formerly 43 CFR 192.42 (a) and (b), provides i in. part that: 


(a) Hacept as provided in § 8128. 9, to obtain a non- competitive lease an offer 
to accept such lease must be made on a form approved by the Director. “Offer 
to lease and lease for oil and gas” [Form 4-1158], or ou. unofficial copies of that. 
form in current use * * *, (Italics added.) | 


.(b)- Five copies..of the official form, or valid repr re thereof, for each 


offer to lease shall be filed in the proper land office. * * *, 


Thus, the specification of information which must accompany an oil 
2as and lease offer is set forth quite independent of the provision for 
the form which is to be used for submitting an offer.. The form used by 
the appellants contained adequate notice of the regulations with which 
they were required to comply as a condition to the acceptance of their 
lease offers,? and the appellants’ statement that they gave all of the 
- information called for by the drawing entry card is factually incor- 
‘rect. Accordingly, their offers were properly rejected for the reasons 
given by the Bureau. See Pimothy G. Lei: A-30487 (March 16, 

1966). 

| Therefore, pursuant to the authority cepted to ‘ie selieese by 
the Secretary of the Interior (210 DM 2. eae) (2) 5 24 #. R. 2s 
the e' decision appealed from is affirmed. 


~Benzar gE Fue. 
Assistant Solicitor. 


= The drawing gana stated specifically. that the iacor: certified “(3) that 4he dapitoant 
is the sole party in interest in this offer and the lease if issued, or if not the sole party in 
interest, that the names and addresses of all other interested parties are set forth on the 
reverse hereof.” As noted earlier, on the reverse side of the card appeared the heading 
“Other Parties in. Interest” with the notation that compliance must be made with 43 _ 
CFR 192.42 (e) and (f}. The pertinent provisions: of the regulation, now in 48 CER 
3123. 2, are set forth in footnote 1. : . | 
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STATE OF LOUISIANA v. STATE EXPLORATION COMPANY, ET AL. 
(A-30505 = (st*éC ech May 12, 1966 


State Grants—Swamplands 


A selection made in behalf of the State of Louisiana under the Inter nal 
Improvement Act of September 4, 1841, prior to the Swamp Land Act of 
March 2, 1849, but approved thereafter, is considered as appropriating the 
land and precluding the grant of swamplands to the State under the 1849 
act, and a subsequent relinquishment of the States’ claim under the 1841 
act many years later cannot effectuate the grant under the act of 1849 or 
the general Swamp Land Act of ' ‘September 28, 1850, since they are grants 

in pracsentt operating upon facts as of their dates of the enactment, and do 
not apply to facts which have changed after their enactment. 


Oil and Gas Leases: Generally—0Oil and Gas Leases: Cancellation—0il ani | 
Gas Leases: Lands Subject to—Public Lands: Jurisdiction Over—Rules 
of Practice: Hearings—Rules of Practice: Private ne ee 
Grants—Swamplands — | 
Where the Bureau of Land Management. has required a State, which 
filed a swampland selection, to contest a Federal oil and gas lease by 
establishing evidence at a hearing as to the character of the land at the date 
of the Swamp Land Act, the Department is not limited in its consideration of 
the State’s application to the sole question of the character of the land at | 
the date of the Swamp Land Act, but may also resolve any legal issues 
which will determine whether title should be approved in the State. 


Ou and Gas Leases: Cancellation—State Grants—Statutory Construction 
. Generally | | 


Land grants are construed in raver of the Unitea ren and therefore 
any doubts as to the inapplicability of a State grant to lands leased for 
oil and gas purposes by the United States as Federal lands, which would 
necessitate the eo neeeon of the lease, should be PEERONCS in- favor OF ne 

Umated States. 


APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


An aeeal to the Secretary of the Interior from a decision by the 
Chief, Office of Appeals and Hearings, Bureau of Land Management, 
dated May 20, 1965, has been filed by the State Exploration Company 
and Trice Production Company (reorganized), lessees of Federal oil 


and gas lease BLM 017566 for lot 6 sec. 31, T. 13 S., R. 3 E., La. Mer., 


Louisiana. The decision ruled that the lease is ineffective and subject 
to cancellation because it found that the lot was swampland with title - 
passing to the State of Louisiana under the Swamp and Overflowed 
Land Act of March 2, 1849, 9 Stat. 352, and that the State’s selection 
for the lot should be approved and patent to the State issued after = 
cellation of the lease. 

Oil and gas lease BLM 017566 was issued siteative mebruaey 1, 1950, 
to Edward F. LeBlanc under the Mineral Leasing Act of 1920, 41 Stat. | 
437, as amended, 30 U.S.C. § 181 e¢ seg. (1964). The record title in- 
terest in the lease is now held by the above-named appellants, with. 
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| Meath eosie interests being held by other parties. The Jease is 
currently in an extended term.* | | 
By a letter of April 18, 1962, the State of Louisiana re a con- 
firmation of a selection ade bie the State on June 27, 1850, under the 
1849 act of certain lands, including the lot in question fee. pursuant to | 
the act of March 8, 1857, 11. Stat. 251 (subsequently enacted as Rev. 
Stat. § 2484 (1875), 43 U. 8. C. § 986 (1964) ), conferring title in States 
to lands selected or reported to the General Land Office as swamp and 
overfiowed lands prior to the date of the act so far as they remained 
vacant and unappropriated. The Bureau of Land Management on 
June 21, 1962, issued a clear list (No. 317) to the State. However, 
this was subsequently revoked by a land office decision issued Decem- 
ber 5, 1962, which restored the selection to its pre-existing ‘status as 
an application and required the State to initiate a contest proceeding — 
- against the conflicting oil and gas lease to establish the swamp charac- 
ter of the land. Citing as authority departmental rulings State of — 
Louisiana, Thomas Connell, A-27817 (January 30, 1959), and Thomas — 
Connell, A-29086 (October 16, 1962). By a decision dated January — 
80, 19638, the Acting Associate Director, Bureau of Land Management 
relieved. the State of the necessity of instituting a contest and directed 
that a hearing be held, with the burden of proof to be on the State. 
The hearing commenced on May 27, 1968, but was continued in view. 
of bankruptcy proceedings of the ice Byodieton Company. After | 
various postponements it was resumed on March 3, 1964. > 
In the meantime, the State discovered that the selection: made in : 
1850 by the State had been rejected on May 11, 1853. Therefore, it — 
made a new selection on May 30, 1963. This selection was approved. 
by the decision of the Chief, Office of Appeals and Hearings, who made 
the initial decision in this proceeding, the hearing examiner having 
been instructed to make only a recommended decision. | 
In his decision, the Chief, Office of Appeals and Hearings reviewed 
the evideuce introduced: by the State to support its claim that the lot 
was swampland as of the date of the act of March 2, 1849, and found 
that it satisfactorily proved the State’s claim. He ruled that, as the . 
grant to the State under the Swamp Land Act was a grant in praesents, 
once it is determined that the lands are of the character described in 
the act the State’s inchoate title becomes perfect as of the date of the act, 
citing Michigan Land and Lumber Company v. Rust, 168 U.S. 589 
(1897) ; that after the Department makes such a derermibation its lack 
of jurisdiction over the land and minerals in it becomes confirmed. 
| + Phe Jease. became extended by. being in a ‘producing status under’ a communitization | 
agreement No. 14-0 08001-6695, approved December 29, 1959, effective June 8, 1958, with 
production commencing on J anuary 22, 1960, from a well. within the communitized area. 
The area was placed - within the undefined known geologic structure. of the Theall field,. 


effective January 22, 1960. On March 27, 1963, the Secretary of. the Interior approved, a. - 
Theall unit ser ecment proposal, emectine as of April 1, 1962. . 
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and any action taken copending their disposition io that time is 
rendered ineffective, citing Unated States v. Minnesota, 270 US. 181, 
206 (1926) ; State of Louisiana et al., A-27345 (March 4, 1957) ; and 
that therefore oil and gas lease BLM 017566 is ineffective, He dis- 
misséd legal arguments made by the lessees as grounds for barring the © 
passage of title to the State, finding no grounds for an alleged estoppel 


against the State, finding that the lands were public lands at the time _ 


of the 1849 act, and refusing to find that the State was precluded from 

7 selecting the lands under the Swamp Land Act at this time because of a 

_ . prior selection of the same lands under another act which selection | 

had been relinquished. — | 

The act of March 2, 1849, under watch the State pice the land, | 

grants the swamp aad overflowed lands in Louisiana to that State, | 
with fee simple title to vest in the State upon approval by the Secre- 

_ tary, so far as the lands are not claimed or held by individuals. There | 
were certain. exceptions not applicable here. An act somewhat: simi- — 
lar to this was passed on September 28, 1850, 9 Stat. 519, granting to. 
the State of Arkansas and other States of the Union in which such 

Jands may be situated, for a like purpose, “the whole of those swamp 
and overflowed lands, made unfit thereby for cultivation, which shall 


remain unsold at the passage of this act * * *.” The 1850 act pro- 


vided that it was the duty of the Secretary of the Interior, as soon 
as practicable after the act, to make out an accurate list and plots of 
the lands and transmit the same to the Governor of the State and at. 
his request “cause a patent to be issued to the State therefor: and on 
that patent, the fee simple to said lands shall vest in the said State 
_* * *” ‘The general provisions of the 1850 act were carried into sec- 
tions 247 9-2481 of the Revised Prete (187 ae 43 U.S.C. §§ erer 
(1964), | 
eas bee ae has considered the 1850 act i be substantially 
a reenactment of the 1849 act so far as Louisiana is concerned, with the 
restrictions and exceptions of the earlier act removed. | Bee. State of 
Louisiana, 32 L.D. 270 (1903). However, the Supreme Court has 
. assumed, without deciding, that under the practice of this Department 


-2'The act of. “March 2, 1849 (9 Stat. 352), provides in part as follows: 
“That to aid the State of Louisiana in constructing the necessary levees and drains to 
_ reclaim the swamp and overflowed lands therein, the whole of those swamp and overflowed 
lands, which may be or are found unfit for cultivation, shall be, and the same are hereby, 
granted to that State, 
' “Snc..2. And be it further enacted, That as soon as the “Secretary of. ‘the Treasury 
fthereafter the Secretary of the Interior], shall be advised, by the Governor of Louisiana, 
that that State has made the necessary preparation to defray the expenses thereof, he shall 
eause a personal examination to be made, under the. direction of the surveyor-general 
_thereof, by experienced and faithful deputies, of all the swamp lands therein. which are 
subject to. overflow and unfit for cultivation; and a list of the same to be made out, and 
certified by the ‘deputies and surveyor-general, to the Secretary * * *, who shall approve 
the same, so far as they are not claimed or held by individuals; and Bn that approval, the 
fee simple to said lands et vest in the said State of Louisiana, BuDIESE to the be i of 
- the legislature thereof: m9) , 
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the aie of Upiinane: 46 the swamp and Siaowed lands may be 
allowed under either the special act of 1849 or the general act of 1850. 
Work v. Louisiana, 969 U.S. 250, 252 ( 1925). Aside from later acts, 
such as the 1857 act, supra, ahich confirmed title or otherwise pur- 
ported to. convey the fee, these two acts themselves are different in, 
their wording as to when fee simple title is deemed to pass to the 
State. ‘Under the 1849 act it is when the selection is approved by the 
Secretary, but under the 1850 act it is upon issuance of a patent to 
the State. The. acts, however, are similar enough, and have been 
considered on a parity enough in court and departmental decisions, 
— so that decisions under either act have great geieht In: considering | 
the effect of the other act. 
-_ Although the State of Louisiana filed its cision under we 1849 
act and requests the issuance of a patent, a patent. is not necessary 
under that act to convey the State’s title. Nevertheless, in addition 
_to the: approval of a selection. under that act, a patent may be issued. 
to furnish evidence of the State’s title. Soe filing its new selection ' 
application, the State has made no assertion that the Tee simple t title to 
the lot has ever passed to it under the 1849 or 1850 act. It claims 
- only an equitable right or title and acknowledges that the owe title | 
is in the United States. . pee, 
‘The appellants, i in. eealenaae that ae Aecsion below 3 1s ‘erroneous, 
rely on certain actions taken concerning Jot 6. They cite the State’s 
Exhibit H presented : at. the hearing, which is a tract book record. of the 
| State of Louisiana, claiming it shows that lot 6 was entered on June 
29, 1848, under the Internal Improvement Act of 1841, 5 Stat. 455 
( subsequently enacted with some minor changes as cS 2378 and 2379 
of the Revised Statutes (1875), 48 U.S.C. § 857 (1964) )* in the land 
office in Louisiana, with Internal Improvement Warrant 361 issued. 
by the State to Samuel Russell Rice. Clear list 6(B), dated March 
26, 1850, and approved by the Secretary April 13, 1850, included the 
~ selection of Lot 6 (Contestees’ Exhibit 2)... This selection under the 
1841 act, the appellants contend, rendered the land not subject to the 





3 Ag qrordad aieivice the time in question here (1848-1850), the act of September 4, 1841 
(5 Stat. A515), provided in pertinent part as follows : 

“Suc. 8. * * * That there shall be granted to each State specified in the first section of 
this act [the States included Louisiana] five hundred thousand acres of land for pur- 
‘poses of internal improvement : Provided, that to each of the said States which has already | 
received grants for said purposes, there is hereby granted no more than a quantity of land 
which shall, together with the amount such State has already received as aforesaid, Thake | 
five hundred thousand acres, the selections in all of the said States, to be made within. 
their limits respectively i in such manner as the Legislatures thereof shall direct ; and located 
in parcels conformably to sectional divisions and subdivisions, of not less than three hun- 
dred and twenty acres in any one location, on any public land except such as is or may. 
be reserved from sale by: any law of Congress: or- proclamation. of. the President of the 
- United States, which said locations may be made at any time after the lands of the United. 
States i in said States respectively, shall have been surveyed according to existing laws. 7 * 7 


Provision was, also made: in _ the; act for. a ort to new States as they were admitted. into . 
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swampland grant in 1849. The May 11, 1852, rejection of the 1850 © 
swampland selection of this lot, mentioned previously, ¥ was stated on 
the rejection list (Contestees’ Exhibit 3) to be for the reason that the 
lands “were sold and located prior to the passage of [the act of March 
2, 1849].” There is no record that. the State ever appealed from this 
action. The State, however, relies on the fact: that in 1880 the State 
of Louisiana relinquished the land located by Samuel Russell Rice 
under Internal Improvement Warrant 861, which included lot 6 
in question here, and another warrant (339) ,* and that the United 
States by the Cominissioner of the General Land Office accepted this 
relinquishment by letter dated April 30, 1880 (Contestant’s Exhibit — 
G). There is no record that the State ever took any action thereafter 
to confirm or acquire title to lot 6 under the Swamp Land Acts until 
its action in 1962, which was after the oil and gas lease had been issued 
for many years and production had been obtained. 7 

To show that the State did not take any action, the contestees at 
the hearing presented a letter dated September 30, 1939, from the. 
Register of the State of Louisiana to attorneys representing them, in 
response to an inquiry as to the status of lot 6, stating that a letter 
from the Bureau of Land Management had reported the lot to be 
vacant United States land (Contestees’ Exhibit 6). ‘There was also 
testimony by an employee of the Trice Production Company that 
this letter was received before the company drilled wells in the unit 
area, and that the State’s Department of Conservation authorized the 
creation of field units including the lot and the company expended 
over $800,000 in drilling before knowing of any claim to the land by 
the State (Tr. 166-171). 

The appellants’ contentions may be summarized as follows: First, 
they contend that the rejection of the State’s swampland selection 
in 1853 without any appeal being taken by the State is res judicata and 
that the selection made by the State in 1963 is, in effect, an attempt to 
appeal that action but is barred because of its untimeliness.. Second, 
they contend that the decision below erred in holding that the lot was 
_ public land in 1849, because they insist that the selection under the 
Internal Improvement Act of 1841 was prior in time and appropriated 
the land, with full title going to the State in 1850 when the selection 
was approved, and relating back to 1848 when it was made, that. no. 
other action by the United States was needed to pass title to the State, 
and that the se U itself constituted a determination that the land i 


4 After the hearing the contestees’ attorney by letter of May 22, 1964, fvaneiiieead: to ‘the 
hearing examiner a copy of the State’s relinquishment executed by the Governor and 
Register of Louisiana on April 24, 1880, which states that Internal Improvement. Warrants 
861 and 839 had been withdrawn from the Land Department at. Washington, D.C., by the - . 
the legal heirs of Samuel Russell Rice because part of the approved location under such _ 
warrants had been previously disposed of by the United States. It does not state which of 
_ the located lands were in that category. The document'states that the officials. “transfer, 

-remise and relinquish unto the United States” the lands located under the warrants. 
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was ened to no iopher: rights of the State of Loiciann and was a 
determination that the land approved was not subject to the Swamp 
Land. Act. They contend that the State’s ‘subsequent relinquishment 
of the internal improvement selection did not affect the status of the © 
land in 1849, that as the Swamp Land Act i is a grant in praesenti, it 
| operates sale as of the date of its enactment, at which time the land 


was not available. Third, they. contend that the decision. erred in 


failing to hold that. the State was estopped to claim rights to the land ~ 
in question under the Swamp Land Act of 1849, legally because it had — 
already accepted title to the land under a different act, and equitably 
because the appellants have made extensive expenditures 3 in reliance 
upon - information from the State and because the State had failed to 
claim the land as swampland for more than eighty years after it re- 
linguished its title under the Internal Improvement Act. Fourth, 
they contend that the decision erred in finding that the State sustained 
its burden of proving the swampland shanacier of the land as of 1849. 

The State in response relies on the Bureau’s decision and adopts its - 
brief filed with the Director. In that brief it discussed the evidence 
at the hearing and asserts that it adequately proved the swampland 
character of the land. Tt contends that the only i issue which was prop- 
erly raised at the hearing and which can be considered by this Depart- 
ment is the factual question of the character of the land. Therefore, 
it contends that the legal issues raised by appellants may not be en- 
tertained but can be considered, if at all, only in a judicial proceeding. 
It suggests that the legal issues were not raised by the appellants prior 
to the hearmg, and thus their consideration thereafter is precluded. 
In response to the legal arguments, it asserts that res judicata is not 
applicable because nothing in the Swamp Land Act precludes it from 
filing another selection. It suggests also that the internal improve-_ 
ment warrant was not located properly, although it does not explain 
why; and then contends alternatively that the land was public land 
in 1849 because the warrant was not approved until 1850, and that, in 
any event, in 1880 upon relinquishment of the State’s Artin under the 
act of 1841, the land was no longer burdened by the effects of the 
location ‘warrant and. title to the land reverted to the United States 
to the condition or status it was In before the warrant was approved, 
and thus a new selection could be made under the Swamp Land Act. 
It denies any equities in the appellants against the State, claiming 
that they. should have been on notice that the land was swampland, 
and it asserts that it has equities because of the revenues which can 
inure to the State fromthe lot. 

We consider first the State’s contention that dis Department is 
limited in its consideration of the State’s selection to the factual ques- 
tion of the character of the. land. The State cites no » authority for 

220-540—66——2 | , 
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this proposition other than Bureau decisions calling for hearings as 
to the character of land in oil and gas leases when a State selection 
application is filed. The fact that these decisions and those cited by 
_ the Bureau in ordering the State to proceed in this case required 4 


hearing on the characteristics of the land did not limit the scope of 


inquiry which could be made, but simply established the minimum 
that the State must show in order to prevail over the oil and gas 
leases. Clearly, if the facts established that the land was not swamp- 
land in character, there would be no reason to consider other questions | 
- which might affect the validity of the State’s claim. - 
The next issue to be considered in this case pertains to the ata 
of the lot at the date of the Swamp Land Act of 1849 and also the act. 
of 1850.. From the facts shown in the record this depends upon what 
effect should be ‘given to the internal improvement selection filed in _ 
1848. There has been no denial by the State that the selection was 
filed in the proper United States office prior to the Swamp Land Acts, — 
‘but it states that the approval of the selection was not given until after 
the 1849 act. It also states that neither Rice nor his successors in — 
interest ever acquired a State patent, and implies it is because the State 


would not have been authorized to issue-one which would have passed - 


title in any event. However, this may be, it does not matter whether 
the locator under the warrant ever obtained a State patent since the 
problem here is not whether individuals ever acquired title from the 
State, but whether the State ever acquired any title or right against | 
the United States which should be considered as precluding a gran 
to it under the Swamp Land Acts. 

The act of September 4, 1841, supra, did not. expressly state that it. 
conveyed fee simple title nor did it provide for the issuance of patents 
by the United States, although the language “shall be granted” would _ 
imply the passage of title at some time. By an act of August 3, 1854, _ 
10 Stat. 346, subsequently enacted as Rev. Stat. § 2449 (1875),.48 U. S. C. 
—-§ 859 (1964), it was provided that where lands had been or ‘would be 
granted by any act of Congress to any State and the act didnot.convey _ 
the fee simple title to the lands, or require patents to be issued therefor, 
the list of such lands which had been or would be certified by the Com- _ 
missioner of the General Land Office (later the Secretary of Interior) _ 
or his delegate, as originals or copies of the originals or records would. 
‘be regarded as conveying the fee simple of all the lands embraced in 
such lists that were of the character contemplated by the act of Con- 


- . gress” and intended to be granted thereby. List 6(B) apparently was 


such a list despite the statement in the decision below that no clear 
list, had ever issued for the selection. Two cases decided after the. 
passage of the 1854 act held that in conflicts between selectors for 
States under the 1841 act and settlers claiming under other acts the 
better right to the land is determined by which party took the initiatory | 
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ieee : if followed up vos a, patent that right relates back to the date of 

_ the initiatory act and cuts off all intervening claimants. Shepley v. 
Cowan, 91 U.S. 380, 337 (1875) ; McCreery v. Haskell, 119 U.S, 327 © 

(1886). The Mu cCreery c case cited Rev. Stat. § 2449 as embodying the | 
1854 act. 


‘However, even prior to the 1854. ‘act, the paeten oe this Depart- i. 


ment was that the priority of right and effect of a selection under the 
1841 act are dependent upon when the selection is filed, and that con- — 
| flicts would be settled upon the basis of priority of Gling See In- | 
_ structions issued to the United States Registers from the. Commissioner | 
_of the General Land Office in a circular dated August 6, 1847, 1 Lester 
Land Laws 501 (No. 545, 1882). In a later. Supreme Court case it 


was stated with respect £6 the 1841 act that although the selections 


were to be made in a manner provided by. the legislature of the States 
~ to which it applied, “such selections were subject to the approval of 
the land’ department of the United States, but when so made and 
approved the lands were to be certified to the State, and such certifica- 
tion was to have all the effect of a patent.” Deweese v. Reinhard, 165 
U.S. 386, 390 (1897). To the same effect, Zson v. Nelson Min. Co., 47 
Fed. 199 (C.C.D. Ore. 1891). It is clear, therefore, that the selection: 
in behalf of a State under the 1841 act was eoneidoved to be an appro- 
priation of the land which would have the effect of invalidating any 
subsequent selection, claim, or grant under any 8 acts of Congress when. 
approved by the Secretary. — 
The Department early took this position in consideri ing conflicts 
- between selections in: behalf of States under the 1841 act and the 
Swamp Land Acts. Thus, the Secretary advised the Commissioner of 
the General Land Office that : | 


If the selection as a part of the orant by the Act of 1844, was made and cer- 


_. tified to your office, or the local land office, prior to the 28th September, 1850, 
I will on being so advised, approve the selections. If, however, such ‘selec- 


tion has been made since the grant of September 28, 1850, the internal improve- 
ment selections will be suspended, -until the Swamp selection is passed upon, 
and then such as are rejected as swamp lands, may be submitted for approval, | 
as selections under the a of September 4, 1841. 1 Lester Land. Laws. 568 (No. 
598, 1859). . ' 
| The determining fact is ities or not the selection under the 1841 
= * was made before the conflicting grant under the Swamp Lands — 
- Act. -The State and its locator could do no more to perfect title to the _ 
selected land than to file the selection with the appropriate office of 


the General Land Office.. As admitted by the State here (see the testi- 


“mony of its employee Tr. 181-133), the only act to be performed by the 
United States was to approve the selection and oe it to the State. 
This it did in 1850. | | 
- This case is similar to Culver v.U os 138 U. S. 655 (1890). “A mil 
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itary land warrant was located 1 in behalf of Uthe, the warrantor in 
that case, and filed in the land office 21% months before passage of . 
the Swamp Land Act of 1850. Patent was not issued under the war- — 
rant until 1851. The land was swampland. The court said that the 
warrantor by locating the land with the land office, giving up his 
warrant and receiving certificate of the receiver and register of the 
land office did all he could and thus acquired an equitable vested interest 
in the land. The only act left for the Commissioner of the General 
Land Office was to determine whether or not the land had already been 
granted. ‘The Court, at 659, then makes an interesting statement : 
Are we to suppose that ‘Congress intended to give to the State of Illinois the 
land which it had already, by a contract for which value was received, promise to 
convey to Uthe? As the grant to the States of the: swamp land within their 
_ jurisdiction was a gratuity, although accompanied with a trust for the reclama- 
tion of said land, it is not easily to be supposed that Congress intended to be 
thus generous at the expense of parties who had invested tights in any of the — 
lands so donated, derived from the United States. 


The court concluded that the land was egies fen the Sane 


Land Act. Likewise, in considering whether Congress under the gen- _ 


eral Swamp Land Act intended to convey lands which would other- | 
wise go to States under school grants passed prior to the Swamp Land — 
Act, except that title would not pass until the land was surveyed— _ 
after the passage of the Swamp Land Act—it has been generally held. 
in this Department that the unsurveyed school sections swamp in char- 
acter pass to the State, if at all, under the school grant, and not the 
swamp land grant. State of Wisconsin, 66 I.D. 136 (1959) ; State of 
Florida, 38 L.D. 350 (1909). These cases decided that Congress did 
not intend to convey the lands which it had previously declared to 
be granted to the State for one purpose, to the State under a different 
act for another purpose. This reasoning seems equally. applicable to 
the grant under the act of 1841. We must conclude, under the rules 
long followed in this Department and in the Courts, that where a 
right, such as obtained by the filing of a selection under the act of 
1841, is acquired before a subsequent grant and is approved thereafter, 
it shall be considered as an appropriation of the land precluding the 
vesting of any rights under the subsequent grant at that time. 

The State implies that there may have been no appropriation of the | 
land under the internal improvement warrant because it was defective. 
It does not show why the warrant or the selection may have been de- 
fective, other than to point to the fact that the warrants were later 
surrendered and the State relinquished its claim to all the land se- 
lected under them. This is certainly insufficient. Indeed, the evi- 
' dence suggests that perhaps the warrants were improperly surrendered 
back to the warrantors by the United States. Even if the warrant was 
improperly located as to some land, this did not mean that the selection 
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7" under ei as to other iad y was improper and miefectiial: “The. record 
shows no basis for concluding that there was no appropriation under 
the internal improvement selection. 

We cannot agree with the State that. the 7eluguishment: i it in 
1880 of its title or claim under the act of 1841 removed all the ob- | 
stacles and. burdens preventing the swampland grant from taking im- 
mediate effect and that there is nothing to prevent the State from now - 
claiming the land under the Swamp Land Act. The State is some-. 
~what inconsistent because it contends that the Swamp Land Act was a 
- grant in praesenti creating a vested inchoate right on the land. If the 
grant is one in praesenti, as has been held by the courts, it would fol- 
low that it would take effect, if at all, when it was mantle and that. the 
appropriation of the land by the State at that time under some other 
law would cause the grant to fail as to that land. Nevertheless, the 
State asserts that under the Swamp Land Acts the United States has 


made a “continuing promise” to patent the land to the State, following — 


survey, selection and identification, citing as authority for the quota- 
tion, United States v. Minnesota, supra. We see no language i in that 
case of a “continuing promise,” although the Court did state at 211, 
with respect to arguments that Minnesota should have made its selec 7 
tion earlier in order to preserve its rights, that by electing to abide by — 
the field notes of the survey the State could be considered as making 
“a continuing selection * * * of all lands thus shown to be swampy.” 

This language simply made it clear that the State would not be held 
to any definite time for filing its selections in the-land office when it 
had agreed to be bound by the field notes of the survey in determining 
what land-was swampland.® This does not mean, as the State sug- | 
gests here, that the State’s right to make selections is continuous re- 


| gardless of the status of the.lands at the time of the grant. Indeed, 


the case demonstrates that it is the land status at the time of the grant — 
that is determinative as.to whether land was granted to a State by the 


co Swamp Land Act.- Thus, it held that the act of March 12, 1860, supra 


fn. 5, was not applicable to lands which were within Indian reserva- 
tions at the date of the act but which were later ceded to the United 
States. The Court emphasized (at 206) that the grant being one in — 
praesents “was restricted to lands which were then public” and that 

this restriction was implied from the familiar rule: | 


“* ® * that lands which have been appropriated or reserved for a lawful 
purpose are not public and are to. be regarded as impliedly excepted from sub- 


The swampland grant made by the 1850 act was extended to the States of Minnesota 

and Oregon by the act of March 12, 1860, 12 Stat. 8. Unlike the 1850 act the 1860 act 
required selections of lands already surveyed to be made within 2 years after adjournment 
of the legislature of each State at its next session. after the date of the act. A similar pro- 
vision was made for lands thereafter surveyed. The discussion in the case was as to 


. Whether Minnesota’s ee emus were too late. 
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sequent laws, grants and disposals which do. not specially disclose a as to 
include them. ee , | 


The Court i in sscieae the effect of the evampiand sina cited 
an earlier case which demonstrates that the applicability of the grant — 
is determined by the facts in existence aS wos the date of the act, nme. 7 
(at 203) : | | | 


| A case of special interest here is Rice vy. Sioux City & St. Paut R. R. Co., 110 U. g, 
695. ‘The question there was whether the Act of 1850 operated, when Minnesota é 
became a State in 1858, to grant to’ her the swamp lands therein. The Court 
- answered in the negative, saying that the Act of 1850 “operated as a grant in 
praesenti to the States then in existence, ” that it ‘was to operate upon existing - 
things, and with reference to an existing state of facts,” that it “was to take 
effect at once, between an existing grantor and several separate existing grant- 
Bes, ‘i ‘and that as } Minnesota was not then a State the Act made no grant to. her. 


It is clear from the Rice case, supra, then that the grantee had to be in 
legal existence at the date of the Swamp Land Act for it to have bene- 
fitted from the grant and that the subsequent achievement of state- 
hood did not entitle a new State to the grant. A corollary to this 
would be that the land must have been in such a status that it-could 
pass immediately under the grant and that, if it was not, the fact that 
it subsequently became land subject to disposal would not bring it 
within the grant. This is clear from the language of the Supreme 
Court in United States v. O’Donmell, 303 wee S. 501, 510 oe where 
the Court stated as follows: | | aes 

It is a familiar principle of public jJand law that statutes providing gener ally 
for disposal of the public domain are inapplicable to lands which are not un- 
qualitiedly subject to pe and disposition because they have been appropriated to 
some other purpose * * *, This has ‘been held to be the case even though the 
appropriation be afterwards set aside. * * * The general words of the eranting : 
act are to ‘be read as subject to such exception. 


This principle: was applied in a Departmental decision ck con- 
sidered a swamp selection under the 1849 and 1850 acts, State of 
Louisiana, 33 L.D. 123 (1904). At the dates of the acts the land was . 
within a military reservation; however, the selection was made after 
the reservation had been abandened! by the United States. The de- 
cision (p. 20) stated that the swampland grants: . | 


% # * were in praesenti and operated as of their respective dates, if at all, to - 
transfer the equitable title to‘such lands. . The identification of the lands and the 
transfer of the legal title were mere matters of administration, which could not 
either enlarge or diminish the grant. If, then, it was the intention of Congress. 
to grant lands having such status, the equitable title passed immediately, and the - 
State was entitled to the possession at once and to the legal title in due course 
of administration without regard to the fact that they were being used for the 
military purposes of the Government. In the case now under consideration it 
| meant the abandonment of the reservation by the military authorities. 

It is not doubted that Congress might have passed the title to swamp and 
overflowed lands within a military reservation subject to governmental use and 
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ee occupation. ee a ‘but there is no intention manifested in the acts of 1849 ae 
1850 to pass the title in lands reserved for any purpose. 


: The decision held that the grant was defeated by the existence of the 


reservation on the dates of the 1849 and 1850 acts. | 
_- The Supreme Court upheld this conclusion in Louisiana v. Garfield, _ 
211 U.S. 70 (1908), when the State sued to prevent the Secretary from 
disposing of the lands under other public land laws and to establish — 

‘its title to the lands as swamplands. Answering the contention of the 


State that the Department had previously upproved its selection of the #3 


~ lands under the 1849 act, the Court said: 


* * * The approval proceeded upon a manifest mistake of law: that upon 
the abandonment of the military reservation the land fell within the terms of- 
the grant of 1849, Therefore it was void upon its face. (1%). 


_ The case is significant inasmuch as the United States was proposing to 


convey the disputed land to others after the land was returned tothe 


public domain rather than approving the. grant to the State under the — 


Swamp Land Act. The principle of the case, that land which is not ‘2 


subject to the sw ampland g erants on the dates of the grants because of 


a reservation or appropriation does not become subject to the grants 


at a later date when the reservation or appropriation oe is 
applicable here. z 
- We may note that since the legal title is in the United States. and 
the United States retains an interest in the land and its minerals under: 
the oil and gas lease, it has an interest to protect here. Itisa principle | 
of long. Paine that land grants are to be construed. favorably to the’ 
United States and that nothing passes under grants from the United 


— States except what is clearly conveyed and any doubts as to the extent. 


of the grant are resolved in favor.of the United States. Caldweil-v. 
 - Onited States, 250°U.S. 14, 20-21 (1919), United States v. Union Pa- 
_ -cifie R. Co., 353 U.S. 112, 116 (1957). This principle has long been » 
applied in favor of the United. States and against States recelving 

— grants... Leavenworth, and Galveston R.R. Co. v. United States, 92 — 


| US. 733, 741, 746 (1875). Thus, if there were any doubts as to the 
application ae the Swamp: Land. Acts to the land ao it should ‘be 


resolved in favor of the United States. 
We must conclude that although strict legal title e the tae in i 
~ question was in the United States in 1849, the equitable rights to the — 
land had been established by that time caer the act of 1841, and there-. 
fore the decision below was in error in concluding that there was. 
nothing in the status of the lands which would preclude the errant. - 
under the Swamp Land Act from attaching with title relating back 
. to the date of the act,.and in concluding that the State’s selection made oe 
| atter the relinguishment in 1880 could be accepted. — ' 
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Jt is unnecessary to éonsidar the contentions as. to res judicata or 
éstoppel or other points raised by the parties. | 
Accordingly, pursuant to the authority delegated to. the Solicitor by 
the Secretary of the Interior (210 DM 2. ee (a) 5 24 BP. R. 1348), the 
decision appealed from i is reversed. | 
Benner F. Hom, _ 
Assistant Solicitor. .. 


THE GREAT AMERICAN INDEMNITY COMPANY OF NEW YORK 
| A-80583 | 7 — ~Decided May 19, 1966 | 


Coal Leaiies and Permits: Generally 


Where a coal. lessee is informed by the Bureau of Land Mansgemént that | 
his failure to pay an. amount due the United States as rental within a stated 
period of time will result in the institution of suit to cancel the lease and to 
collect all money due thereunder, and payment is not made within the speci- 
fied time limit, but is made almost entirely a few months later the failure of 
the Bureau to institute suit does not act as an extension of time which will 
release a surety under the lease from its obligation to perform according to 
the terms of its bond. 


APPEAL. FROM THE BUREAU OF LAND MANAGEMENT > 


The Great American Indemnity Company of New York has ap- 
pealed to the Secretary of the Interior froma decision dated July 
18, 1965, whereby the Office of Appeals and Hearings, Bureau of 
Land Management, affirmed a decision of the Utah Land office call- 
ing upon it, as surety under coal lease Utah 010581, issued to Lloyd 
D. Sutton, to pay the sum of $4,575, in which amount the lessee was 
m default in the payment of rental andes the lease.* 

The record shows that the lease was issued to Sutton, selfseeve Feb- 
ruary 1, 1956, for 1,682.39 acres of land in secs. 5, 6, 7, 8, 9 and 17, T. 13 
S., BR. iE, 'S.LM.. Utah. Prior thereto, on 7 anuary 16, 1956, the 
appellant executed its bond in'the amount of $5,000 as surety under the 
lease. The record. further shows that, on January 6, 1956, a protest 
against the issuance of a lease to Sutton was filed by the Independent 
Coal & Coke Company. The protest was finally~ disposed of on 
March 6, 1958, when the Director; Bureau of Land Management, af-— 
firmed the dismissal of the protest by the land office. In the meantime, 
on April 19, 1957, the land office, in response to a request by Sutton, 
deferred the minimum expenditure requirements of the lease for the - 
second year until such time as the matter of the protest should be 
resolved. | Thereafter, by a letter dated April 26, 1960, the Deputy 

1The decision of the Office of Appeals aad Hearings also affirmed land office decisions 
requiring payment by the sureties under two other coal leases held by Sutton. Appeals_ 


to the Secretary by those sureties were dismissed by the Department on October 4, 1965 
(Funnon Shimmin and Belmont Richards, aaa ail 


re ae ae 
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oe ei Eaggecesp gel Ye pre A OM 19, 1966) cr aecude ih aah Peggeeri(rae 
Sactinad Minis cites Geological Surisy ddlvined! ‘Sutton. that 
he: would have threé’years from March 6, 1958 (the’ date of the Direc- 


tor’s decision affirming dismissal of the protest), to complete. the 


mininuii: expenditure’ requirements of his lease. | 
“ By’ a decision dated September, 14, 1960, and, approveil by the. ‘As- 


Buroatt of Land Managéniént, revoked the Jand ‘offic ce » decision, of April 
19; 1957, holding that’ thes manager of the land office had no author ity to 
- defer’ the’ expenditure requirements of ‘the lease ‘and ‘that the state- 
ments ‘of' the: ‘Regional’ ‘Mining Stipervisor in his letter of April 26, 
1960, ‘regarding’ the minimum expenditure requirement, “which were 
apparently based on the land office decision, were in error. ‘The Direc: 
tor also denied a request of the Jesseé that thé effective date. of the Jease 
be moved: ‘from F ebruary 1; 1956, to March 6, 1958. He noted, how- 
ever, that’ the lessee apparently had rege $75, 416. 35. on “or r for the 
benefit of the leased lands’ and stated: 


Tf this i is true, ‘the lessee may,, in the interest of the United Siates: be. per rmitted 
to: make the palance of the expenditures required under section 2 (a), of the. lease 
on or before June 1, 1961, ‘provided within 30 days from: receipt of this decision, 
he‘ submits: to: the Director, Bureau of Land’ Managément, ‘Washington; D'C. con: © 
sent thereto by the Great American Surety: Company::surety on: the $5,000: lease 
bond, and the. surety’ S, agreement, to.remain bound. under, the bond, ora, new and 
satisfactory bond in the same amount. A form of. such consent is attached. . 

' The lessee is also réquired within the 30-day period to pay. the. amount shown 
herein ‘tobe due’ ‘as rental and as royalty on ‘minimum: ‘production to. the Regional 
Mining: Supervisor, Geological: Survey, 457 Federal Building,’ salt Tale’ City, Utah; 

and adyise. this ‘office. that.such payment has been: made.:;Failure:to: comply: with 
this, decision. within the: time allowed will, result. in institution of suit to cancel 


eee 


aa Oo 


oe a eon datae, J uly 2 20, 1961, ‘the ae oe deere: 
upon review. of the case, that: ihiexs was good reason.to grant-relief andl 
that such: relief would encourage development and would be: advan-— 
_tageous to the: United States and.to:the:-lessee. . He, therefore, waived 
the minimum production, requirements of the lease for the fourth and 
fifth Jease years ended January.31,1960.and 1961, respectively, subject 
_ tothe. payment of the balance then. due.as rental, amounting to $2,426, — 
and.he revoked the decision.of September 14, 1960; to the extent that. it 
| required the lessee to pay the full amount specified caer The de- 
cision. also provided that: ee i ae | ee 
‘Unless the’ lessee pays the rental, amounting to 9 $2, 426, ‘to the: Regional Mining 


Supervisor specified in the above-mentioned decision on or before August 1, 1961, 
we .will. have no. alternative but to take appropriate legal action with a view.to 


_ the cancellation of the lease and the collection of all money due’ thereunder. See 


In October 1964, the. Department. learned. that the lessee had. ap- : 
parently. abandoned: the’ leased area and that his whereabouts were 
unknown. By a decision dated November 5, 1964, the land office made 


onus Ses 
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Pare 


demand’ upon an appellant for the: amount of the rental 1 in | which the 
lessee was then in default. | 
The’ appellant. appealed, to the Director, Bureau of Land Manage- 
ment, asserting ‘thats | 


(1) Timely notice of the lessee” S detules was ne given io the aie a4 
(2) .The lease was assigned to. the Small Business Administration _ 


in the early spring of 1963, and. obligations under the lease were im- 
posed. on the Small Business Administration, and Sutton was relieved - 
of the obligation t to pay rent and/or royalty | because of the assignment: 
| (8) Since no suit was filed to cancel the lease. in: accordance with — 


= the terms of the decision. of September. 14, 1960, the Bureau of Land > | 


Management should. now be estopped. from demanding and collecting | 
payment. from. the surety. 
The Office of Appeals hd one in 1 affirming che aon of the 


land office, held that a.cr editor may proceed against a surety: notwith- _ 


standing lack of diligence, demand, or sult against the principal... It 
further rated that there was no evidence that the assignment of the 
lease had been submitted to the Bureau by the Small Business Ad- 
ministration for approval as required by the Department’s regulation, 
and it held that in the absence of the approval of the assignment by 
the. Secretary. of the Interior the lessee and his surety remained bound 
to bo: COmp HY with the terms of the lease. ae 
In its: present appeal Great American contends ‘that an  oktancion 
of time was given to Sutton under his lease without the consent of 
the surety which resulted in material harm.to the. surety. company, 
thereby relieving it.of all responsibility under its bond... It.cites the 
language of the Bureau’s: decision of September 14, 1960, supra, as-_ 
 serting that no money was paid ‘by ‘the lessee ‘to the United States 
Government pursuant to the decision and that there is no record of 
any suit being filed’ by the Government: to cancel the lease or to collect 
the'money due’ theréunder. “It follows, the appellant argues, that the 
Government: granted the lessee an extension ‘of time in’ which to make 
the required: payment. It further contends that thé: authorities 
_ unanimously hold that if there is. an extension of time'a surety will be 
- relieved. from its. obligation: ‘where it has been made to suffer material 
harm, citing 50 Am. Jur., Suretyship, § 322. 2 Tt asserts that the 
Government recognized. that the extension granted: to Sutton was a. 
material alteration of the lease agreement, because the decision spe- 


a cifically stated that within 30 days from receipt thereof the lessee was 2 
to. submit | to. the Director, Bureau of and Management, consent ae 


7 a The cited ‘authority states in part that: / ; 
7 “In accordance with: the rule that a surety company can be relieved from’ its obligation 
for suretyship only where a departure from the contract: is ‘shown to be a material: variance; | 


itis held that an extension of time will not relieve a surety company ona bond unless the 


extension - ‘exceeds the time limited in the bond for bringing suit thereon, ‘or unless ‘the. 
surety company is. thereby . moade. to suffer. material harm ;and that epere will be.no.pre- - 


7 sumption of f injury unless injury.is alleged and proved. ed ae 
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wi thereto i the: Great “American” Surety. Company ‘aiid ‘the surety’ S. 
| agreement to remain ‘bound under the bond or a new: and satisfactory 
bond in the same amount, and that no agreement was ever obtained. 
oe the surety company to. remain dee the bond. © 
“ While-the appellant’s contention with respect to the , effet of an 
extension of time granted to the principal debtor without the consent 
of the surety appears to be correct where upplicable; t the authority 
‘cited by the appellant also states that: pe ee 3 - 
An extension of time to. the principal, if it: is to effect a release of ‘tie. sur ity, 
must be the result of an obligatory contr act, made on a valid consider ation, and 


without the surety’s consent. * * *: 50: Am: Jur., Suretyship, § 72, 
. * * * Mere forbearance or::passive inactivity. without any agreement. will 


- not. discharge the surety,,.beeause there.is, nothing.to prevent .the -cr editor from — | 


. pr ‘oceeding against the principal at, any. time. It. is. the duty. of the surety, as 


well as the principal, to see to the payment. ‘of the money, and the forbearance a 


of the ‘creditor is a tacit’ ‘indulgence given to both,’ Leniency. shown to a ‘debtor. : 


ine “default: py: delay’ permitted. by the: creditor ‘without a: -ehangé in ‘the: time 


when the debt might be demanded does: not constitute an'extension of: the: time of 
. payment. That requires a binding contract which precludes the creditor. from: 
enforcing. payment according to the. terms Of: the original | contract and confers 


upon the. debtor the right to. withhold payment after. the original debt has be- | 
come. due. - ** Where the. essential features . of the contract and its objects — 


are pr eserved, -and the parties, without. objection from the surety and with- 


out. any. legal constraint on themselves, mutually: accommodate each other, so . 


as. better ‘to arrive at their ne there is no sas sca me suey to one 
50 Am. Jur., Suretyship, § 65. . | 
To operate as a discharge of’ the suvees the creditor’ Ss ‘agreemerit to extend 
the time of payment. or performance by the principal must.be a positive, binding . 
agréement, possessing all the essentials of ' a valid enforceable contract, ‘supported 


| by a sufficient consideration, and i in | the proper form. wee 50: Am. J ur., » Burety- tees | 


ship, § 60. . 
Its readily, ree that, the: ee of ne Bareail of Land tae 


io : eee to initiate proceedings’ against the lessee at the expiration: of | 


the 30-day period provided. for in the decision of. September. 14, 1960, 
cannot. be construed as the granting ‘of. an‘extension! of time, as the 
appellant would have it. It-was, plainly. and - -simplyy.a- forbearance 
to sue which afforded the surety no basis for relief from its obligations 
under the bond.: ‘The Bureau, however, was not in: any way limited by 
such forbearance. in .its right to institute sult .at any. time Der eer 
that it might. see fit, 

We come then to the question of the effect of the requirement in that 
same ‘decision that the lessee obtain the: surety’ s consent to remain 
- bound under the bond. The decision proposed an extension from Feb- 
ruary 1; 1959, to June 1; 1961, of the time limit in which the lessee was 
permitted. to make the ‘expenditures required under the terms of the — 
lease.’ That extension would have’ been a material variance in the 
| terms s of the lease es conceivably could epaves resulted | m vin] ury.t to the 
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surety.. It j is: not necessary, - haverers to, deiemmiae iether or not, in 
fact, the extension. would have required , the consent. of the. surety. In 
order to, keep the, bond i in force,, tor, the granting. of the extension was 
conditioned upon the, surety’ S, consenting, to. remain. bound. under. the 
_ bond. .Since.the surety never gave, its consent, the: proffered: extension 
never .took, effect, and the terms. of. the lease. under ‘ein the: Surety 
was, obligated remained. unchanged.’, chile, tle Gah ath eee a 
‘The subsequent waiver by the Depart tment of ne minimum 1 produc. 
tion. requirements for the fourth and fifth years and later years, of 
course, Tesulted i ina ‘direct, benefit. to the ‘surety, § and the, appellant cals 
trot possibly be:heard to complain, of. this, - a ali mrad ibe 
oe ‘analy, we must ae Ss or: r not the: Bureau had a duty 


Pg el ae a 


| contained i in the ee it appears that the status of the Tees 'S rental | 
account: Pek Ste S aoe) ees ‘Bebruary:I he 1964, “was as 


follows: 


mR ots a: Srepdtgnte dace . : 
oe REN ah altgng By at 
; etek Ue + oe 


bet ay. Cees pddeaieg 
| Balance Due 





Pe as We ee TotalAniount| saasaee one a i ie 
..'+ Annual Rental Due?) oi] ft. Dueaticde pep isco Payments iis)“ “ - .at End of :: 
Beas — exh Beginning of ‘me Beet an hades . |. Lease Year 
Lease ‘Year ' ER en ee ees 
5/1/58. $841.50! $841. 50 2/3/58... | ‘padi. 50. Le 300. 00 
BM BQs—netn BH, 50,1... 841. 50 -1/26/59...----| _.. 420. 00. ae ~ 421,50 
7 Bae ae _|.10/7/59_..---}.,... 420. 00 |. .1. 50 
eG | “gal. 50]. “843, 00. 3/1/60... -- |, 100.00 “ee 743, 00 
2/1/61....---_...| 4, 683. 00 | 2, 426, 00 | 9/19/61-----_- -1, 200. 00 ae 226.00 — 
— | 10/19/61. ne eae 1, 200. 00° - 26.00 
2 (ee meee 1, 683..00 | 1, 709. 00 |_.--.-.._.--__|---------- hs 709. 00 
2/1/63. 2i2i -_} ‘L683: 00 | 3, 392/00 8/16/63: ieee 500,-00. |: 2,892. 00 
1, 683. 00.) 4, 575. 00: faa aneliee ence Se: : r us | 





, PLB A ssirier cect 


‘Thus, after February 1, 1959, fae ee s account was: wae ‘1M. | 
arrears: to some degree, sinedel. the lessee made-consistent efforts to 
pay the balance and made progress in some years until. F ebruary i 
1962, after which time the default became progressively worse. Mosk 7 
striking is the fact ‘that at: the end of the lease : year beginning Feb- 


8In a, _ letter dated February 3, 1961, to Mhe saat of Land | Management, ‘the appellant 
wrote : 

hin connection with the above canacned matter, we. are in tecelpe of a. Gonseue nt 
Agreement to a proposed arrangement for further payments: for te lease which is the 
subject of our bond. 

“We have been informed that our eenemal Lloyd D: Sutton, ee his: eboney is: 
protesting the decision of the Director of the Board of Land Management, and is request- 
ing a further review of the matter.. Under the circumstances, he is not. fulfilling the 


agreement as proposed at this time, and Soren rentlys there: is nothing to which this 


. Company, as surety, can consent.” 
In any event it appears that the required minimum expenditures were. ‘made on or 


before. June 1, 1961, or before the date of the Dennen decision of July 20, 1961. 
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ruary a 1961, ie lessee’ S account was in arrears: uly. i $26. In 
other words, the lessee, who was obligated under the decisions ap- 
proved on January 8, 1961, as amended by the decision of July 20, 
1961 to pay $2,426, the total amount then due on the lease, by August 1, 
1961, paid $1,200 on September 19 and another $1,200 on October 19, 
leaving a balance of only $26. The appellant was served with copies 
of both decisions and was thus aware that the requirements of the first 
decision had been substantially modified to the lessee’s benefit. It 
cannot be seriously contended that the United States was bound to. 
_ take action on the lease for such a slight delay and such a small deficit. 
Thus, at least until the end of the lease year commencing February if 
1962, danne which uo rental payment was made, there appears to 


have been a rational basis for the Bureaw’s continued forbearance and 


a reasonable possibility that. the lessee might, with such: forbearance, 
eventually meet his obligations under the terms of the lease. 
The law which we find applicable here is stated as follows: 


Except in so far as the creditor or obligee may be required in equity to proceed 
first against the principal * * * the creditor owes the surety no duty of active 
diligence in proceeding against the principal, and mere want of diligence or for- 
bearance will not. affect the right of the creditor to pursue the surety, since the 
latter, at any time after default of the principal, is entitled to pay the debt and 
reimburse himself by enforcing it against the principal. The consequences of 
the delay, such as the subsequent insolvency of the principal, or the fact that 
remedies against the principal may be lost by lapse of time, are immaterial. 
* * * 72 O.J.8. Principal and Surety, § 208. 

- Inasmuch as the creditor owes no duty of active diligence to take care of the 
interest of the surety, his mere failure voluntarily to give information to the 
surety of the default of the principal cannot have the effect of discharging the 
surety. The surety is bound to take notice of the principal’ s default and to per- 
form. the obligation. - He cannot complain that the creditor has not notified him, 
in the absence of a special agreement to that effect in the contract of surety- 
ship. * * * 50 Am. Jur. , Suretyship, § 42. 

ee ereditor is under no obligation in so far as the surety is “concerned 
to be actively diligent in pursuit of the principal, unless the surety requires. him 
by appropriate notice to sue on the obligation. If the surety is dissatisfied with 
the degree of activity displayed by the creditor in the pursuit of his principal, 

he is not without.a remedy. .He may pay the debt himself and become subrogated 
to all the rights and remedies of the creditor. Although a creditor’ s forbearance 
to sue is presumed to be for the benefit of both surety and principal, such for- 
bearance will not discharge the surety, notwithstanding it may, in fact, be 
prejudical to him, for, it has been. said, it is his peculiar business to judge of the 
danger to be apprehended | from delay, and to quicken the creditor, where the 
occasion requires it, in the way known to the law, in default of which. the loss - 
incurred is necessarily to be attributed to his own supineness. * * * 50 Am, 

: Jur., Suretyship, § 79. | a 


Apart from the fact: that tiie Buren had no obli gation to notity 
the appellant of the lessee’s default, the record shows that the appel- 
lant had sufficient notice so that it should have been fully aware of that — 
default. The appellant received a copy of the Assistant Secretary’s 
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decision of July 20, 1961, from which it should have learned (1) that. 
no action had been taken to collect the amount stated to be due in the 
decision of September 14, 1960, or to cancel the lease, (2) that the 
lessee had made no payments between the dates of the two decisions, 
and (3) that the lessee was currently in default in its rental payments 
in the amount of $2,426. Moreover, the record shows that each year 
from 1961 to 1964 the lessee requested and was granted a suspension. | 
of minimum production and royalty requirements under the lease. 
In each of those years the surety was advised of and consented to the 
‘suspension. In view of these facts, there is no plausible excuse for — 
the appellant’s failure to 0 keep itself fully informed of the status of 
the legsee’s account. 

. Therefore, pursuant to the authority delegated to the Solicitor by ay 
| Secretary of the Interior (210 DM 2. ey (a) 5 24 FR. oe the 


decision anpeses from is affirmed. a 
7 ” Erwest F. Hom, 


 Assestant S olictor. 


| "CHRISTIAN B: WICKS 
| A-30480 Decided May 51, 1966 


‘Mining Occupancy Act: Qualified Applicant 


A qualified applicant for conveyance of land under the act of October 23, | 

, 1962, must have been, on that date, a. residential occupant-owner of valu- 

~ able improvements in an. unpatented mining claim which constituted for 
hima principal ‘place of residence, and an application is properly rejected — 
where it appears that the applicant’s use of the land applied for has been. 

- limited to approximately four months’ occupancy per year and there is no 


evidence that weather or topography or. other factor made it practically . 


- impossible for him to use the site as a residence during the remaining 

eight months but, on the contrary, the evidence shows that during the eight 

| months the applicant lived as a matter of choice with his childr en away 
 . from. the claim. © 


"Mining Occupancy Act: Principal Place of Residence 


- The term “valuable improvements” ‘which constitute. “a principal place of 
residence, as used in section 2 of the act of October 23, 1962, must include 
a’ presently habitable dwelling place, and. this requirement is not satisfied. 
_ by a one- room cabin which lacks all of the conveniences normally associated 
 e with residence, including plumbing and electricity, and is suitable only: as 
a shelter from the elements. — , pee gs | 


APPEAL FROM THE BUREAU OF. : LAND MANAGEMENT 


Chnistian K. Wicks has appealed. to the Secretary of the Interior | 
from a decision dated March 11, 1965, whereby the Office of Appeals 
and Hearings, Bureau of Land Management, affirmed a decision of the 
Sacramento, California, land office rejecting his application, Sacra-_ 
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~ mento 07 873, 35, ‘filled pursuant to the act of October 08, 1969, 7 6 Stat 


1127, 30 U.S. C. §§ 701-709 (1964), to purchase a tract of inna in lot | 


5,sec.1T.14.N., R. 9. E.; M.D. Mer., California, and denying his peti- 
tion to have. vacated. a. decision declysie null and void ad initio a 


_ maining claim of which the land applied for was a part. 


‘The land applied for was included in the Prosperity lode ae : 


claim, located on September 24, 1932, by Blanche M. Wicks, and. re- 


located by the appellant on October 8, 1955. By a decision dated — 
February 27, 1968, the land office. dieclared the claim null and void 
— ab initio for the reasons that at the time of the original location the 
land embraced in the claim was included in Power Site Reserve No. 
901, effective August 80, 1911, and Power Project No. 334, effective — 
- eae 22, 1922, and was aoe open to mining location, and that on- 
_ the date of the relocation the land was included in a first form recla- 
‘mation withdrawal. No appeal was taken from that decision and it 
_ has become final? 
‘The appellant stated in his application that he first, built. on. the 
land in 1933 and that, while prospecting, he lived upon the Jand with 
other members of his family for much of the time throughout the 


- more than 30 years since 1932. He stated that there are now im-_ 


provements upon the land consisting of a 20’ x 30’ log cabin having © 
a replacement. value of $6,000, and a patio, bridge, eee and road, | 

with a combined replacement value of $1,300. | 
The land office rejected the appellant’s application upon Gadines - 
that the land applied for was not, on October 23, 1962, a principal 
| place of residence for the appellant and that occupancy hae been lim- 
ited largely to occasional weekend and summer vacation use by mem- 


bers of the appellant’s family. 'The findings of the land office were 


based principally upon a report of field vestigation in which it was _ 
found that: | 
. qed) Ag granddaughter of the ae pellant stated that ae éeenatather 
had lived with her family or with other children for years and that, | 
to her knowledge, he had never spent more than short periods at the 
cabin; 
_ (2) Neither the postmaster at Colfax, Cilio nor the meh car-— 
vier who delivered mail to residents in the vicinity of the appellant’s 
cabin had ever heard of the appellant; 
~ (8) The bank in Colfax had no record of the. appellant; | 
(4) The Colfax District Ranger of-the California Division of For- 
estry stated. that he had seen the appellant at the cabin but that the 
a In his er, application the appellant nétitioned the land office to vacate its deaiaton: 


‘of February 27, 1963,-on the ground that the reclamation withdrawal affecting the-land 
applied for was revoked prior to the relocation of the claim. The land office, however, 


- found that the revocation of the withdrawal did not: become effective until after the - 


relocation of the claim, and it denied the appellant’s petition. No appeal. has been made 
from that part of the land office’s decision. . 
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appellarit dstntisiy had not lived fies for any per iod of time and 
that, to the best of his knowledge, the cabin. was most often used on 
weekends or at periods dur’ ing: the. summer by married children of the 
appellant ; | : 

(5) The cabin is a one-room cabin with no oie or. electricity _ 
and would ordinarily not be considered suitable for more than an oc- 


casional shelter ; daylight showed through cracks in the unfinished 


walls in several places: the cabin contained five beds, including bunk 
beds, a table, a wood stove, chairs and rough: cupboards: | 

(6) The appellant stated in a small tract application, filed on J uly 
7, 1953, that he desired the tract for recreation purposes. 

In his appeal to the Director, Bureau of Land Management, Wicks 
stated that during the period from July 28, 1955, to October 23, 1962, 
he spent approximately four months of Sack year at the cabin, that 
he spent approximately equal periods during the remaining eight 
months of each year with each of his enildeen, and that. the cabin 
is not only @ principal place of residence for him, but it is the prin- 
cipal place of residence. He also stated that during the period from 
May 1960 through October 1964, he and his son, who was working i in 
the vicinity, lived on the claim even during winter months, that dur- 
ing this period the claim. was virtually a year- “round residence for 
appellant. 

In affirming the rejection of the pies the Office of Appeals 
and Hearing found that the appellant’s claimed occupancy was at 
variance with information obtained from impartial individuals em- 
ployed or stationed in the area, that the appellant had submitted no 
_ documentary or other significant evidence in support of his assertions, _ 
and that, in addition, the record discloses that the cabin would be suited 
at best to casual or intermittent occupancy and that such occupancy . 

is expressly excepted from favorable consideration. 

In his appeal to the Secretary, Wicks attempts to explain away the 
evidence upon which the Bureau’s decisions were based without deny- 
ing the substance of all the findings set forth in the report of field in- 
vestigation. He states, for example, that while it is true that the 
district ranger did see the appellant at his cabin a few times, the ranger 
had no way of knowing that when inembers of the appellant’s family 
were at the cabin during the summer months they were simply visiting © 
the appellant. He explains the fact that local post office personnel 
had not heard of him by stating that prior to 1949 he put up three 
separate mail boxes, each of which was knocked down, and that since 
- that time he has used only general delivery at the Colfax post office 
when he was expecting something to be sent to him, that he has his 
- social security checks sent to the address of a daughter in Napa, Cali-. 
fornia, that during his residence at the cabin he uses public telephones 
in, Colfax when tt is neCeney, to communicate with any Ons and that | 
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hers is so ‘little reason for mail to be sent to him that. iti is not. sur- 
prising that the. present personnel of the ‘post office have no recollec- 
tion of him. He asserts that the cabin on the land he has applied for 
is the only home belonging exclusively to him, that it has been kept 
comfortable for him and for his guests and that he dares not leave 
anything of any great value either in or outside of the cabin even dur- 
‘ing short absences because of vandalism in the area. ‘He has submitted 
_ with his-appeal:the statements of three of his children supporting his 
statements with respect to ne use of the cabin and his regard for it 
as his only home. 7 | 
One of the supporting witnesses, a cance of the appellant, states 
that during the period J uly 93, 1955, through. October 23, Tee the 
appellant stayed with her “on visits” as follows: 
3 1955—November 20-December 19 | 
_. 1956—March 10—June 19 | . 
: (1957—February 16—April 10, December 26-—December 31 
_ 1958—January 1-February 10 
1959—J anuary 23—March 6, April 12-May 16 
1960—January 3-April19 . 
1961—October 4-October 18 
1962—June 23-J1 une 25, J uly 14-July 19 


She also states that : “AS to the cabin borne soadidsiea by ag B. L.M. 
men as unsuitable for anything more than occesional shelter, my father 
happens to belong to the breed of men who needed only water, shelter 
_ and the wonderful freedom of living 1 in his own home, no matter how 
crude.” : 
- Another witness, a son 2 of the nacataie states: : 


From May 1960 through October 1964, I was engaged in construction work “ 


‘and the management of property at The Ponderosa, which is about 15. miles 
Torthwest of the land now applied for by my father under Sacramento 078735. 
During those years I lived in the house on my father’s mining claim with him, 
even during the winter months—going and coming: morning and night as work- 
ing people, spending daytimes “on the job” and the nights in my father’s own — 
home with him. . During these 414 years the house on the claim was actually a 
year-arownd residence for my father and also for me except certain nights I - 
‘Spent in temporary quarters on the Ponderosa job when I had to be on that job 
| without letup. During this time I spent only occasional weekends with my 
family in Sacramento, as it was my work to stay on The Ponderosa with DEAE: | 
: Healy no absences possible. 


_ The third witness, the daughter living in Napa, states “that ese - 
lant spent from about the middle of October to the middle of Novem- 
ber and sometimes through Thanksgiving and even to. Christmastime | 
_ with her from 1955 to 1965.” She also mentions that the only. summer 

he was absent for a period of months was in 1959 when he went to 
pee from ai une 16 to pColam pie Day. 
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| ceca on 2 of the act of October 23, 1962, suprt, defines a “qualified | 
applicant” under the act as— 5 
_ * * * a residential oceupant-owner, as of the date of enactment of this Act, ‘of 
valuable improvements in an unpatented mining claim which constitute for him 
a principal place of residence and which he and his predecessors in interest were . 
in possession of for not less than seven years prior to J uly: 23,1962. 
In explaining the term “valuable improvements,” as used in the act, 
the Senate Committee on Interior and Insular Affairs stated that: 
| | The term “valuable improvements” is intended to include a presently habitable - 
residence which has been used for this purpose, plus other accessory buildings 
incidental to residence, such as a tool shed, garage, barn, or chickenhouse 
presently fit for use. Se Rept. No. 1984, 87th Cong., 2d Sess. 7 (1962). eve, 

There is no precise legal definition of “habitable residence,” but i in 
order to be habitable a dwelling must be “reasonably fit for occupa- 
tion.” It may well be that the appellant is a hardy individual who 
finds eantennnents in retiring to a rustic cabin in the wilderness which 
others might disdain, but, m determining what constitutes “valuable 
improvements” for use as “a principal place of.residence,” the De- 
partment must have a more objective standard than the individual 
propensities of the various applicants for public land. Thus, the De- 
partment could hardly find that a lean-to constitutes a valuable im- 
provement within the meaning of the statute although it might be 
sufficient shelter for a rugged outdoorsman with a sleeping bag. - 

Of course, appellant’s improvements are not so primitive; however, 
the Arte in the record does not support a finding that his cabin 
is suitable for residential use or that it has, in fact, been used for that 
purpose, as the term is commonly understood end as Congress has 
indicated. that. it should be. understood in connection with the act of 
October 23, 1962. On the contrary, the statements of the appellant 


and of members: of his family tend to substantiate the Bureaw’s finding ~ 


with respect to the nature of the improvements constructed upon the 
claim, that is, that they consist only of a one-room cabin. with no: 
Gancni ee such as plumbing or electricity and with unfinished walls. 
- which permit the outside air to enter. | | 
Be that as it may, under the act of October 28, 1962, the eaitabie 
improvements must constitute for the applicant a principal place of 
residence” as of that date and must have been in the possession of the. 
applicant or his predecessors i in interest for not less than 7 years prior 
to July 23, 1962. What constitutes “a” principal place of residence? 
The legislative history of the statute is clear that the phrase does not 
mean “the” principal place of residence, that is, a qualified applicant - 
can have more than one place of pom dende so long as the mining claim 
is a principal residence. This excludes a place used for casual or 
lntermittent purposes, such as a hunting cabin or weekend residence. oS 


2See S. Rept. No. 1984, supra, 5- 63 H. Rept. No. 2545, 87th Cong., 2d sess., 4 (1962) ; : 
Ola N. McCulloch Sibley, 73 I.D. 53 (1966). 
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“Five though the statute permits the applicant to have a se nciaal 
che of residence away from the claim, the legislative history suggests _ 
that the applicant is permitted to reside away from the claim only | 
where full-time residence on the claim is impossible as a practical mat-— 


ter. Thus, the Senate. committee referred to circumstances in which _ 


“climatic conditions make year-round residence impracticable” (S. 
Rept. No. 1984, supra, 5), and the House conferees, explaining the 
reason for choosing “a principal place of. residence” rather than “the 
principal place of residence,” stated that “[t]his is intended to avoid - 
problems in which weather and topography make the site, though suit- 
able for continuous occupancy for several months each year, impos- a 
sible for the remainder of the time” (H. Rept. No. 2545, supra, 4) 3. 

Appellant stated in his appeal to the Director that during the period 
July 23, 1955, through October 23, 1962, he lived on the claim each year 
approximately 4 months from June to. October. ‘He said he lived with 
his children the remaining 8 months. He did not and does not contend 
that residence on the claim was impracticable for 8 months because of 
climatic or topographic reasons. In fact, he cannot because he claims 
that he lived with his son on the claim practically continuously from 
May 1960 through October 1964.. This negates any possible assertion 
of a physical bar to year-round residence on the claim. 

In the Department’s recent decision in Ola V. Uf eOulloch Sy 
supra, fn. 2, it was held that where a physical ailment compelled an 
applicant to live for some time away from the claim and the evidence 
- indicated that she did not intend to give up her claim as her principal 
place of residence, she would nevertheless. be considered a qualified 
applicant under the statute. There are no similar or comparable cir- 
cumstances here. The appellant lived away from his claim for most 

of the time each year apparently simply because he. preferred to live 


with his children most of the time. In the face of the statutory lan- | _ 


guage and history, we are unable to conclude that. he occupied the 
cabin on his claim as a principal place of residence for. the period re- 
quired, at least during the period. from July 23, 1955, to May 1960. 
- Accordingly, the appellant’s application. was pr operly aieieotedl | 
_ Although appellant’s application must be rejected, it appears: that 
there isno objection to permitting the appellant to continue occupancy 
of his cabin until the land is required for other purposes. Accord- 
ingly, if appellant wishes to retain his occupancy of the cabin, he 
- should apply for such privilege at the land attics." : 7 


3 See. H. F. Crandell, 72. LD. 431, 434 (1965). han ; 
- Jt should be noted that even if an applicant is‘ qualified ‘under the act of W Oatober 23, . 


_ 1962, the grant of. any relief is entrusted to the discretion of the Secretary and he may ; 
determine the extent of any interest to be granted, up to and including a fee. simple. The. 


land that the appellant has applied for is required for the Auburn-Folsom Unit of the 
‘ Central Valley: Project so that in any event the Department would not have granted him . 
more than a permit to. occupy the end habia its use for reservoir and recreational : 
“purposes. <s ; ba ae Sp + bet 
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The appellant has filed with his statement of reasons in his appeal 
to the Secretary copies of a notice dated May 22, 1964, whereby the 
land office notified him that he would be assessed charsed for the un- 
authorized use of the land which he occupies, and a isgen dated Feb- 
—ruary 18, 1965, which notified him that the amount due the United 
_ States for past unauthorized use of the land had been determined to 

be $776. He requests that he be relieved of the obligation to pay this 

_ charge. 

The appellant does not indicate whether he has appealed to the 
Director, Bureau of Land Management, from the assessment of 
_ trespass charges. If he has not, the time for filing such an appeal has — 
passed (see 43 CFR 1842.4(a)), and the appellant cannot avoid the 
consequences of failure to file a timely appeal by appealing in this” 
manner. In any event, the question is not properly before the Secre- 
tary at this time. To the extent to which the petition for relief from 
the obligation to pay for unauthorized use of the land may be consid- 
ered as a part of the appellant’s appeal from the adverse ruling on his 
application for the land which he occupies, the petition must be denied 
for the reasons already set forth. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.24 (4) (a) 5 - 94 FR. 1848), the 
decision appealed from is affirmed. 


Epwarp WEINBERG, 
Deputy Solicitor, ° 


HOWARD C. BROWN 
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Rights-of-Way: Generally—Rights-of-Way: Act of February 15, 190i1— 

Water and Water Rights: Generally | 

The Department will not deny an application for a right-of-way to veeannee 

water from a mill site for use on a mining claim upon the basis of a protest 

that the use of the water will deplete the underground water available to 

agricultural users of such water where it appears that under the water law of 

- the State (California) the agricultural users have a remedy at law to pro- 

— tect their interests ;. the Deperenent will not adjudicate the water rights of | 
the parties. — 


“Mining Claims: Mull Sites 


The sinking of wells and the construction of substantial ‘pao veiients for the 
conveyance and utilization of water therefrom in mining operations are 
| suucent to justify the use of the land as a mill site. 


APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


a Howse C. Brown has appealed to the Secretary of the kee from 
a decision dated July 22, 1965, whereby the Office of ss and Hear- 
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ings, Buren of Land Management, affirmed a decision of he River- | 
side, California, district and land office dismissing his protest against 
approval of an application for a right-of-way for a water pipeline and 
a a power line filed by Kaiser Steel Corporation. 

Kaiser filed its application Riverside 04763 on February 18, 1964, 
pursuant to the act of February 15, 1901, 31 Stat. 790, as amended, 43 
U.S.C. § 959 (1964), and the apolieabls regulations i in 48 CFR, subpart 
2234, for advance permission to construct a water pipeline and an elec- 
tric power line across public lands in Ts. 4 8., Rs. 14 and. 15 E., S.B.M., 
California. The application stated that: 


The facilities: will be utilized for the purpose of ne additional water to 
Applicant’s Eagle Mountain Mine, Riverside County, California, which water is 
- urgently needed now because. the present water supply for said mine does not 
have sufficient capacity to furnish the amount of water which is needed. Be- 
cause of lack of water, it has been necessary for Applecant to curtail its opera~ 
tions at said mine to less than scheduled. In addition, additional water is re- 
quired to service an iron ore pelletizing plant and related plant which Applicant. 
is in the process of constructing at said mine and expects to: complete within 
approximately one and one-half years at a very large total investment. For 
these reasons, said facilities are urgently needed now and will be essential in the 
near future for the operation of Applicant’s mine. * eR 


By a letter dated March 25, 1964, Kaiser was granted permission to. - 
proceed with construction at its own risk, subject to existing valid 
rights. The letter specified that the grant of advance permission was 
“not a commitment. that the application for right-of-way would be 
approved, that the permission granted was revocable at will, and that, — 
unless otherwise extended, the advance permission would a one — 
year from the date of the letter. : | 

On March 5, 1965, the appellant filed a protest against any renewal, 
extension or final approval of ‘Kaiser’ S -right- -ol-way application, | 
asserting that: | | 

1. Millsite Claim a, and all other millsites used for extracting Hater from 
the Chuckwalla Water. Basin, such millsites being located in Sec. 2, 10, 11 of 
T4585, R15 EH, $.B.B.M. Are protested because of improper millsite use. We 
further protest to any continuation of the use of these millsites and to any 
applications now pending or applied for, for the patenting of any of the millsites. 
to be used solely for the purpose of extracting water from the water basin of 
the Chuckwalla Valley, if providing the waters extracted from the millsites. 
are not used upon the millsites, but instead, the water transported out and away 
from the millsites to then be used on land which is not overlying land of me 
Chuckwalla Water Basin (required use of Millsites Circular 2149-3417.1), 

2. Right-of-way (case R04763) is protested against any renewal, ecioaston 
or final approval, because, no pr oof of ownership of the water being transported | 
(43 CFR 2234.1-2 (d) (2) circular 2161 rights-of-way on public jJands). As per 
Bureau of Land Managements’ request of Kaiser Steel 7 e 
_ By a decision dated April 7, 1965, the Riverside office dismissed 
the protest, holding that the sinking of wells and the construction of _ 
substantial improvements for the conveyance and utilization of water — 
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from the land were sufficient to justity the entry of land as a a mill. 
site, It also held that, while regulation 48 CFR 2934.12 (d) (2) re- 
quires a, statement of. the proper State official or other evidence of a 
right to appropriate water, the conveyance of water in this case in- — 
volved the use and tr ansportation of percolating ground water, for. 
which no rights of use are granted by the State of California, and 
that no statement or evidence of. right to use the water, therefore, 
would be required of Kaiser. | 7 
After considering. appellants arguments: that the Kaiser millsites’ 7 
were not being used for mining or milling purposes, that Kaiser had 
not complied with the State requirements for the extraction of ground 
water and. that public policy was not served by permitting ‘Kaiser 
_ to remove water from the Chuckawalla Valley, the Office of Appeals. 
and Hearings found that the well casings, pumps, switching house, 
and other equipment. and improvements placed upon the millsites 
constituted substantial and permanent improvements which, coupled: 
with Kaiser’s need for the water for use in its mining operations, satis- 
fied the requirements for a millsite, citing Sierra Grande Mining Co. v. 
Crawford, 111L.D. 338 (1890) ,and ‘Ash Peak Mining Company, 47 L.D. 
580 (1920). It further found that literal compliance with the Depart-. 
_ ment’s requirement for a showing: of water right -was impossible but 
that the record showed that Kaiser had complied with the require-_ 
ment of the California Water Code, § 5004, by filing notices of extrac- 
tion of ground water within six months aiter the close of the previous. 
calendar year and that this compliance was sufficient to satisfy the 
Department’s regulations. The Office of Appeals and Hearings also. 
noted the appellant’s reference to the case of Oscar O. H. Nelson et al., 
Los Angeles 0160618 etc. (September 17, 1959), approved by the Assist. 
ant Secretary of the Interior on September 95, 1959, which held that 
it would be against the public interest to cies further depletion of 
the already overdrawn water resources of Chuckawalla Valley by 
allowing additional desert land entries in the area. It distinguished. 
between the two situations, however, upon the basis that in the Velson — 
case the Secretary exercised his. authority under section 7 of the Taylor. 


Grazing Act, 48 Stat. 1272 (1934), as amended, 43 U.S.C. § 315£. 


(1964), to cee land as not suitable for aericaltural entry when he 

determined that there was an insufficient supply of percolating water 

to permit the reclamation of additional entries but that the Secretary _ 
does. not have authority to refuse to allow an. entry for a millsite 
under the mining laws if the land involved is otherwise open to such — 
entry. It found that the appellant’s apprehension that the extraction 
of large quantities of water would further deplete the ground 
water table of the Chuckawalla Valley. was at the heart of his protest: 


and. that he was asking the Department to determine that as be- 


tween himself, as a user of percolating ground water for the benefit aa 
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of his sven land, and Kaiser, which is appropriating water to 
transport to other land outside the ground water basin, his rights 

were paramount. The Bureau concluded that the Department does 

not have jurisdiction to determine that question, citing Silver Lake 

Power & Irrigation Co. v. City of Los Angeles, 87 Li.D. 152 (1908), 

and Robert J. Edwards and J. C. Ji amieson V. Oscar 2. S. Sanwyer, 54 

I. D. 144 (193838). - 

_ Brown asserts in his resent sppeal that he does not ik ihe De- 
-partment to determine water rights but that he does ask it to determine 
that the approval of the right- of-way 1s contrary to public interest. 

He « argues that, if it is not in the public interest to permit the with- 
drawal of more water by. farmers, it’is not in the public interest. to | 

permit the withdrawal of water by Kaiser, especially since some water 

used in irrigation will return to the basin while that taken out of the 
valley by Kaiser will not. He reiterates his contention that Kaiser’s 

‘mill site claims are not valid, and he attempts to distinguish the cases 

of Sierra Grande Mi ining Co. v. Crawford, supra, and Ash Peak Min- 

ang COMPANY, SUPT, from the present case upon the premise that in 
the first case the water was “absolutely necessary” to the operation of | 
the mine, and in the second it was “essential,” while, in this instance, 

Kaiser has water available from other sources, and there is nothing to 
‘show that this particular water is essential to the operation of Kaiser’ S 

mine.. Moreover, the appellant asserts, in both the Sierra. Grande and 

Ash Fork cases there was use and occupancy in the sense of employees 
living on the site, while,.in this case, Kaiser’s operation is automated. 

The Department has long held that questions involving the control 
and appropriation of the waters of a State cannot be adjudicated 
under an application for right-of-way privileges over the public land. 

Surface Creek Diteh and Reservoir Co., 22 L.D. 709 (1896). Despite . 

his assertions to the contrary, this is precisely what the appellant is 
asking the Department to do, for, aside from the question of the right — 
to appropriate water, he has not suggested in what way the approval 

of Kaiser’s right-of- “way seemed might be onary to the public 


7 inter est. 


The Department, of course, will abe approve an merece for a 
water pipeline right-of-way if it is determined that. the applicant has: 


no right to the water which he proposes to convey. See Otis A. feob- — 


erts, 69 1.D.91 (1962). Thus, a determination that Kaiser’s use of mill | 
sites for the purpose of supplying water pumped from the ground 
for use in a mining operation is unauthorized would necessarily result 


- ina finding that Kaiser had no lawful water supply and in the rejec- 


tion of its right-of-way application. However, we concur in the 
Bureaw’s finding that such use of a mill site is consistent with the pro- | 
_ visions of Rev. Stat. § 2337 (1875), as amended, 30 U.S.C. § 42 (1964). 
This is not to be constr ued as a determination that. Kaiser’ S mill sites 
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are, in fact, valid. If Kaiser has failed to comply with the require- 

ments for a mill site claim, the facts of such noncompliance may be 

called to the attention of the Department and may provide the basis 

for the initiation of adverse proceedings, but the appellant has not 

alleged the existence of such facts. He has asked simply that we 

find that the use of a mill site for the purposes indicated here is 
inherently unlawful. 

The appellant’s isp to distinguish, this case Fcc the oe 
Grande and Ash Peak cases, supra, isnot based upon valid distinctions. — 
The Department did find in the Sierra Grande case that the water 
supply | in question was, “absolutely necessary” to the operation of the 
mine and, in the Ash Peak case, supra, “that the water developed from 
said wells’ is used in operating the mine, and water essential therefor _ 
is obtainable from no other source except at a cost which is prohibi- 
tive.” It is also true that in both of those cases the mill sites were 
used to house employees of the mining companies. However, while 
the use of the land for living quarters for employees was an important 
factor, since that alone might have validated the use of the mill sites 
(see Satisfaction Hatension Mill Site, 14 L.D. 173 (1892) ), the deci- 
sions cannot reasonably be construed as holding such use to be an 
indispensable requirement. In fact, they cannot be so construed since, 
in the Ash Peak case, supra, two mill sites were involved and were 
found to be valid, but housing for employees was erected on only one 
of the mill sites. Moreover, while the decisions indicate that the need. 
for water taken from the mail site for mining purposes must be shown, 
they did not indicate that a claimant must prove that a pperlioun mill 
site is the only available source of water. 

In the Ash Peak case, supra, the requirements for a mill site claim: 
of this nature and the distinction between qualifying use and. non- 
qualifying use were clearly set forth when the Department stated that: 

The Commissioner’s decision appears to the Department to draw too narrowly 
the lines within which a mill-site claim must be found to be used for mining 
purposes to meet the terms and | spirit of said statute. It was held in the * * * 
[case of Charles Lennig, 5 L.D. 190 (1886) ], that the mill site could not be 
patented because the claim of its use in connection with the mine’ was merely 
the use of a water right within its limits for the supplying of water to the mill-site : 
claimant’s neighboring mine—not the use of ‘the land itself as distinguished 
from the use of the water right situated thereon. This rule was followed in 
_ Cyprus Milt Site (6 L.D. 706), and in Two Sisters Lode and Milt Site (7 L.D. 
557), aS well as in Iron King Mine and Mill Site (9 L.D. 201), where the use 
shown was in taking of water from a creek flowing through the mill site, with — 
the aid of improvements built thereon, and the conveying of it thence by pipe 
to a smelter reservoir elsewhere, which smelter was presumably used for the re- 
duction of the product of the applicant’s lode claim embraced in the’ same 
application, 

But these cases and particularly the Lennig case, supra, are distinguished in. 
the later case of Sierra Grande Mining Co. v. Crawford (11 L. D, 838), and Gold 
Springs and Dewer City Mili Site (18 L.D. 175), upon the ground that in the 
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“later cases the water obtained on the mill site, which was essential to the opera- 
tion of the applicant’s mine, was obtained by means of improvements erected 
on the land, which was also indispensable as a site for ce al reduction | 
. works, Soe 7 | 
The Sierra Grande case, supra, is decisive of the one at par. The distinction 
is clear. In the Lennig case, supra, acquisition of the land claimed as the mill » 
site was not essential to the utilization of the water right acquired within its 
limits and no other use of the land in connection with mining, or substantial im- 
provement thereof, was shown, and in the fron King Mine and Milt. Site, supra, 
the taking of water from the mill-site claim and its conveyance from thence to 
a smelter apparently ‘not in the applicant’s mining ‘claim were held to be too 
remote to rank as its use in connection with the mining operations, while in the 
case at bar, the water is obtained by the sinking of wélls on the mill-site areas, 
in itself a substantial and permanent improvement thereof (not to mention the 
other improvements on said mill sites), and it is convey thence to the mining 
claims for use. directly in. their operation, to which ib. is. essential. _ (Ttalies 
added.) 47 LD. at 581. | 


Appellant. does. not contend that the Gator in ear case 1S aoe neces- 
sary for Kaiser’s mining operation or that Kaiser has not constructed 
substantial and permanent improvements upon the land for the pur- 
pose of extracting water from the ground Thus, it would appear 
that Kaiser has satisfied the requisites prescribed above, z.¢., actual 
use of the land itself for a purpose directly connected with the opera- 
tion of the mine to which the mill site is an appendage, and, insofar 
as approval of the right-of-way application may be dependent upon 
the validity of the mill site claims, no Cee ee has yet been 
shown by the appellant. . 
We turn then to the question of public interest. The ipa anent 

has, -as the. appellant. asserts, refused to classify: land as suitable for 
desert land entry where it bas found that a favorable classification 
would, contrary to the public interest, increase the pressure on an 
already inadequate supply of water available for use in a particular 
area. Such action, however, has been taken. in situations which are 
not: analogous to the one before us. To understand the problem, it~ 
is necessary to. consider the water law.of California as it relates. to 
percolating water. 

The Department’s a ndeiseanding: of the law i is set, forth in Ruby E. 
Huffman et al., 64 1.D. 57 (1957). This law, as it pertains to privately 
owned lands, i is that the owners of land overlying a source of percolat- 
Ing water have correlative rights to use such proportionate share of 
the percolating water as they can put to a reasonable beneficial use on 
their overlying land. Such right is superior to that of one who seeks 
to take, i.e., appropriate, the water for a non- -overlying use, such as 
exportation beyond the underground water basin. Such a person can 

1The appellant does, as we have noted, assert that Kaiser.could obtain the needed water 
from other sources. .Apart from the fact that we find no basis for requiring [Kaiser to 
‘prove that it cannot obtain the water from any other source, the appellant’s assertion is 


‘strongly contested by Kaiser, and the assertion is based ‘upon some rather oblique 
eeenouene, ansuphenied by persuasive evidence. 
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only appropriate wee ‘which is sur more to the needs of the over ae 
landowners and, in the event of a shortage, his rights must yield to the 
needs of the overlying landowners. If a person takes non-surplus: 
water for a non-overlying use, he may be enjoined by the overlying 
owner from taking the non- surplus water. If he 1s not timely. en- 
joined, however, he may acquire a prescriptive right - to the use of the 
non-surplus water as against the overlying landowners. | 

In the case before us appellant, an overlying landowner, claims that : 
Kaiser is taking underground water in the Chuckawalla basin to the 
detriment of the overlying landowners, who need the water for bene- 
ficial use, and is transporting the water out of the basin for use on 
land outside of the basin. If this is so, if Kaiser is attempting to _ 
appropriate ‘non- -surplus water, the appellant and other overly1 Ing 
landowners would appear to. have: a clear remedy, namely, to enjoin | 
Kaiser from taking such water as is needed by the overlying land- 
owners. If Kaiser is taking only surplus water, then appellant has - 
no cause for complaint. 

In effect, then, appellant is seeking to have the Decal do Shr 
— rectly—by denial of the right-of-way application—what appellant can - 
do directly in the State courts. This points up rather sharply that 


the basic issue is one of water mens which the Depereeu refuses: 7 


— to adjudicate. 

It also serves to distinguish the situation here from those in wich 
the Department has refused to open up additional land in the Chucka- 
walla Valley to further agricultural entry for the reason that the addi-__. 
tional drain on the water supply would adversely affect existing. 


- agricultural enterprises. If such entries were allowed and patented, 


the patentees, as overlying landowners, would have the same correla- 
tive rights as the appellant and other present landowners. Because 
both new and old landowners would have a right to their proportionate 
share of the underground water, appellant and the present landown- 
ers who might suffer a reduction in their share would have no recourse 
against the new landowners who caused the reduction. _ They could 
not protect their needs as they can against Kaiser. 

For that reason, the Department’s actions in the situation referred 
to by the appellant do not nwo the same considerations as those 
involved in the present case. | 

Therefore, pursuant to the authority ddleeatid) to the Solicitor by | 
the Secretary of the Interior (210 DM 2. — (a a) 5 24 B. at. a the 
decision appealed from 3 is affirmed. = | 


| Ernest F : Hon, 
Assistant Sokcitor. 
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FEDERAL WATER POLLUTION CONTROL ACT 
‘SECTION 8(b)—GRANT LIMITATIONS 
“Act of June 30, 1948—Act of July 9, 1956—Act of October 2, 1965 
. _ Water Quality Act, October 2, 1965, 79 Stat. 908, which ‘amends the Federal 
- Water Pollution Control Act, July 9, 1956, 70 Stat. 498, 33 U.S.C. sec. 466 
et seq., authorizes grants.in support of sewage treatment facility construc- 
tion from. the allocation of funds in excess of the first $100,000,000- appropri- 


ated for such purpose without, limitation that grants not exceed $1, 200, 000 
per. project of. $4, 800, 000 in the case of multi-municipal projects. . 


Act of June 80, 1948—Act of July 9, 1956—Appropriations 


_ Grants in support of. a. ‘sewage treatment . facility construction ‘project | 


under. section 8 of the Federal. Water Pollution Control. Act, June 30, 1948, 

- 62 Stat. 1155, as amended, 88 U.S.C. sec. 466 ef seg., may be awarded from — 
a ‘eombination. of funds allocated both from the first $100,000, 000 ‘appropri-. 
ated for such purpose, and from funds allocated from appropriations in 
excess of the first $100,000, 000 appropriated. 


Act of June 30, 1948—Act of July 9, 1956—Appropriations 
Where a sewage treatment facility construction project is supported with 
the maximum grant award of $1,200,000 or $4,800,000 from funds allocated . 
from the first $100, 000, 000 appropriated under section 8 of the Federal Water 
Pollution Control Act, as amended, grant award for such project may also 
be made from funds allocated from appropriations in excess of the first 
$100,000,000, up to a maximum of-30 percent of the cost of a project.’ 


M-36688 ae May 31, 1966 


To: Cornmissioner of Federal Water Pollution Control Administration 


Subj ect: Federal Water Pollution Control Act—Section 8(b)— | 
Grant Limitations 


This is in response to the memorandum of May 16, 1966, from Mr. 
Paul W. Reed, Chief, Construction Grants Program in aiieh he in- 
quires whether a grant may be made under section 8 of the Federal 
Water Pollution. Control Act,.as amended (83 U.S.C. 466 e¢ seq.) 
from a combination of funds allocated under the second sentence of 
subsection (c) of section 8 of the Act (“the first $100,000,000. appro- 
_ priated”) and, from funds allocated under the third sentence of sub- 

section -(c). of section 8 a in excess of $100,000 000 
— appropriated) .” — ss - 

As we understand the eer from: your Heino saan In a case -— 
where a sewage treatment facility construction project is eligible for . 
the maximum grant of $1,200,000 for a facility to serve one munici- 
pality, or $4,800,000 for a facility to serve more than-one munici- 
pality, and where such maximum grant will be paid from funds © 
allocated under the second sentence of subsection (c) of section 8 (the 
first $100,000,000) the program wishes to make available from the 
allocation. under the third sentence of subsection (c) oF section 8 8 (ap: | 
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- propriation in excess of the first $100,000 000) additional grant funds: 
to support the construction of the same project. | 

In our opinion there is no legal objection to such an aan of grant — 
funds provided that: (a) the total Federal grant award from both 
allocations does not exceed 80 percent of the cost of construction of the 
project as determined by the Secretary, (b) the State agrees to match 
equally all Federal grants made from the allocation under. the third 
sentence of subsection (c) of section 8 for projects in the State, and 
(c) the project is otherwise eligible for Federal support. | 

The last sentence of subsection (b) of section 8 of the Act provides: 

The limitations of $1, 200,000 and $4, 800,000 imposed by clause (2) of this sub- 
section shall not apply in the case of grants made under this section from funds 
allocated under the third sentence of subsection (c) of this section if the State 
agrees to match equally all Federal grants made =om such allocation for proyj- 
ects in such State. 

That provision was added by the Water Quality. Act of 1965, 79 
Stat. 903 for the purpose of authorizing grants in excess of $1,200,000 
and $4,800,000 up to a maximum of 30 percent of the cost of the con- 
struction of a project. The allocation of funds in excess of the first 
$100,000,000 appropriated for facility construction grants 1s. appar- 
ently intended to provide grant funds beyond the $1,200,000 or 
$4,800,000 available under the other allocation (the first $100, 000 ea 
up toa maximum of 30 percent of the cost of the project. 


The provision of the Water Quality Act of 1965, quoted above, is -_ 


described in the Epon of the House Committee on Public Works as 
_ follows:1 
Agua apbtop rations for fiscal years 1966 and 1967, the two remaining years 
authorized, are authorized to be increased from $100 to $150 million, of which 
$100 million is to be allotted to the States under the existing formula and -all 
amounts appropriated in excess of $100 million are to be allotted on the basis of 
population. Project grants above the new dollar ceiling limitations up to a full 
80 per cent are authorized from. the latter allotment if the State matches the full 
- Federal contribution made to all projects from this allotment. (Italics added ) 

- There is no requirement that a grant made from funds allocated 
fom, appropriations in excess of the first $100,000,000 constitute the 
entire Federal award in support of an eligible project. On the con- 
trary, it appears to us that. grants made from that allocation are in- 
tended to provide funds in addition to the $1,200 ,000 or $4., 800,000 
available for a project from the other allocation, so as to provide Fed- 
eral support of up to 30 percent of the cost. of construction. ot an 
eligible project. : a: 

If you have further questions we will be pleased to discuss them with 
you. = | 
EDWARD Witeneice : 

Deputy Solicitor. - 


1 H.R. Rep. No. 215, 89th Cong. 1st Sess. 3 (1965). 
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WITHIN THE MEANING OF SECTION 10(e) FED. WATER POLLUTION 
Pos tt CONTROL ACT, AS AMENDED | ted 

June 13, A966 


. WATER QUALITY ‘STANDARDS—INTERSTATE WATERS WITHIN 


THE MEANIN G OF SECTION 10(c) FEDERAL WATER POLLUTION 2 bent 


CONTROL ACT, ‘AS AMENDED 


| A Act of June 30, 1948—Act of July 9, 1956—Aect« of f uly 2 20, 1961—Act of Bas 


‘October 2, 1965 . 


“Interstate waters” within the meaning of ie) Federal Water. Pollution Control oe © 
Act, as amended, 83 U.S.C. 466, et seq., include the entire. reach ‘of interstate 


. Waters, including: those portions which flow into a state from a neighboring 
state but which do not ‘subsequently flow across or form state boundaries. 


Act of June 30, 1948—Act, of anly. 8, 1956—Act of July 20,. 1961—Act of ; 
October 2, 1965 | | 


“Coastal waters” within the meaning of the Federal Water Pollution Sonttol ; 
_ Act, as amended, 33 U.S.C. 466, et seq., include waters of the sea within the 

_ territorial jurisdiction of the United States and all inland waters in vee 
the tide ebbs and flows. — 


Act of June 30, 1948—Act of Tuly 9, 1956—Act of July 20, -1961—Act of 
 Oetober 2, 1965 


Tributaries of interstate waters are not per se interstate waters. Only those 
tributary streams which themselves either flow, across or form a part of 
- state boundaries are interstate waters. 


M3600 = | dune 13, 1966. 


To: Comnetaston-nn, ade a, Warer ‘Pouuorton ControL ADMIN- 
ISTRATION. : 


Sugsect: Warer Quarry Rea ere Waters Wirarn 
THE Mranine or Szction 10(c) Feprrat Warer Pottution Con- 
TROL Act, AS AMENDED. . 


_. Your memorandum of May 25, 1966, requested our opinion on ques- 

tions raised in the May 16, 1966, letter of Mr. Arthur N. Beck, 
Technical Secretary of the Water. a AprOvERIONY Commission of 
Alabama: 

Mr. Beck inquires whether waters Shick flow into a state fo. an 
adjoining state, but which do not subsequently flow across or form 
. state boundaries, are, for those portions of such water in the last — 
receiving state, included within the meaning of “interstate waters” 
for which water quality criteria are to be established under section 
10(c) of the Federal Water Pollution Control Act, as amended, 33 


_ ra C. 466, et seq, Mr. Beck refers: to the Coosa, ‘Tallapoosa ‘and : 


13 LD. Nos. 6&7 - 


226-13266——-1_ 
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Tombighee Rice as streams which flow into Aaa from néighbie- Ant 
ing states, and which terminate in Alabama without subsequently 
crossing: or. forming state. boundaries. - He. inquired whether. water. 
quality. criteria. are. to. be. established. for a of those. streams 
- whichliein Alabama. | <a ee 

| Confirming our oral advice of June ene in our : opinion water quality | 
ceriteria-are to-be established under the: Act for-the entire reach of: inter: 
state waters, including those portions which flow into a: state. from a_ 
neighboring: state: but b whieh: i not Cecio aie, Across: Or: r-EOrm 
state boundaries. i 

. “Section. 10(c) (ay éf the Act ‘provides. for state ddgption: 6 ‘of “water 
; quality criteria. applicable to interstate waters or portions thereof 
within’ such state.” Section 13( e) defines ‘ ‘interstate waters” to mean — 
“all rivers, lakes, and other waters that flow across or form | a \ part of 
state boundaries, ineluding coastal waters.” _ 

That definition, as pointed ‘out in. the Federal Water Pollution 
| Control Administration Guidelines for Establishing Water Quality 
Standards: for Interstate Waters of May 1966, page 11, is in terms of 
water bodies— “rivers,” “lakes” and “other mates? Tf a river at 
some point crosses. or. forms a part of a state boundary, that. river 
takes on the character of “interstate waters” for its entire reach. 

There is no indication in the legislative history of the Water Quality 
Act of 1965 (P.L. 89-234), which amended the Federal Water Pollu- 
‘tion Control Act to authorize the establishment of water quality 
standards, that. portions:of an.interstate river in the last receiving state 
were to be excluded from the scope of “interstate waters” for purposes 
of establishing water quality standards. On the contrary, it is ap- 
parent : from the legislative hearings that the standards 1 were e consider ed 
in terms of entire rivers or river basins. | 

It is important to note that the House Committee in its report on 
8. 4, which, as.modified became the Water Quality Act of 1965, made 

the following comment regarding “interstate waters :” ? 

Under the definition of “interstate waters” in the Act. those waters that rise 
entirely within a state and do not flow from that state into another state, and do 
not form a part of the state boundaries, are not considered to. be interstate waters 
and therefore would not be subject to any requirements with, ds to water 
. quality. criteria. — ne : _ 
| | The Committee has pee aed: in effect, a pane Gon of. “intrastate 

waters” which are waters not subje ect to the water quality requirements 

“2 See for example, . ‘Bearings: on E.R. 3988, S. 4 and» Related Bills, before the mouse 


Committee on Public. Works, ‘89th Cong., Ist Sess. 44, 59 (1965)... 
eELR. No. 215, seth Cong. 1st Sess. 9: (1965). 
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WITHIN THE MEANING . OF SECTION 10(c) FED. WATER POLLUTION 

| | CONTROL ACT, AS AMENDED a 
| June 18, 1966 | | 


of thie Act and wien are oto be cianiahed from: “interstate waters.” 
The Committee having addressed itself to the question, clearly did not 
include portions of interstate rivers lying in the nee RECOHVINE: Ss 
. within its concept. of “intrastate waters.” m4 
* Mr. Beck also inquires. whether: Mobile Bay. is.or:is ge a ed 
water. The term “coastal waters” is. not defined in the Act. « The legis- 
- lative history: of the Federal Water Pollution:Control Act amendments 
of 1961: (P.L. 87-88) which added “coastal waters” to the definition of 
“interstate waters” provides no information-as to the scope to be given 
to er term “coastal waters.” It is oe in the rl as 


“eoastal waters, that is 'the: waters of bays and: ‘inlets, as well as of the sea, , along 


et: coast. 


“Coastal savignbte waters of the e United States” 3 1s dafned i in the Oil 
Pollution Act of 1924 (33 US S. C. 481 et. seq) as follows: : 


Sec. 432 Definitions 
AR ae 2S eo ae | ot a ere. # 
(c) the term “coastal navig gable waters of the United States” means all portions 
of the sea within the territorial jurisdiction of the United States, and all inland 
waters navigable in fact in which the tide ebbs and flows. 

The dictionary definition and that in the Oil Pollution Control Act. 
of 1924 are consistent in that under both definitions “coastal waters” 
includes a portion of the sea and a portion of inland waters, as those 
terms are generally understood. Those definitions would include the 
waters immediately adjacent tio the coast line,® 1.¢., the marginal | sea 
seaward of the coastline (8 miles) and the inland waters landward as. 
far as they are subject to the ebb and flow of the tide. 
In our opinion “coastal v waters” within the meaning of the Federal. 
/ Water Pollution Control Act include waters of the sea onthin the terri- 
torial jurisdiction of the United States and all inland waters in which 
-the tide ebbs and flows.: As used in this Act, such waters need not be 
navigable. — gt te ee a See aN 


3 Webster’s New International Dictionary, 2d Edition, Unabridged (1951). 

: 4Shalowitz, Shore and Sea Boundaries, Vol. 1, pp. 22, 23 (1962).. Navigable water is 
generally: divided into three categories: (1) Inland Waters including rivers, Jakes and 
other bodies of water within a land territory and bays; (2) Marginal Sea, the waters 
.seaward of the low water mark of a coast to the limit of the adjacent territories’ jurisdic- 
tion (3 miles) and (3) The High Seas, the waters seaward of the marginal sea. 

* Technically, the coastline is referred to as the ‘baseline’ which is described as “fol- 
lowing the sinuosities of the low water mark, except where indentations are encountered 
that fall within the category of ‘true’ bays, when the baseline becomes a straight line 
between the headlands.” Shalowitz, Shore and Sea Boundaries, Vol. 1, pp. 27, 28 (1962). 
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“Ts Mobile, Bay i is s either a , part: of the sea within the territorial j juris- 

diction of the United States, or is inland water subject to the ebb and 
flow of the tide, it is a part of coastal waters. 
In. view of Mr. Beck’s comments regarding the tributaries of Ala- 
 bama rivers it should be emphasized that, under the Act, tributaries of 
interstate waters are not. per se interstate waters for which water qual- 
ity standards are to be established:. Only those tributary streams 
which themselves either flow across or forma part of state boundaries 
are interstate waters. But, as pointed out in the Guidelines (p..11) 
the discharge of matter into tributaries not themselves interstate waters 
which reaches interstate waters and reduces the quality of the latter 
below the standards for interstate waters is subject to abatement. under | 
the Act. , 

In summary: (1) Water quality unis are to be abl iahed! for 
the full reach of interstate rivers including those portions within the _ 
last receiving state; (2) “Coastal waters” means the sea within the 
territorial jurisdiction of the United States and inland waters subject 
to the ebb. and flow of the tide; (3) Tributaries of interstate waters are 
not, by that fact alone, sondered interstate waters. a 


owas WEINBERG, 
— Aeting Solicitor. 


UNITED STATES 
Vo 2-3 
| | HENAULT MINING COMPANY 
A-30540 | Decided June 1, 1966 | 


Mining Claims: Discovery 

To constitute a valid discovery upon a lode mining claim there must be 
a discovery on the claim of a lode or vein bearing mineral which would 
warrant a prudent man in the expenditure of his labor and means, with a 
reasonable prospect of success, in developing a valuable mine; it is not 

sufficient that there is only a meagre surface showing in veins or lodes 
which, considered with knowledge of the geology of the area and of the 
successful mining operations conducted on adjoining claims, would warrant 
further exploration in the hope of nudes a valuable deposit ina separate 
vein or lode at depth. | 


"APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Henault Mining Company has appealed to the Secretary of the In- | 
terior from a decision dated August 12, 1965, whereby the Office of 


isa} US Us HENAULT MINING COMPANY > E85 
| Tune 15, 1966 : ; | 


* otis id aaa Bieat of Land. NM arigpemet eee: in. » part | 
-adecision of a hearing examiner declaring the Automobile lode mining. 

claim in T. 4 N., RR. 3 E., BH. Mer., South Dakota, subject to the 
. limitations and poctribtions of section 4 of the act of July 28, 1955, 69 


a _ Stat. 368, 30 U.S.C. § 612 (1964), and dismissing, as to eighteen other 


lode claims | in Ts. 4and 5.N., R. 3.E., a proceeding initiated pursuant | 
to section 5 of the act of J tily: 23, 1955, bod eee 369, as amended, 30° 


i USC. § 618 (1964). 


-On October 3, 1960, and F er 18, 1961, dhe ee filed a 
verified statements claiming. rights contrary to or in conflict with the 
limitations and restrictions of section 4 of the act of July’ 23, 1955, 
supra, as to the Red Beard, McLaughlin, Keno, Gold Mine, Gold Mine | 
No. 1, Gold Mine Eraction, Blanche B., W.S. Stratton Nos. 4 and 5, 
Ice Pond, Joseph, Bonaparte, Pearl, Carline, Rescue Bond Nos. 2 
and 3 Strawberry Nos. 1 and 2 ‘Meeomobile, Globe Fraction and Oscar 
lode mining claims. The Government recognized the rights asserted 
by the appellant as to the Globe Fraction and Oscar lode claims, and, 
by a decision dated February 23, 1962, the Montana land office ac- 
cepted the verified statement of the appellant as to those claims. 
However, the Government requested a hearing to determine the rights 
of the claimant as to the cther nineteen claims, and a hearing was held 
for that purpose at Rapid City, South Dakota, on October 22, 23 and 
24, 1963. 

The ‘basic facts concerning the ean ownership, workings and 
surface mineralization of the claims are not in dispute. The claims 
were all located prior to July 23, 1955, and are presently owned by the 
appellant. At the hearing, both the Government. and the mining 
claimant presented in evidence assays of numerous samples of min- 
erals which were taken from the claims by Ernest T. Tuchek, a. geolo- | 
gist employed by the Bureau of Land Management, and by Ernest 
Shepherd, a geologist working under the supervision of Lawrence B. 
Wright, a consulting geologist retained:-by the mining claimant.. The 
samples ‘were taken from various pits, cuts and adits on the claims 
during extensive examinations Dy the two Beene and were assayed 
for gold and silver values. _ | 

The Government’s case was base solely upon the results. of the 
surface examination and upon the lack of evidence disclosed by such 
examination of the existence of a vein or lode from which one might 
reasonably hope to develop a, profitable mine. The appellant’s case, 
on the other hand, was based primarily epee the testimony of eh 
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who exidiined the appellant's, claims i im 1948 and in 1961 and cae: : 
specific recommendations for further mineral exploration on the claims - 
and whose deposition, taken at San Francisco, California, on October 
Sand 4, 1963, was admitted in evidence | over the. foperus Eee of 
counsel ‘for the Government. | : 
- The hearing examiner found from the igang that the two | 
geologists | (Tuchek and Shepherd)’ met occasionally during their 
examinations but that their work was entirély separate, that they did 
not necessarily sample in precisely the same places but that a compari- 
_ son of the values found in their samples revealed, within the limits of | 
human tolerance, similar results. He noted: that, although the gold 
and silver content of the samples taken varied from trace amounts to 
a high of $15.87 per ton in one sample, the values found in the great 
majority of the samples ranged from 9 cents to less than $1 per ton. | 
The examiner found this evidence to be conclusive that there are 

exposed within the limits of each claim, except the Automobile lode, — 
veins or lodes of rock in place containing some amounts of gold and © 
silver, and he found.the evidence to bes conclusive that there i 1s no 
surface exposure of minerals on. any of the: ea which can be mined | 
| at a profit. . 

The examiner further found that all of the. — in the field of 

geology who appeared at the hearing testified that the land upon 
which the claims are situated is mineral in character, that the claims 
are surrounded by patented mining claims and that thes he immedi- — 
ately adjacent to the present eae area from which the Homestake | 
- Mining Company, the largest gold producer in the United States, is 


extracting ore ata profit. He found that, appellant’s witness Wright 


has an intimate knowledge of the geology of the area, that. he was 
employed by the Homestake Mining Company from 1919 to 1931, for 
the last six years of that period as chief geologist for the company, 
that he is thoroughly familiar with all: of the - mining and geologic 
_ technical publications on the Black Hills region ¢ and that he. conducted 
and supervised the examination of the Henault claims which cul- 
minated in the 1948 and 1961 reports. He then summarized Wright’s 
conclusions as follows: Pa ee ot, OCG 

1. That the Henault Mining Company’ FS claim 2r oup lies within the province of 
Tajor gold mineralization in the Black Hills. ~~ 

2. That. the claims lie adjacent to the country’s or eatest:pr piace of gold. Satie 
is of no. significance except that- the. geologic. structural relations are such that _ 


the pr oximity has real value. 
3. That the geology of the Henault sonar is gtr ucturally related to that: of the 
Homestake Mining Company’s stound and ore deposits in such a manner: that 
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_ the possibility of ace ore ‘deposits. such as are being: developed by Homestake 
may reasonably be expected at minable depths at Henault. | ; . 
4, The values‘in gold.and silver existing in Henault ground can. Suis: lead 

to the conclusion that these surface expressions are “upward. leaks” enacted: 

at the time of mineralization from substantial deposits. below. . 
5. ‘That the tertiary dike zone through the center of the Henault : res 


emplaced in-.an anticlinal structure (believed to elevate the favorable Homestake - | 


formation closer to. the surface). is additional | incentive - to: mere — 
exploration for substantial amounts of ore. 7 a | 

6: That all-Henault holdings are of mineral character and, considering that 
| almost all surrounding grounds’ have been, pacented, are entitled ‘to the ‘same 
consideration for patent. - . ; 

The examiner then noe that Wright recommended that. at least ‘ 
| three holes be drilled to a depth of 3,500 to 4,000 feet to probe for. 
minerals at depth.t. The soundness of Wright’s recommendations was - 
attested to by Professor Edwin H. Oshier, a mining engineer and head 
of the Department of Mining ‘Engineering at the South Dakota School 
of Mines and Technology, who had not personally examined the claims 
but whose opinion was based upon a review of Wright’s reports and 
upon Wright’s reputation as an authority on the geology of the 
northern Black Hills. : 

The examiner found that, ‘although the sualbeadens of the Govern- 
ment’s expert witnesses could not be questioned, neither of the two 
witnesses who testified in behalf of the Government had as thorough 
a knowledge of the geology of the area as did Wright and that, from a 
geologic standpoint, their examinations did not approach those of 
Wright in thoroughness. He, therefore, accepted the recommendations 
of Wright as to the possibilities for following the veins or lodes on 
the surface of the Henault claims as being the best available informa- 
tion upon which a prudent man would rely. After noting the require- 
ments for a discovery of valuable minerals, as set forth in Castle v.— 
Womble, 19 L.D. 455. (1894),? and Chrisman v. Miller, 197 U.S. 318 


it The hearing examiner stated in his decision that “[a]t an estimated cost of $14.50 
per foot the cost of such drilling would entail expenditures of $360,000 to $480,000.” 
Wright did state that the cost of diamond drilling would be approximately $14. 50 per foot 
(Deposition of Lawrence B. Wright, p. 61), but the source of the ‘$360,000 to $480,000” 
figures is not clear, although those figures have been cited by the appellant in its present 
appeal. /The correct amount here is not essential to the outcome of the case, however, 
and it is unnecessary, to resolve the apparent mathematical discrepancy. 


2 “TW ihere Ininerals have been found and the evidence is-of-such:a character ‘that. a e 
person of ordinary prudence would be justified in the further expenditure of. his labor and. ~ 


- Means, with a reasonable prospect of success, in developing a valuable mine, the qequtee 
ments of the static have peen met.’”?. 19 L. D. at457, . 


were 
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(1905), and for a lode claim 3 in particular, as set forth in BE eff erson- 

Montana Copper Mines Co., 41 J.D. 320 (1912),? the examiner stated 
that, while it is true that. the courts and the Department’ of the Interior 
hava never accepted geological inference standing alone, however 
strong, as a substitute for an actual exposure of valuable mineral suffi- 
cient to constitute.a discovery, such evidence is of prime importance in 
determining whether or not values. exposed i in veins or lodes, if fol- 
lowed, could reasonably be expected to lead to greater. values at depth. 
He then cited language from the /e frerson-Mc ontana C opper Mines Oc 0. 
décision, supra, to the effect that: 

It is clear that many factors may enter into the third element: The size of the 
vein, as far as disclosed, the quality and quantity of mineral it carries, its prox- 
imity to working mines and location 1 in an established mining district, the geologi- 

cal. conditions, the fact that similar veins in the particular locality have beem 
explored. with success, and other like facts; would all be considered by a prudent 
man in determining whether the vein or lode he has discovered warrants a further’ | 
expenditure ornot. 41 L.D. at 323-324, . 

The hearing examiner then found that it haat been spabisied that | 
on each of the claims, except the, Automobile, there are veins of rock 
in place containing valuable minerals and that, although most of the 
assays revealed. nominal or very low values whieh could not in any 
sense be considered worthwhile to mine, the mineralization was there, 
and, in view of the favorable geology of the area, he concluded that 
there had been a discovery on each of those claims. He acknowledged 
that his conclusion rested squarely on the acceptance of Wright’s 
recommendations. With respect to the Automobile claim, he found 
that neither party had found or sampled any structures on the claim, 
that there were no pits or evidence of prospecting on the claim, and 
- that the prima facie showing of lack of discovery had not been rebutted. 
That claim, accordingly, was declared subject to the restrictions and. 
limitations of section 4 of the act, supra. : 

The United States, acting through the Montana State Director, Bu- 
reau of Land Management, appealed to the Director, Bureau of Land 
Management, from the hearing examiner’s decision as to the eighteen 
claims on which the examiner found that there had been a discovery, 
and, by its Seo of August 12, 1965, the Office of Appeals and 


- #7. There ae: be a vein or lode of quartz or other rock in place; 
2. The quartz or other rock in’ place must carry gold or some other valuable mineral 


deposit ; 
a; The two preceding eanenes: when taken together, must be such as to warrant a 
prudent man in the expenditure of his time and money in the effort to develop a valuable 


mine,” 
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Hearings versed ths hate examiner’ s decision as ; to thos claims — 
upon a finding that the evidence and testimony of the mining claimant’s — 
experienced witness did not establish as an existing fact that the: 
Homestake formation underlies the Henault claims and that the 
evidence, at. most, indicates that the claims warrant further explora- 
tion to determine whether the Homestake formation is under ae 
claims and whether it is sufficiently mineralized. 

In reaching its conclusions, the Office of Appeals and Hearings held 
that the mining claimant has the burden of establishing by a pre- 
ponderance of the evidence that there is a discovery within the limits — 
of each claim (Foster v. Seaton, 271 F. 2d 836 (D.C. Cir. 1959) ), that 
the mere hope or expectation, based upon a general belief, that values 
will increase at depth is not sufficient to establish a valid discovery 
(United States v. Duvall and Russell, 65 1.D. 458 (1958) ), that there 
is a difference between the evidence which will induce a person of 
ordinary prudence to spend his time and. money in an effort to develop © 
a valuable mine and the evidence which will induce him to spend his 
time and money for further exploration, and that the reports and testi- — 
“mony upon which the mining claimant and the hearing examiner 
relied were clearly of the latter category. It concluded that the evi-. 
dence presented in the hearing did no more than to raise a geological — 
inference that there are valuable mineral deposits to be found on the 
claims, that this inference may engender willingness on the part of a_ 
mining claimant to take the risk involved in further exploration, but 


that these factors, no matter how strong, do not constitute, and cannot 


be substituted for, a discovery, citing United States v. Edgecumbe 

Leptoration Company, Inc., A-29908 (May 25, 1964) ; and United 
States v. C.F. Snyder et al., 9 L.D. 223 (1965). 

_ The. Office of Appeals and Hearings also held that the hearing — 

-examiner’s decision had become final as to the Automobile claim, ac. 
the mining claimant did not appeal from. the ruling, and it denied | 
the claimant’s request for oral argument. 3 es 

In its present appeal the appellant contends, in substance that: 

(1) The mining claimant’s evidence fully satisfies the requirements 
of a discovery as set forth in Castle v. Womble » SUPTA, and in Jefferson- 
Montana Copper Mines Co., supra; 

(2) The Bureau applied a different test from the accepted standard, 
requiring the claimant to show that a prudent man would be warranted 
in the expenditure of his time and money “in developing a valuable 
mine,” whereas the proper showing would be that such a man would be 
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: warranted. 1a ‘the expenditure of time. and, money. in the effort to 
develop a valuable mine”; and _ 
(8). The hearing examiner and the Office of eene Ar Hearings | 
aed in finding immaterial appellant’s proposed findings that the 
Jand upon which the claims are located contains no timber of com- | 
mercial value, is not usable for grazing or. recreational | purposes, and 
is not contemplated to be used for building sites, that the claims were 
located and are held in good faith for ie purpose. of acquiring the 
land because of its mineral deposits, and that the mining | claimant is — 
-- convinced that further expenditure of time and effort can reasonably. 
be. expected to develop a valuable mine on the claims and has. sub- 
-stantiated this belief by the expenditure of at least $57,000 in assess- 
ment work on the claims since 1945. ‘The appellant has also renewed 
its request for oral argument. | 
_. There is essentially no dispute as to the facts of this case. It has ee 
at any time been suggested that a workable mineral deposit has been 
uncovered on any of the claims in question or that any exposed area, 
on the claims is a part of a vein or lode which, in itself, appears to 


contain. values which would warrant efforts to develop a valuable 


~ mine. On the other hand, no effort was made by the Government to 
| challenge the validity of the findings or the recommendations of appel- 
_lant’s witness Wright. Only the legal effect of his findings is chal- 
lenged, and the sole issue in this appeal is whether those findings, con- 
sidered alone or with the established facts of the case, are sufficient, to 
constitute a discovery under the mining laws. | 
Stated briefly, it is our view that ve decision of the Office « ‘of Appeals 


and Hearings is consistent with the Department’s interpretation of the 


law of discovery and that the views advocated by the appellant, and 
accepted by the hearing examiner, are not. : 

The basic problem i in this case is that the appellant has failed to. 
distinguish between “exploration” and “development” and that it has 
- ignored the long- recognized requirement that the vein or lode upon 
which a discovery i is based must be exposed withm - limits of each 


~~ glaim. 


As the Bureau has Senies out, the Department recognizes a ane 
difference between “explor ation” and “development” as they relate to. 
“discovery” under the mining laws. Exploration work is that which 
_ is done prior to discovery in an effort to determine whether the land 

contains valuable minerals. Where minerals are found, it is often 

~ necessary to do further exploratory work to determine whether those 
_ minerals have value and, where the minerals are of low value, there 
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‘minerals exist in such quantities that there is a reasonable prospect.of. . 
success in developing a paying mine. It is only when the exploratory. 


work shows this that it can be said that a-prudent man would be justi-. 


fied in going ahead with his development work and that, a discovery 
has been made. United States v. Clyde R. Altman and Charles M. 
Russell, 68 ILD. 235 (1961); Uneted States v. Edgecumbe Exploration. 
Company, Ine. oun United States v. nen M. ees 12 L -D. 141. 
(1965) 4 2 . 
This is not an artificial or sebiteaty aictneion fubeated Pea the: 


pe Department.. It is simply a recognition that these separate stages of: 


mining activity do exist and that there isa significant difference in their | 
meaning insofar as. they may influence further mining effort. More: _ 
over, the distinction between these terms was clearly recognized by the 
appellant’s witness Wright, as illustrated by the following Sarey Du: 
Trom his testimony : 


(). [by Mr. Carrell, counsel for claimant]. Would you please state what your - 
understanding of those terms [development, exploration and mining] and their . 
interrelationship is in connection with this field and this particular proceeding. — 

A. Well, talxing them in a little different order than you just recited them, it 
is a customary practice in the mining business, particularly where new ventures 
are concerned, to first make an examination, and, if the results of the examina- 
tion justify, then some exploration steps are usually recommended of one kind or 
another. They might, the exploration might consist of sinking an exploratory 
vertical shaft or, if it is a very mountainous country, driving an adit into the. 
mountain, or it might consist of doing nothing more than, in the beginning, than 
diamond drilling to test possibilities with depth. This is exploraton. 

Now then, if the results of the exploration justify a further larger expenditure, 
then you begin to develop the property by expanding your underground work or, 
if it is an open pit mine, by starting an open pit, for example. Then as your 
development reaches an adequate stage, your exploitation or mining or pores 
of the material being sought is the last stage. 

Q. In connection with the examination of the properties did you recommend 
that any diamond drilling be done on the Henault Group? 

A. I did. I felt that the entire situation, the geologic environment and the 
surface showings justified a step of exploration and along those lines I recom- 

mended a limited diamond drilling program. and I outlined approximately where 
I thought the drilling should take place on the properties. Wright See . 
pp. 47-48. . 


The appell ant sug ggests: thatthe Bureau has required the actual devel- | 
— opment of a valuable mine with proved ability to produce at a profit. 


- 4'The Conver: se decision has been challenged i in Converse v. Udall, Civil Action No. 0-581 
in ‘the United States District Court for the District = Creeot 
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This isnot so. It is only after the fourth stage listed, “exploitation,” 
_ has been entered that it can be determined with any degree of finality | 
whether or not a mine will be economically successful. The Depart-. 
ment: has not required that this, or even the third stage, the develop- 
ment, be initiated in order to establish a discovery. The substance of 
the cited decisions is that the second stage of a mining venture, the 
exploration, must have satisfactorily progressed to the point at which 
the further expenditure of money and effort for the third phase may be 
favorably contemplated. he appellant, however, has accomplished 
only the first of the four steps enumerated by Wright and appears now 
to be on the threshold of entering the second. phase, and the recom- 
mendations go only to the taking of the second step, the witness having - 
expressly refrained from making’ recommendations beyond that step 
until the results of the recommended exploration could be ascertained. 
See Wright deposition, pp. 67-68. Had the appellant’s expert witness 
recommended the sinking of a shaft and the driving of levels at any _ 
point in the claims, we would be faced with an entirely different ques- 
tion, but the witness did not make that recommendation, and, until the 
recommended exploratory steps are taken, there would appear to be no | 
basis for determining whether a prudent man would be justified in 
expending money and effort with a reasonable expectation of devel- 
oping a profitable mine. — 

‘Inthe Converse case, SUPTA, WE. iconsideted the apparent inconsistency 
of the Department’s distinction between “exploration” and “develop- 
ment” and the court’s determination in Charlton v. Helly, 156 Fed. 483 
(9th. Cir. 1907 ), cited by the appellant here, that the ter ms mean the 
same thing, and we concluded that there was, in fact, no real incon- 
sistency, for a different standard has long been employed when deter-— 
mining priority of right between conflicting mining claimants than is 
employed in determining whether lands should be taken from the 


- jurisdiction of the United States. See 72 LD. 149-150. The standard 


applied by the Bureati in the present case is the same as that which 
was applied in the Converse case and which we find to be proper in 
this instance. : 

Factually, appellant’s claim of a discovery is based on the following: 
The mineral values in the area are found in the Homestake formation 
which has been extensively mined for gold by the Homestake Mining 
Company on adjoining property. The Homestake formation dips 
toward appellant’s claims and outcrops at some distance beyond the 
claims. Because of this Wright testified that he believed that the — 
formation extends beneath the Henault claims. The formation does 
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not outerop on the claims but a number of Percy dikes do. These 

dikes are believed to originate below the Homestake formation and to 
penetrate that formation on their way to the surface. The slight 
mineral values found in the dikes by the extensive sampling are be- 
lieved to represent leaks from the minerals in the Homestake forma- 
tion. However, the really valuable mineral deposits are expected to_ 
be found at the intersections of the dikes with the Homestake forma- 
tion and it is to establish this that Wright recommended the drilling of 
three holes to depths of 8,500 to 4,000 feet. Wright ‘deposition, 
pp. 50-59. 

There is no contention that is Homestake fomation has actually | 
been exposed on any of the Henault claims. There is also no conten- 
tion that the Tertiary dikes or intrusions carry valuable mineral de- 
posits. They are claimed merely to establish that the Homestake 
formation, which is believed to carry the valuable deposits, lies below 
the surface, possibly a few thousand feet down. 

In East Tintie Consolidated Mi ining Claim, 40 L.D. ot 1,27 3 (1911) ; 


the Department stated that: 


It is evident from the record. before the Department that the deposits allezéd | 
_ to have been exposed on these claims are regarded by the applicant. as possessing 

. practically no economic value, but that, on the other hand, title to the claims is 
- sought essentially on account of their possible value for certain unexposed de- 
posits supposed to exist at considerable depth beneath the surface, and having 
“no connection, so far as shown, with any deposits appearing on the surface. The. 
exposure, however, of substantially worthless deposits on the surface of a claim; 
the finding of mere surface indications of mineral within its limits; the dis- 
_eovery of valuable mineral deposits outside the claim: or deductions from 
established geological facts relating to it; one or all of which matters may 
reasonably give rise to a hope or beliéf, however strong it may be, that a valuable. 
mineral deposit exists within the claim, will neither suffice as a discovery thereon, 
nor be entitled to be accepted as the equivalent thereof. To constitute a valid 
; discovery upon a claim for which patent is sought there must be actually and 
physically exposed within the limits thereof a vein or lode of mineral-bearing 
rock in place, possessing in and of itself a present or DIOS S value for mining 
purposes; * * *, “ 


In subsequent consideration of the same matter the Department 
stated : 


* * * Reading this petition in connection with the prior decision of the 
Department (40 L.D. 271) makes it evident that patent for these claims is 
being sought for the purpose of developing supposed deposits of ore—which 
we may call lodes—well below the surface of the ground, and that there is no 
claim that the deposits which it is intended to develop have been in fact dis- 
covered. The so-called discoveries on the surface of the various claims are 
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supposed to indicate that other unconnected veins or lodes lie at a greater depth. 
In other words, in these cases there. is.an apparent .attempt.to substitute 
_ observation, combined with geologic inference, for discovery. Whatever. may 
_ be thought of its policy Congress has said in section 2320 of the Revised Statutes : 
“but no location of a mining ‘claim shall ‘be made until the discovery of the 
‘vein or lode within the limits of.the claim located.” Obviously, the words “the 
.:Litalies in original] vein or lode” can only refer to the lode which it expected to 
develop and mine and cannot refer to disconnected bodies of ore of no possible 
value in themselves. Congress having laid down: this rule: for the guidance of 
the Department, the Department can do nothing but follow the will of Congress 
in this particular. If the rule is in general, as has’ ‘been insisted, too narrow 
a one, or if it does not fit particular localities, obviously the remedy is to be 
sought at the hands of Congress ; and it would be usurpation of authority in this 
| Department to attempt. to amend, directly or ane eee yi the unmistakable 
_ language of the statute. , 
The question whether before patenting of a lode Sinica ore must. be exposed. of 
commercial value * * 8 ig manifestly not. in’ point. Any question as to the 
character of the vein or lode can only arise after t he vein or lode on account of 
. which patent is desired. has been. discovered. Hasi Tintic Consolidated Mining : 
Co. (on rehearing), 41 L.D. 255 (1912) ; ; italics added except as indicated. . 
~The principle enunciated here has been frequently cea by the 
Department (see, e.g., Rough Rider and Other Lode Claims, 41 LD. 
| 242 (1911) ; United States v. Edgecumbe Huploration Goa. Ine., 
| Supra; United States v. 0. F. Snyder et al., supra), and, in spite of 
the appellant’s efforts to distinguish this case from those cited, we find 
_ the evidence here to be essentially of the kind that the Department has 
consistently refused to accept as the equivalent of a discovery. It is, 
perhaps, true that the inferences arising from the circumstances of this 
_ case, i.e., the location of the claims in an established mining district, 
siirronnded by patented claims, the proximity to the nation’s leading 
- gold-producing mine, and the testimony of acknowledged authorities 
as to the geological formations of the area, are stronger than in most 
- eases in which the Department has refused to accept these inferences. 
» However, it is the nature of the evidence and not its rene which is 
~ the determining criterion. bee hee Ss 
- The fact is that the assumed existence of the Honiestake formation 
below the claims and the assumed existence of valuable gold or silver 
deposits in the ‘formation assumed to exist are based on geologic 
inference. The fact too is that the existence of the formation ; In the 
~ Claims and the éxistence of valuable minerals in'the formation are not 
sucha certainty that'a prudent man would be justified 1 in driving shafts 
| with a view to the commencement of mining operations. All that 
: Wright has recommended is fur ther exploration, by. drilling test holes 
.. to determine if the Homestake formation underlies the.claims and if it 
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contains the mineral values he expects. ~The recommended drilling. - 
_ program is not 1 inexpensive. There would be no point in undertaking 
it if the existence of the valuable Homestake formation i in a the claims 2 
_ were the certainty that appellant claims. | 
At this point we may note that appellant’s r liatice upon the inneiies = 


quoted earlier in the text from J efferson-Montana Copper Mines Co. 4 
supra, is misplaced. ‘This is the language to the effect that in deter- 


mining whether the vein or lode he has discovered would warrant 
further expenditure, a prudent man would consider “[t}he size of the | 
| vein, as far as disclosed, the quality and quantity of mineral it carries, 


its proximity to working mines and location in an established mining ee 


district, the geological conditions, the fact that similar veins in the 
particular locality have been explored. with success, and other like _ 
. facts * * *”” This language clearly refers only to the vein or lode — 
which has been discovered and “disclosed” and sets forth the factors | 


- for determining whether ¢hat vein. or lode contains mineral values: 


worth exploiting. In the case here, the only- veins or lodes. which have - 
been exposed on the claims are the Tertiary dikes or intrusions which — 


 arenot claimed to be source of valuable mineralization. The discovery | 
upon which the appellant relies i is of the Homestake formation which ae 
~~ has not been exposed on the claims. | . 


‘We think that the evidence clear ‘ly e sa gbliahes on a . discovery, as 


7 that term is understood and used by the Department, and asitisused 


by those in the mining profession at least part of the. time, has not 
been shown on any of the claims in question. 

~The remaining contentions of the appellant have been nae: 
and we concur with the Bureau that the issues raised are immaterial to 
the question. of discovery and, therefor e, immaterial to the outcome of 


_ this case. With respect to the request for oral argument, the appel- 


“lant has not shown that. such. argument: would bring to light any | 
material facts which it has not already presented. orhadanopportunity | 
to present or that it would serve 6 any useful pee and the request 7 
is hereby « denied. 2 a 
_. As the Bureau has already. cone out, the determination here need. 
not prevent further efforts by the appellant to explore and develop ; 
~ the mineral deposits which may be found within the limits of its claims. — 
- The appellant is free to undertake the drilling | program recommended. 


oe by Wright. As long as the Jand remains open, to the oper: ation of the — | 


mining laws, the claimant i is protected j in its right to such deposits as 


~ Inay be found, but until a patent is issued, its use of the land embr aced 2) 
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_ by the ae is limited to o mining and other v uses of the land incidental 


tomining. | 
Therefore, eda to the authority clatated to ihe Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348) , the: 


decision appealed from is affirmed. 


Ernest F. Hom, 
Assistant Solictor. 
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Contracts: Disputes and Remedies: Jurisdiction—Contracts: Performance 
or Default: Release and One aes of Practice: a 
‘Dismissal — 


“Where the exceptions to 2 “Release on Contract” speedealis designate. par- 
ticular claims and amounts ‘as being excluded from the effect of the release, 

a further claim made thereafter, that cannot reasonably be considered to 
be within the claims enumerated in the exceptions is barred by the release 
peO cn and will be dismissed. : 


| Contracts: : ‘Construction and. Operation: ; Changed Cintitione—Contiaats’ : 
Performance or Default: Compensable Delaye— Von iraots: Disputes: 
and Remedies: Equitable Adjustments 


Where changed conditions are encountered that not only necessitate addi- 
tional work which is covered by unit prices, but also cause a delay in the 
commencement of a succeeding stage of the work, costs incurred in the 
performance of the succeeding stage and claimed to have resulted from 

. such delay (wage -differential and overtime bonus payments and the ex- 
pense of moving equipment) are not directly related to the changed con- | 
ditions and may not be included in an equitable adjustment. 


Contracts: Construction and Operation: Changed Conditions—Contr acts! 
Construction and Operation : Estimated Quantities—Contracts: Disputes 
and Remedies: Equitable Adjustment | 


Under a contract requiring the performance of grouting work on a dam founda- 
tion, where the quantities of grout to be placed could not be accurately 
estimated in advance of bidding and where a changed condition was found 
to exist which was manifested by the acceptance in deeper pervious forma- 

_ tions of excessive quantities of grout, the allowable costs resulting from 
continuous grouting required on the project will include only such costs 
as are in excess of the expenses that should have been anticipated taking 

.into account contract provisions calling for continuous grouting and other 
relevant factors. . ; 


Pe APPEAL. OF R.. A. HEINTZ CONSTR. CO. EY Dy a ee 


ume. 30, aa 
“BOARD. oF. CONTRACT. APPEALS 


he R. M Heintz: Constfuction: Company has filed a an ape —— 


: om a wéontracting officer’s ‘decision denying claims that were made because 
| drilling and grouting work overran.certain estimated quantities listed .. 


in.the contract, and because continuous grouting work (around- -the- 
clock). was required for a time on the project. ‘The contract, dated : 
December 8, 1959, called’ for. construction. of Prosser Creek Dam in 


=. N evada County, California: was in the estimated, amount of $2,181,- : : 
- 323. 50, and was Labi seine on. standard construction contract, forms, if 


: edition). 


Gronung® wore on th: sé ptojeit 3 was vtaried: in re 1960. aa Re 


2 ‘letter: dated March 13, 1961,1 the appellant’s genera] HL eaposaeadent 


o- informed the Bureau of Reclamation : 


The ‘purpose. of. this letter ‘is. to “notify: you of - a : Chaise of Conditions as ee | 


= out in ‘Paragraph. 4 of the: Gener al ‘Provisions for the above captioned’ (Pr osser.. | 


Creek] ‘project. An. over-Fun of quantities has” already been encountered on 
— Bid Items No. 27-28-31. These over-runs have delayed construction and indi- 
cations. are. that it is possible that: further delays f from. this cause will affect. the 
contract. completion date. : , a . Sole 
‘The: portion of the Geriewal Piovisions ae is: jpeterred 4 = in ‘the 
above —- 1s. Clause 4 Changed Conditions, ach. states in. pet 


The Contractor ghall pr éniptly, and before such conditions are disturbed, ‘nous me 


the Contracting Officer in writing of : (4), subsurface or latent physical conditions - 7 


‘at the . site: differing. materially. from those: indicated. in this contract, Or. (2). 
unknown physical. conditions at the site, of | an unusual. nature, differing ma- 
e terial from. those ordinarily encountered | and generally recognized as ‘inhering 


in work of the character provided, for in this contract. The Contracting Officer ~ 


~ghall ‘promptly investigate the’ ‘conditions, and if he finds that such conditions 


: * 0-80 materially. differ and cause an increase or decrease in the Contractor’s cost _ 
of, or the time required for performance of this. contract; an’ equitable nde a 


: shall be: ‘made: and the contract modified i in. writing accordingly. . eH a 


os) = "The: Governmeiit’s: construction: engineer in his’ reply’ 2 ie ihe ape a 
a pellant’s notification of ch anged.. conditions took.the position. that pres- 
‘sure grouting is by: nature work which can-vary ‘from pre-bid ‘estimates -— 


ee by: substantial. amounts, sand. ‘conclnded. that: the quantity. overruns | 


 vaoveuninents: Exhibit Nos: a fe eee ENTE ERA Ne SSR MEEE Gate Sak” TA Ay. Cae aan  ai 
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. ‘should. is heen aanicated: by ‘Heintz. “in addition, he pointed out oo | 
the warning in Paragraph 69.0f the specifications: oa . ae 


| oe * The amount. of drilling and pressure | ‘grouting that will be required is . ae 
uncertain, and the contractor shall be entitled to no extra compensation above the - 


. unit prices bid in the schedule by. reason ‘of increase or r decrease of the schedule - 
ca oe : : a. | | 


The Overruns oe eee 


The tabulation below shows the quantities and 1 unit prices for the “s 


. work involved i in the overruns : .4 


7 , ‘iat i ree "Schedule Quantity. eat "Actual Quantity Sete ee Dnt. Price 


26 4, 500 lin. ft__....--_.. 6, 653. 1 lin. Mee... 82, 50 per lin. fhe 
F Drilling grout. holes i Ue, 4 ee ee... | 
_, stage between depths ce fea ae Be 
ba i, of 0 foot. and 30 feet. | eee Te, ere 
Pe Ot 2 800-Wne fhe nek a 2 6, 658. lin. fo "$2.50 per lin. ft. 


Drilling erout holes in 
‘stage between depths — 
ee ee of 30 feet and 60feet. 2. oe ee ee 
HB eS 1,900 linwft__.---e2- 8,352.6 line ft: $2.50: per lin. ft. 
_. Drilling grout holes in ee ee ee 
_ stage between. depths - : 
-. of 60 feet and 110. feet. ee ee Bee & 
31 18,000 sacks__-.-_--_- 65 482 sucks. $2.00 persack. . 
. fs _fwossure erouting Be Ne 
_ foundations. 


as There igo were 93 more é hookups’ to grout: Holds: ‘and connections” 
ae the 150 shown as an estimated quantity on the bid Hehe Te, 


Lhe Claims Attached to the. Release Given by Heinte, 


ae “To review, the appellant pave general notice of changed ‘idiibeas’ ote 
> in March 1961, indicating that the overruns had “delayed construc tion” : 


2 ; = pointing out. the possibility that further delays. from overruns. 7. 


'3-The following portion of Paragraph re 0 of the specification ‘also: shoula be noted : 

. “* *.* Unless otherwise directed, the first holes‘ in the grout cap for the daw and 

spillway shall be. spaced widely and shall be drilled and grouted before the intermediate 
holes are drilled and grouted, and in this manner the’ drilling~and grouting of. all holes 
‘Shall be eompleted with such final. spacing of the holes: as the grouting results show to-be 
necessary. \After holes in a region have been drilled and grouted, it- may be found necessary 


to drill additional grout holes. No allowances. above the: unit prices bid’ in' the schedule _ 


7 will be made for the drilling of such holes or for the expense of. moving oaupene to: = 
other operations and returning to a previously drilled area.” 
4 The parties. are in 1 agreement that the figures shown on this. tabulation are’ earrteks 


“ISL JS Haass APPEAL | OF R.A, HEINTZ. CONSTR:, 00. a © 199° 
5 Ee | June 30, 1966 Ce oe 


ae would affect the conecact compilation date The Boe S coheticcon | 
engineer replied in early April 1961 ‘that the overruns: should have : 
_ been’ anticipated. . The appeal record. discloses that: approximately: 21 

_ months: elapsed before’ further action’ was’ taken’ on the matter. In 
-. executing a “Release on Contract” dated January 12, °1963, Heintz 
7 excepted a claim’ “amounting to the’sum. ‘of Sixty. Five Thousand’ six 
hundred ninety. six and 11/100 ($65,696.11).” A‘ claim letter attached 
tothe release was dated J: anuary 10, 1963, and. advised that completion | 

_ of the contract:had allowed Heintz to review its record of construction 
 gosts and other matter connected with the project... on ELE 
= Careful examination of the. wording of the’ claim letéer. ‘(exception , 


_ to the release) 18 required in this appeal, since the Board will. not grant: 


| relief for a ‘claim or rights. that were not. reserved when the. release. 
was b eivens Pertinent Portions, of the claim letter. are as follows: 


Ba This claim is. based. on the additional. costs: incurred and the Sebtstos 
delays. caused. by: the sizeable: overrun, of -bid. quantities: related. to the ' Stouting 
phases of the contract. *,* *— | | : 
Phe orderly and. economical prosecution of: our ‘construction ‘efforts would 
have required : the completion of the. ‘drilling and grouting phase: ‘of. this: work _ 
_ during the’ 1960: work season so as to enable us to complete the dam ‘embankment, 
phase, early in 1961; ‘The. yeason for our ‘failure: to. accomplish the. program: 
. however can be’ illustrated [2 tabulation of the. dollar amounts involved 1 ‘in: me 
‘overruns. is included] i ia | 

As shown. by the : foregoing tabulation, ‘grouting haa’, overrun BB. 5% by ihe 
end of the 1960 work: ‘season. ‘The effect. of this overrun was. to! ‘require con- 
tinuous, around-the-clock pumping of grout. - - This method, however was changed | 
at. government direction shortly after: the: commencement of the 1961 -work. season. : 
a [A listing of $7, 584.31. in claimed additional costs. (overtime bonus and premium 
pay related to multiple shifts) related to the continuous grouting is included in 
: the claim letter at this point.] cae a, Py Sear 8 , 
| Because of: the production delay caused by ‘thie grout overrun, we were unable 
to commence ‘dam embankment work until July of 19641: “A careful study of 
this development: reveals. that a minimum of 37. working days were. lost. in 1961 
_and set ahead: into 1962. resulting in: additional costs due.to industrial wage 
increases. [The claim letter then explains in several paragraplis the appellant’s 
method of calculating $31, 152.38 ‘wage. ‘differential and. overtime bonus: ara | 
assertedly incurred because of “lost production time”.] a a | 
AS an. outgrowth of the grout overrun’ and resultant loss of production’ ‘tive ~ 
it was ‘necessary to. return equipment to the jobsite. in 1962. *.* * It is. our 
; contention that only: 39 percent. of the equipment moved. in 1962 was. ‘necessary 
for proper completion of the project had the forementioned. difficulties not oc- 
| curred. . 7 Our. claim for additional compensation. therefor, is limited. to the rempin- 3 
ing. a 2. percent of: the amen pauls cost for the year: ‘1262: ‘OF: oo 959. 40. 
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“ Heintz concluded its ‘claim, (exception) letter as follows: 


: A summary of the. foregoing claims for additional compensation is as: s follows: 


; Overtime ponus: ‘and multiple. shift: preminma. 230220) 0. tee ieee 8, 584. ai: i 
| Wage differential between. 1961 and. ‘1962. and overtime bonus for,: , 
. 1962 - waeente tb bese sso: rete ete pace eee ‘31 152, 38. 
| mu pmens moving. site Geen ane ae 26, ‘949. 40: | 
“Total alain EE oe Le $05, 696. 14. 


The Effect of the Release Upon Claim No. 3. 


| The cain related to performance of embankment work at. a later: 
time than was contemplated. at the time Heintz bid on the. project (the 
— “herst claim”), and the claim requesting reimbursement for. overtime 


~~ and® premium: wages paid. to employees for the performance of con- 


tinuous grouting work (the “second claim”) are.excepted in ‘the’ “Re- | 
lease on Contract” dated J: anuary 12, 1963. At the hearing on this 
appeal. and i in briefs the appellant’ S attorneys have advanced. a Jey 
- claim, based: on. the Changed Conditions clause Hed 
The Department Counsel has taken the position from ihe first. men: 


. tion of the third claim that it is barred by the release, contending that. of 
| the release is specific both as-to claim amount ‘and claim items (em*:, peg 


2 _bankment. operation in 1962 and around-the-clock grouting) 2°) - 
To’ support the third claim counsel for the appellant have pointed 


: te the acknowledged, overruns of deeper. drilling and grouting, - plus 3 


evidence: (Tr. 133, 156 and 199) that. such work. is more: costly: than | 
drilling and. grouting at shallow depths. The appellant’s view that: | 
the’ caveatory” and: exculpatory clauses specifically: referring to the 


drilling and grouting’ work should be ignored 3 1s. more ‘persuasive for | = 
grouting than for, drilling: This j is because only one unit price could — 


be bid for. the. cement that.was grouted into the foundations—this — 
price (per: sack: of cement) was applicable to grouting work whether it’ 
was shallow or deep! ‘The record does not disclose whether the sub-. 
contractor hired by: Heintz to perform the pressure grouting requested 
‘Heintz to make an. ‘adjustment. because of. the . grouting. overruns,. 
eee there were, discussions. between those. parties. about the over- - 
runs. As-a-general matter from the: standpoint of a grouting ‘sub-_ 
contractor a BigE, “tallke” or grout. 1s, a good situation | A (Tr. “M2-143). | 


5'T he: partiés have! stipuldtea’ aS “£6 ‘all ‘three ‘aims inat: in. ‘this ‘decision the Hoard will f 
consider: only *:the. question” ‘of: ‘the: Government’s: liability. “Ef; the ‘Board ‘piiles‘ ‘that: the « 
appellant is entitled to an equitable monetary adjustment,. the matter is ae be returned 
to the "Parties for negotiation of the amount ‘due. <a : ; 
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| a to drilling tie ce ee was s given or eee ie jubmit’. foes 
oe a higher price. for work that-was more costly... Item:26 was.for drilling — 


; -grout holes between 0 and 30. feet, Item 27 ‘was for’ such: holes between 
 '80'and’60 feet and Item 28 was: for’ the same work: between’ 60 and 110 | 
feet. The appellant chose to bid the same unit. price, $2.50. per lineal 
foot, ‘for each of the three ‘stages.* ‘The Board. notes these facts | in 
7 passing only, since the appeal rec cord provides no basis’ for aruling | 
that the third ‘claim was excepted from the’ release. The failure to 
- except an item from settlement i in a 2 release. bars a -olaim based: upon. | 
such: item.” _ | | 


OA great: ‘deal of jatitude. ‘was allowsdt to ae appellant § in its ‘effort 


. to show that the third claim should be consideréd by the’Board: The 
a background of the formation of a release and‘ conduct of the parties a. 
with respect. to it may be inquited into i in order to detérmine what they. 
: intended: when’ it was. ‘executed.® e ‘There i is’ no indication: that Heintz — 


oor 2674. 


| 3 intended: ‘to: reserve the’ ‘third claim. ‘Instead; at ‘appears. that. the | 
7 decision to press’ ‘that ¢laini was made after the peléae had been given. 


‘Because the appellant’s third ¢laim was not. excepted in the release : a 


_ the Board cannot ye ats therefore it i is s dismissed. °. . 
- Claim: Wo. L ee fig mi ees 


“This eee is 5 for. excess costs assertedly, eee by. chen overruns in : 


a tom oT (grout: hole drilling between 380:and. 60 feet), Item. 28 (grout ; 


hole. drilling. between 60.and.110 feet): and Item 31. (pressure grouting). 


The claim. reflects. the appellant’s argument. that: a. day. . consumed. i in’ ee 


additional drilling and grouting: required the embankment. fill. to, be | 
: “started. one, day later. . The. attorneys . for the appellant. refer. to a 
= changed. condition. as the “triggering, factor” for, the claim, ; and. state 


that 1 the. associated required, performance, of. guentities of. drilling. and ok 


Ada! 


. ineated. a as a sconstractive change. The. claimed changed conditions is 
7 described as. Bava tse — or are 


oe Sse mates 
on meee ag 3 ee a eee foe 
wg at eS) Re ce EO aes atte ‘ 
my eke ae cad a Se) 


8 in Otie Williams and Comptiny, TBCA=324: (Septaiber 5, 1968))' @0' LD. 138; 1962.” 


BCA. par. .3487,:a contractor was. found to.have. been improvident, in: bidding $1. 50: iper. unit 

for’ ‘work that he. had estimated. would cost $3.50 per. unit, in the. hope that any loss result- . 
» ing: from’ ‘such- action: ‘would: be “averaged: out” by returns from an overbid on another item. 3 
es Monarch, Lumber; Company, IBCA-217 | (May, 18): 060), ST. LD.: 198; "60-2, ‘BCA: par: . 


“southeast, tnd., ASBCA, Nos, T1817 ana 8614. ‘(Septeinber 23. 1968), oe BCA | 
pat B04. oe — afin! a Fo at Or ae Uae eis tee oe i pt . Sele “oe 
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eR the | very. ‘anaieeial ‘atiference ieiyed (a) the’ amount or. aecnes of. ‘oe? 


: “porosity; © ‘voids, interstices, ‘eracks, fissures, © and: other * openings, capable of — 


| accepting: grout : under: pressure, in: the. natural ' undisturbed. ‘surface’ material: a e 
beneath the main’ dam embankment, as ‘such amounts. were: indicated. in the :con- 


_ tract; and . (b). the. extent. of. such openings, ete: ecualy encountered. ques 
construction. = oe Me 


There i is pally setae in he ees to ae a, holding t that - 


| “second category” changed. condition, existed on the project. .One-of _ 
the appellant’s. witnesses, a foreman. for the. grouting subcontractor, — i? 
discussed other. jobs where the drilling and grouting work at extreme. 


- depths did not increase beyond the original estimates to the.extent that 
i did at Prosser Creek ; however, he conceded (Tr. 139): that it is a 
“commmon:and recognized | thing” to expect a wide variation in quanti- 
ties of “takes” of grout.in the. drilled holes at different. dams. Only — 
one of the other foundations on which he:had supervised grouting work 
was composed. of agglomerate. rock, The logs of explorations for, the 
| deeper portions of the:dam foundation involved:in this appeal showed 
that the grout would-be introduced into an agglomerate rock formation. 
_ Actually the. Gover nment. In making its estimates of quantities for - 
i. grout hole drilling and. pressure grouting seems to place little reliance 
on information derived:from its site investigations. .A civil engineer 
from. the Construction Supervision: Branch of the Chief Engineer’s 
Office (Bureau of Reclamation) testified that neither geological infor- - 
mation nor an analysis of exploratory holes is a ‘reliable’ guide for 
_ grouting work. - His: conclusion, based on many years of. overseeing 


- that type of work, is that the. result: (in grouting) “may, and very often 


| does, vary immensely from the indications shown by’ the preliminary | 
myestigation work.” (Tr.21) 0 | 
The Government’s expert alk: stated that the only. proper way to - 
| conduct a grouting jobi is to: base instructions as to drilling and place- - 


~. mhent.of the cement‘on what oecurs‘as the grouting operation proceeds— 
| “trial and e error. cae CE. 31). The Bureau has had Proj jects. where the 


| tale” set forth | in. the specifications; on. others, the. ectinal: take “was 


“several hundred percent more.than was estimated. .(Tr,.33)- 
Rather than. relying primarily on the results’ of: preliminary. site 
investigations, the Bureau follows-a- standard based. upon an “experi- 


enced guess.”~'(Tr.47) Asa general : average, grout “take” is expected. ate 


to. be approximately 1.0. sacks of.cement per foot. of drill. hole... That 
1.0 sack figure is sometimes increased if: preliminary investigations 
indicate that.a formation is more. open or pervious than the average . 


cry formation. Te aa) Such an a Increase was s deemed to be warranted ae 
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o fon ie Prosser Greek fe the Osteen ‘Samate shaving be. cor 
calculated on the basis of 1.5 sacks of.éement per foot of drillhole: The 
“employee who was assigned: by. the:appellant to prepare its bid WAR. 

able bya calculation taking. into account the'dimensions of the areato 

. be grouted, the number of hookups.and the depths shown for the drilled = 

_... grout: holes, to assess the grouting work “on the same plane. that the 
~~ man who nection it. was thinking, when. he set Pup the bid i quantities,’ = a 


et (Tr. 204). 


oe Phe Government's: a experts who detiewed ae. pees we at 

ae, in drilling for grout and:in grouting encountered by the appel- 
. lant were not surprised that they. were necessary. (Tr. 42) The Board. 
agrees with the. appellant, however, that the Government’s estimates cee 


/ mnust- mean something. — “We find. that, the capacity of the pervious 
formations to accept grout: ‘greatly exceeded: that which should’ have 
been expected i in the light of the Government estimates and other data 
available to bidders on.the project. ‘The Board concludes that: these 


pervious deep formations constituted a, changed condition of the first : 


category within the‘ meaning of Clause 4 of the contract to the extent 
that the actual quantities of Bid Ttems O7, 28 and 81 required i in the. 
work exceeded 250: ‘percent. of the: respective estimates set forth in the ° 
“ gchedules. ‘The inherent: uncertainties that attend any grouting ob, 
the fact that the Government’ provides. an opportunity for: bidding : 
different, prices for deeper drilling work than for drilling in the 
upper stages, and the inclusion of clauses | giving specific warning as. 
to. the uncertainty. of the amounts of drilling and grouting, prevent ~ 
a conclusion that. overrun. percenta ges in-ranges lower than 250 percent 


| _. signaled the existence of a changed condition.® . For reasons. to be — 


stated these: findings will not: benefit the. appellant with respect: tothe — 
> costs: included: in Claim No. 1; however, sad provide: support for a 

- partial allowance of Claim N: 0. 2. , 

The Board will not: sanetion. pene of. the: tend: of costs hat: are o 
inclindled in: the appellant’s. first. claim. | The. grout overruns in 1960 — 


-.. did, we conclude, cause ‘a: delay, in the commencement of dam embank- 
 ment.work. The appeal record shows that.this delay was. between. 1 


: and. 20 calendar . days. rather. than. the. YS production. days. that. the Q 


. res 9 The Board? Ss finding is. supported. by a. ‘statement in the appellant’s letter dated eee i 


b 21, 1963. (attached. to Government's Exhibit No. 6, the findings of fact), that,a Teasonable Sh 
time for. starting. the dam. ‘embankment ‘would. have been. not later than. i une 1,: ‘1964, ee ae 
“with a normal expectancy of overrun. in the ‘grouting . items,” Government's: Exhipit | Be, - Mae «2 


apy e on Item Bi. 


Now 15 shows; that: immediately: prior: to. June 1, -1961,; ‘Heintz had. performed almost BIB oS 


times: the quantity of grout hole drilling between: depths of 60 feet and 110 feet shown: on | eer . 
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ee sjpéllant ae to have lost. 20 “There | is no provision. in. oy coabiact | 
under. which wage differentials, overtime bonus ' ‘payments and ’ex- 


| ‘penses of returning equipment for the succeeding stage of work: (em: 


= _bankment) are compensable: The reason. for'this conclusion 1 is stated: 


~ in Electronic: and Missile Facilities, Ine: ASBOA ‘No. yg oe Pass | 


= a wuary 1, 1966), 66-1 BCA par. 53807, as follows: 


oo Ae ‘This item presents alleged costs: oft a “consequential type not: © saad 
a payable as part of an equitable adjustment: in ‘price. See United States v. Rice, | 
B17 U.S. 61; Chouteau v. United States, 95 U.S. 61. (1877) 3H. Be. Orook Oo: Ve 


AR 270 U.S.-4 (1926) ; : U.S. ve Howard-P. Foley: Co.; 829 U.S. 64. (1946).: Simply a 
stated, this doctrine, precludes payment; under ‘the: Changes article for costs, of: = 


soar ws 


- ik unchanged work, but where, as here, there was s alleged conisequential impact ns 


Fe, “upon such work. [Citing cases] | RY 


, The same rule has been followed in : decisions of. this a Weld- : 

a fab, [ne., IBCA-268: (August 11, 1961), 68 LD; 241, 61-2. BCA par. 
- 3005; Peter Kiewit & Sons’ Co. IBCA-405 (October 1, 1965), 72 LD. | 
- 415, 65-2 BCA par. 5157. The: Government. incorporated in the. _ 
7 ‘Heintz. contract..a provision. (Clause 11. of the General Conditions) e 
entitled. “Suspension of Work;” but itis not the standard “Suspension 
_ of Work” clause that: authorizes payment, for. unréasonable hindrance 
or ‘delay ; instead it, is. the antediluvian. type. that: the, Board has de- a 
i termined + does. not grant t ppthorty: to > make an equitable adju ustment. oe 
Claim No. Lis denied. a , phe ee See 
desk, Claim No. 0. 


The appellant’ S seco ‘Statin Is fot continuous ‘around’ ihe clock” : 
“pinipins of grout: ° The ‘amounts sought’ (8%; 584. ae ‘Tepresents 7 


ay ‘premium and overtime bonus paynients.”” 


. » Feasonably careful stheduling: of work: 


~The grout pumping operation’ started: OD “August 1 10, 1960: On the - 


7 next day thé appellant, pursuant to instructions from. ihe Government, es 
adopted the procedure of placing grout ‘on! ali around- the-clock basis Mee 
“ “when: this ° was necessary to complete work at a given: ‘level. “The 110- | 


i foot desigi depth and 200-pound maxitium pressure’ established 3 in the 


< specifications. ‘were not’ exceeded.” The: ‘requirement. for continuous ~~ 


= grouting ° was in effect until October 3, 19602. On that. date a Govern- ? : . 
| — grouting expert was asked: for’ advice on: ‘grouting ; procedures by. : 


“30 The ‘appellant did. not: utilize a week in the fall ‘of 1960 alti ‘another week in April a8 


: teen work: | “Thus, a ‘major ‘portion’ ‘of ‘the 15: ‘to’ “20° days ‘could: hive Been avoided by a 


“SRLS ae ee © 


: ‘ Weardco Construction Corp., TBCA48, ‘(Septemticr 30, 1957), ea ID. 8768, BT BCA 
“ee 1440 : Oe ae 


Wirdbey? ae ay ei aN ae eS 
en ia Ca Lae ee ae 6 
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| the Conseeaction engineer assigned to the pro} ne "Because experience | va 
on the job had disclosed. the existence of a permeable layer requiring 


a grouting at a considerable depth, the expert determined that inter- 
mittent grouting of the holes which accepted large quantities of grout 


- would produce a satisfactory result. The Government’s grouting 
expert who made this decision testified at the hearing on this appeal . 
that the change in procedure to intermittent grouting: would not have 
been warranted prior to October 3, 1960, on. oe basis of the infor- . 
- mation that was available. e - Ferree. = as 
The contractor was given ‘the fice instructions concerning the _. 
pressure - grouting of . foundations, in dee a 3 of the ne = 
| ‘Specifications: Me i ee eee ee * | ae ae 
OR Each drilled eigut hole ‘and grout : ‘connection. for pressure grouting. * as . 
described i in Paragraph 69 shall have grout composed of cement and water forced 
into it under pressure. Pressure as high’ as practicable but which; as determined 
by trial are [sic] safe against. rock or: conerete. displacement, shall be: used in 
the grouting. The proportions of cement. and -water. used in. mixing. the. grout, - 
the time of grouting, the pressures: used. for grouting, and.all other. details” of 
the grouting Creme one shall be as determined. by. the: contracting officer. 
a m EU go a oe | 2 a. Es i sae oR 


~The apparatus for 1 mixing ‘and. placitig grout: shall be a: a ‘type approved by: 


the contracting officer. and ‘shall be capable. of mixing: effectively. and stirring | ' 


the grout and forcing it into the holes or grout connections. in. ae ‘¢ontinuous, 
uninterrupted flow at any specified pressure up ‘to a. maximum: of -200 pounds 
_ per square inch. * *°* The grouting, equipment shall be maintained. in a ‘satis- | 
factory manner and. SO. as. to. insure continuous: and efficient performance. during 
any grouting operation. * OR. Provision . shall be made. to permit continuous 
circulation. ‘and accurate control of grouting | pressures. and Brout : flows into the 
srout, t_ holes. a a Bie | ae i 


“The biotin of. any: Hole: shall: be Lovtanaad wntil the: hole or > Brout connection 


takes grout at the tate.of less than 1,cubie.foot of the, grout: mixture in 20 


-mainutes if. pressures of. 50 pounds per square. inch. or less. are ‘being used, in ela . 


‘minutes if pressure between 50 to 100. pounds. per ‘square inch are being ‘used, art 


and in 10 minutes if pressure between 100 and 200 pounds. per. square inch are ie 


- being used. So far as practicable, ‘the | full grouting pressures shall “be. main-  — 


_ tained constantly. during ‘grout. injections., However, as a. ‘safeguard. against | 
rock or concrete displacement or while grout: leaks are being calked, the ¢con- 


tracting: officer may require: the reduction of t noe puapine pressure, or the. dis- “ | 


continuance of pumping. * is - : 


Thus, there are specific eoluace provisions reqtiiring the grouting of a 


<o hole to be continuous. The intermittent pumping, which relieved © < 


ie the appellant of the necessity to make premium and bonus payments, 7 
is not py. authorized ey the specifications. : 
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. The grouting. subcontractor’ S ginen denis ey in response to a. ques- _ 
‘tion relating to his expectation as to the number of shifts to be. worked. co = 
. per day, | testified : 3 


When I. went on. ‘the job, r considered ce would have to ‘ao what. the cama 
. required us to. ido. - - ‘ 


The Capeeaedl elined the. ee requires: Aes eso agoie a 


- ieroultng: early in the contract. performance ‘period. ‘Intermittent 
grouting was allowed for holes which accepted more than 1,000 sacks: — 
of cement. This was done in early October 1960, as the result of the | 
_acceptance,, at, Hole No. 83 of. approximately 5 000 sacks. (Tr: 100) 


: - Only three holes that took more than 1,000. sick had been grouted 
’ prior to the issuance of the direction: which relaxed the. continuous: 


grouting requirement—one of those holes took 1 887 sacks and the cs 
“two took approximately 2,000 sacks. - a 7 
- There is no formula: re which we can. ‘establish the ecaet point 
of ‘supersession of Clause 4 over the contract’s. requirement for con-. | 
tinuous: grouting. However, an. adjustment. should be made because ~~ 
the high take of Holes 1, 2, 3. and 83 resulted from the extremely per-— 
vious nature of the foundation’ S. ‘deeper zone that. required erouting. 
. The Board finds that no adjustment should be made for the grouting 


. on a continuous basis. of the first 800 sacks of cement at each of those 


four holes., An. equitable adjustment should be made at each of the — 
four holes for. ‘premium and overtime. bonus payments incurred in 
continuous pressure ‘grouting work directed by the Government to. 
the extent that such work occurred after 800 sacks had been gtouted 
| at each hole. ‘The remainder of Claim No. 23 is denied. : 


6 onclusion. 


Cia No. 1 is ‘qenied Toney No: 2 is eustatned:i in a part and: the 
parties should’ negotiate. the. amount ‘to be Pole Claim: No. a: Is 
- dismissed. ' mas ee a peed ay, pene ; 


| y concur: ag ; oe = Dias F oe Ohana : 
| _ Tconeur: , co Tuomas M. : DURSTON; Deputy Chairman. 


a Wauram F. Motinaw, Member. — he oo 
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> STATE OF UTAH 


-A-80266, A-30338 Decided Fully, ire 1966. 


Coal Leases and Permits: ; ‘Generally—Mineral Lands: Gencrally Mineral . 

’ Lands: ’ “Teases—School ‘Lands: : Indemnity. pee or ‘and 
. Phrases: a es eee : ae eee ee ae 

Lands within ne leases are considered to be “producible” within the meaning . 
of Rey. Stat. ‘§.2276, as amended, where there is a well-defined and large 
"deposit of coal outcropping on the land which can be easily strip-mined from 
the outcrops. . State indemnity selections for such lands or for any other | 
-Jands included i in the pense: are properly rejected. | : 


APPEAL FROM THE BUREAU OF. LAND MANAGEMENT 


The State of Utah has filed two separate appeals to the Secretiaiy of 


athe Interior’ from. decisions of the Chief, Branch of Land Appeals, | 3. 


Ee : Office of Appeals and Hearings, Bureau of Land Management, dated. 


February. 6, 1964, and June: 24, 1964, ‘which affirmed separate Utah io 


‘land -:office decisions re] jecting im svhole | or in part the State’s selection : 


5 lists for indemnification of deficiencies in its school land grants. The oi — 
rej jection was on the ground. that the lands involved ¢ are in ‘coal leases toca 


= which e are im a a producible: status." Peer 


1in the 6 appeal, A-30266, iron the ¢ decision of February 6, 1964, the land office aeciaihnies were erenderedo on 


_ either November 26, 1963, or December 2, 1963. The serial numbers of the State selections involved, the a. 


* State Hist number and the serial numbers’ of the conflicting coal lease or leases are. as follows: 


= me DS Bae Sah Gas eee Selection . . pan Pies 
Ge. ae oe > Shute section: ret can ie oe list ~ Coal lease ae 
: Utah: 0115808. Se ace eee eset sn oer sneer poesia ay Mage at Sar Ni ‘Lake 064507 ° _ 
| ae ee a i ee ee “+ - Utah 065012, 
: a fue, tates a ara Se: Utah 088272. 
‘Utah O115818.. Romer ae pe cid vlan lan Seana ne cer nee neon ceeeeeecedecede §. $+ 78609"! Salt Lake 064507 ° 
ie aes ee Gh case a ee Se TR dt ae ou. ee PAR OBOTED: ae 
| Utah ere ir es ar bee nine-----,_, B510°., Salt Lake, 058575 _ 
oe 2S Ye ES OgOTAB Ee Sa 
| eo a hk paths Shirt Site! gece eee |. Utah oes012 
DYN OE ete eens eo --- 8497 Wtah.060746.. | 
cnt ibare ver ae CO RL ee oat 9 Utah 088072°. : 
Utah 0115818... gee ee eee em nee Btls Ponte sine weleeneeennecs,, . .. 5498 Utah 060746: > 
fall O16S19 222 a ct rae oe ete esas, 8800 Ute O60746 
: Sti ce ee paiaaes vaueneedeee’). . 118500 § Utah 060746 | 
Utah 0115885_..-.-------2.-------- pegiocscsnaeneakeeancosenceaaus,,, 1g --Utal 060746 2, 
. tian 115886, van anna eneprmnettecnpen cen 3618" Utah 060745 ° 
Vd ala ag te Seca as ge See iia eae aad et teat tel 06078. i: 
Utah 0115880_.. eerie os awed wd cenesdodaceudasuimuwcue: .U, (aOLO Ube OUNNaD ee 2 
Utah 115800 2-22 anne tenerannnne aees eee wteetnenieceatennstors, B51 ‘Utah 085012 : 


us In the appeal, ‘A-30333, from the ‘desision6 of J une 24, 1964, ‘the land office decision was renaared March 10; 
1964. State selection Utah 0115814, List 3508, was rejected as to lands within coal leases Utah 060745 and 


060746. 
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The State’s S indemnity selections were. filed pursiisné 4 ss Ry Stat. | 
8 2976, as amended by the act of August 27,1958, 72 Stat. 928, and as — 
further amended, 43 USL. § 852 (1964). ‘Subsection (a) (1) of sec- 


ee | tion 2276 provides, 4 in effect, that the State may ‘select-mineral lands to 


, the. extent that. the selection is being made.as, indemnity for mineral - 
ands lost to the State because of. appropriation ‘prior to. survey. 


7 Subsection (3), which i 1s is controlling i In ‘this case, cena in es : 


Berg subject to that, lease or permit is’ in a producing or pr oducible status | 


as follows:: 


“Lana subject to. a ‘mineral lease or ‘permit may ‘be Selecta if 1 nolie of the land : : 


® x —- Ms 


In concluding that the. ands within: the. coal: leases. are in a-pro- 


ditbis status and thus not available. for State selection according to — Be 


this provision and also the-pertinent regulation; 48 CFR 2292.1-1(c) ~~ 


(formerly 48 CFR 270.1(c)), the Bureau, indicated that the United os 


Tae States Geological Survey has reported that the lands within the coal. 
— - Jeases. have. been. adequately pr ospected_ by. drilling, with: all. of the 
 Jeases. containing mapped coal outcrops,.and all containing. large. ye- 
~ serves of coal which can be readily mined by open cast methods. . pte. <0 


. the: decision of June 24, 1964, it is stated that it would: be.a: very simple | 
. matter for ; a bulldozer to strip the. overburden fr om. the. coal.in less 
than a day and commence drag-line coal mining ‘operations that. same 


i - day, and that therefore the eal 1S available for immediate S minting: Le ee 
- commercial quantities. 


The State admits. that the lands oo by: ae ea eases are | 


7 “capable of being strip mined. However, it contends that vio coal has _ 


ever been produced | or is being produced from the selected lands and ~ 
| that. even.in: using: the open cast method initial. preparation is neces- - 
sary to’ expose ‘the veins to sufficient extent. to make recovery feasible. oe 

It states that. there is required “a, facility and. development incident — 


to recovery’ which. must. be. established Prior. to the time. ectual extrac: =. @ 7 
tion can:be undertaken. We re 


_ ~The State also contends that. ie Baresi is sotyne the test given. ; 
— in Solicitor’s- opinion M-36645, 70 LD. 71 (1962), which: stated that if . 


- lands containing a valuable and accessible deposit: of mineral i in’such 
—. quantity ;and. quality. as to warrant. the expenditure. of funds: for te 


extraction. and production is subj ect to’a mineral lease, the land.is in . 
a “producible status” within the meaning of subsection (a). (3) of Rev. | 


ot Stat. § 22°76, regardless of the fact. that additional development : work — 
is necessary to extract the mineral. Instead, the State contends, this 


test. was pie and the true. test. is that stated A by the sdittomey: 


ea eto - duly 1, 1966. | ; a a re 


bee Getletel'i in i his opinion. i 6i # February 7, 1963, 70 L D. 65, shiek is Pia So 


| lands are not In a “producible status” and: ineligible for indemnity ae 


selection “until the mineral has been. or can be extracted in commercial © 


1 . quantities.” 2 - Those opinions ‘involved lands’ which had been. core- | ee | 


drilled and. found to havea valuable underground deposit of potash — 


| within them. Large expense had been incurred by the lessee in driv- - 
- Inga mine shaft toward the deposit, but, atthe time the State made its. 


=e ‘selection, the shaft still had to be extended at least 2,000 feet to reach 


_— the deposit. (see: Solicitor’s opinion M-36696, 70 I. D. 82. (1961) ). “The. 7 


| Attorney General emphasized i in his opinion that as the State had fled | 7 
its applications for selection prior to a time when the potash couldbe  - 
i mined from the selected. lands, approval of the selection y was snot barred os 


byt the statute (70. LD. 70). : | 
. The ‘Bureau, In its ioinous below, an the “Attor ney General's _ 


test. in reaching its conclusions. Therefore, there is no. difference — “+ 
here with respect to the test to be applied, but only. as to its spplonsion, tt ce 


| ~ to the particular factual circumstances involved here. 


: _ Although the State makes. general statements as to the need. for ; : - - 
preparatory work to be. done before coal can be extracted from the | 


~ Jands, it. does not show’ any specific facts which. would demonstrate = 


this need.” From the language i in its appeals it appears that the State, 

“it considering whether lands in a lease or permit are in a, producible. ae 
| status, would limit. the consideration: to those. lands which it has 
_. selected and would not inquire into the status of other lands j in the 


* lease or permit which have not been selected by. it. Elowever, the — 


ia language. of the statute does not contain such. a imitation. Sub- | 


- section (a) (3). of Rev. ‘Stat. § 997 6 plainly. states that land subject to. | 


a ‘mineral. lease or permit may be. selected. only. “Gf none of the land _ aye 


subject to that lease or permit is ina producing: or producible status. mn 
It does. not: ‘state that land subje ect to a lease may be selected nag none 


of the selected. land subject. to: that Tease” is in a Producing. or 7 


producible- status. | 
_ Essentially the; same ‘question as te whethiee on status of ad 
~ Jands i in a lease’ may: affect the determination as. to whether other lands 


“ein the lease may be selected by the State was considered in State of : oe 


Utah, 71 1.D..392 (1964). The question there arose as to whether land 


within. an oil and. gas lease which was not within a unit or participating = 


area was subj ect to selection when other lands in the lease were unitized ts 
and in a participating area and would be considered as. ‘producing or Late. 7 


| producible” under the statute. Tt was s stated that: 
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Since Conieaok (3) prohibits the selection ‘of. any. lands ‘in a Tease if any of — | 
the lands in it are ina producing or producible. status, lands which | are part of a | 


- * proteins or producible lease canndt. be selected no > matter what. their own status 
mits I. D. 399. ie 7 : | 
“Te 1S clear under that riling ti then that as on the jana solécbetl by. a 7 
' State here which are within coal leases, it does not matter whether the | 
particular. selected lands can be deemed to be in a ‘producing. or pro-. 
ducible. status. ‘They. are not subj ect to selection if any. of the Jands, : 
subject to the leases have that status.” * 
We tum then to a consideration’ of the. coal a involved 4 in . the | 


~~ State? s selections. From information furnished by. the Geological _ 


- Survey it is apparent that a relatively flat- lying bed ‘of coal, averaging | 


15 feet in thickness, exists in the leased lands, and that, the overburden : | be 


is readily amenable to stripping, with little, ie; any, blasting required, Ee 
Most important, on lands within each of. she coal léases there are out- 
crops of coal exposed. As to some of the leases these outcrops are on 


- lands selected by the State, as well as other lands; as to other leases, 
-_. there appear to be no outcrops on the selected lands, but there areon 


_ other lands within the lease. With the outcrops of coal exposed, all 


that need be: done. to produce coal j 1s. to take equipment to the outcrop oe 
and start extracting coal at once. JAS: mining operations progress. 


ae? beyond the outcrop, overburden will have. to:be removed, but immedi: © 


. ‘ately the coal is capable of being produced ‘without any development. 


work necessary before : any of the coal can be extracted. This is clearly 7 


distinguishable from the potash case where an’ extensive shaft hadto 


be completed before any mineral could be’ extracted and, we beliéve, 


clearly establishes the status of the leased lands aS being “producible” es 


within the 1 meaning of the Attorney General’s. opinion. 


It may be noted too that coal lease Salt Lake 05857 5, Avhich 4 is fail - 


cluded in State. selection Utah 0115816, hag produced coal ' inthe past. 


and that coal lease Salt Lake 064507, which i is partially. included in 


State selections Utah 0115808 and 115815, produced coal) ae to the | 


> — date of the selections and is still producing coal. 


Accordingly, pursuant to the authority delegated to the Solicitor by | 


the Secretary of the Interior (210 DM 2. BAC) (a); 24 FE. R. 18), 2 


the decisions appealed from are affirmed... 


Frank J. Bani, ; ro : 
rg ia _ Solicitor. 
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bse Mineral ieaene ‘Ack 2: Geneally—Oi and Gas Leases: Generally Asphalt _ 
’ and Bitumen. Leases. _ : 


The provisions of section 21 of the ‘Mineral. Leasing xe for the ne Of 
bitumen : and bituminous rock or sand do not. conflict with the. oil and: gas 
leasing provisions of section. 17 of the act and do. not impair. the ‘contractual 


*, rights of. an oil. and gas: lessee under the latter provision,’ ‘and. a protest. — 


against such alleged. impairment ‘Of ‘Fights: is: properly’ ‘dismissed. 


Oil. and Gas Leases: Rentals—Oil and: Gas Leases: Termitiation - 


An oil and gas lease. is automatically terminated under ‘section. 81. of ‘the " - 


. Mineral - Leasing Act,. as amended by: the act of J uly. 29°: 1954; when. the. : 
.. rental is not paid ; in’ ‘full ‘on: or before. the due date, even it payment is: 
timely and the deficiency i is slight. | fey : 


Oil and Gas Leases: Rentals. | 
The proper rental payment must be made whee: ‘due fore each: oil ad gas lease 
held, and a deficiency in the rental remittance for one lease ‘cannot. be cured 
| by an excess remittance in the. rental payment or * the filing, fee for another’ 
lease or lease offer. oa ; . 


_ Oil and Gas Leases! ‘Extensions > ne 
Where a noncompetitive oil and. gas lessee files an ‘ihtoemial, | application for a 
5-year extension and is allowed 30° days by the land office to file a formal - 
application, upon the lessee’ S subsequent appeal from the land office decision 
and the final. affirmation of. that decision, the lessee will: be. allowed 30 days 
.. from the date of such. final affirmation, within. which to. comply 0 or ‘to. pare 
his lease declared terminated. 7 : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


ee Miller has appealed to the Secretary of. the Thteror: ‘from: 


-a decision dated August-10, 1965, whereby the Office of Appeals and 
Hearings, Bureau of Land. Management, affirmed decisions of. the. 


New Mexico land office declaring certain. noncompetitive oil and gas. 
-Jeases to have terminated and dismissing his protests. against the im- 
_-pairment. of his contractual rights under a number of oil and gas leases. 
and dismissed, as to yet.another. noncompetitive oil and gas lease, a - 
protest against termination of the lease. . a 
The issues presented. in this appeal are not Sauple The. mMaanner— 
in which they have been brought before the Department: is, It is; 
_ therefore, necessary. are consider the particular ¢ circumstances. of each. 
lease involved in the appeal. ae 
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7 The record shows. that Miller. by a. letter dated: Ja anuary 29, 1965, | 
| requested the New Mexico land office to confirm that. “[l]eases in San 


ae adh uan. County, 21 N., 4. W~ and 20 N., 10 W. » properly carry the rights 


— to bituminous said or bitumen. Tn a letter dated February 5, 1965, 


ee he was advised by the land office-that there were no such leases in the a 


townships indicated. On February. 26, 1965, Miller filed a protest — 
against cancellation of his oil and gas ‘Tease: New Mexico 0226969, _ 


. : 0235808 and 0245821, asserting that’he had been. billed for rentals on e 
. the leases, that. the ae to. confirm that bituminous sands were 
~ covered by the leases violated the terms.of the leases, that he was en- 


titled to appropriate relief, that the leases should be “re-defined,” and | | 


+ that a refund of monies should be paid on them:t On March 1, 1965, — 


he filed a request: for suspension or waiver of rental for the three leases: | 
On March 4, 1965, the land office dismissed. Miller’s protest as having 
no merit, and it. held that leases New Mexico. 0235808 and 0245821 
terminated on February 98, 1965, for the reason that rental payments 
due on March 1, 1965, were ADE eee in the land office. ~ 
_ The record ‘shows that noncompetitive. acquired land oil and gas: 
leases. New Mexico 043610. (Texas) and New Mexico 043611 (Texas) 
were issued to the appellant’ effective August 1, 1959, and that on July 
98, 1964, the appellant -filed an informal application for extension of 

the leases. By a decision dated. August 20, 1964, the New Mexico land. 
office required him, within thirty days after receipt of the decision, to 
file proper lease extension forms together with the sixth year’s portal | 
payment. -Miller appealed from that decision to-the Director, Bureau 
of Land Management, asserting that the lease extension forms required 
the legal description of the lands included in: the. leases which, in the 


case of these leases, he asserted, would require voluminous metesand . 


bounds - descriptions which would: be unnecessary and burdensome. 
Ina supplement to his appeal, filed on May 17,1965, he stated that the — 


same objections which were made in: his protest, on Teases New Mexico oO 


0235808 and 024.5821 were applicable here as well. 


, ~. Miller’ s appeal, as it pertains to lease New Mexico 029266-B (Okla- ae, 
~homa), is a novel: ‘departure: from the routine, since, In: this. ‘case, he . . 


os seemingly - appealed: to the Director of the Bureau of Land Manage- 
~ ment from a decision of the Department. By: a decision dated May 13, 


_ 1965° (Duncan Miller, A+80800) ; the Department: reversed, ap. ‘part, : | e 


: a The Jeases. were all isvied, effective March 4s ‘1969, for lands: in ae townehioa : mentioned: = 
in. Miller’ S letter of January 29, 1965. ° The fourth year’ s’ ‘rental payment was ‘subsequently 
made for lease New. ‘Mexico 0226969, and that Iéase is not:involved in the present appeal.- 


ar No rental. a however, was made for the other two leases. 


Pat] a ee ee 4 3. ees (213 7 
oe a * S co July 20, 1966 ne a a 
og deeision of the: Buren holding that. ieake New ‘Mexicé 999966-B a" 
_ (Oklahoma) had expired by operation of law on September 30, 1963, — 
the end. of its initial five-year term, and allowed Miller 30 as Poth 
the date of the decision within awhich to file the required application 
form for an extension of the lease ee with payment of rental for - 
the sixth and. seventh lease years.*?> On June 7, 1965, Miller filed a 
purported appeal to the Director, Bureau of and Mariagement, as- 
serting that the Department’s ae had become moot since,.1in the 
meantime, there had been rulings by the land office that.such leases do 
not carry the bituminous sand or bitumen rights, and he asserted that 
the lease terms are all inclusive as to any oi] that may be obtained from _ 
the lease by any means and that requiring the lessee to accept a lesser — 
estate would clearly constitute a breach of the lease terms. . 
~ Oil and gas lease Wyoming 0114267 was issued to the appellant 
effective July 1, 1961. The record indicates that the rental payment | 
_ for the fourth ieee year, commencing July 1, 1964, was deficient in 
the amount of $1. By a letter dated J uly : 3, 1964, iiiiey requested the 
Wyoming land office to adjust the rental foe the lease, asserting that _ 
the rental payment tendered was-apparently one dollar short, that this. 
_ should be construed as a debt owed the United States, that at the same 


time the land office had in its possession surplus funds from simul- 


taneous filings by Miller and that money from those surplus funds 


could be credited to cure the deficiency. Before any action was taken 


on Miller’s reqeust by the land office Miller filed an appeal to the 


Director, Bureau of Land Management, protesting the termination of | 


the lease. Subsequently, in a letter received in the land office on 


June 9, 1965, Miller adverted to the fact that the case was on appeal - 


and neaeated that the terms of the lease “be certified as to the extent 
of bitumen or bituminous sands.” _- 

In affirming dismissal of the protests, the Office of Appeals and 
‘Hearings observed that the appellant did not specify in what manner 
his contractual rights under his leases had been violated, and it found 
no violation. of the contractual obligations of the lessor to the lessee. 
Citing a memorandum dated February 24, 1965, from the Associate 
Solicitor, Division of Public Lands, to the Assistant Secretary of the 


2%In that case, as in New Mexico 043610 - (Texas) and 043611 (Texas), supra, Miller 
filed an informal application for extension of his lease, resulting in a decision by the land 
office requiring him to submit the proper forms and required rental payment within. 30 
days which he thereafter appealed. The Department held that the taking of an appeal 
suspended the effect of the land office decision, thereby allowing Miller 30 days in which - 
to comply after that decision was finally affirmed by the Department. 
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: Interior, Public Land Magione it held that the Dawe States ie 7 | 
done nothing with: respect: to native-asphalt, solid-and semisolid bitu- : 
men, and bituminous rock (including oil-impregnated rock or sands 


as oli which oll: 1s. recoverable only . by special treatment. after. the 


deposit is mined or “quarried ) which. diminishes the rights of an ou and 
- gas lessee. oe 
With respect to the status oe the. adie ie ae Office of 

Appeals and Hearings found, as to leases New ..Mexico 0235808 and 

0245821, that the land office did not undertake to canéel the leases but 
that it held the leases to have terminated by operation of law. for 
failure of the lessee to pay the advance rental by the anniversary date 
_of the leases. The Office of Appeals and Hearings did not comment 
upon the correctness of the decision of the land office but affirmed it. 
As to leases New Mexico 043610 (Texas) and 043611 (Texas) ) it held 


that the appellant must comply with. the land office decision of Au- — 7 


gust 20, 1964. It explained, however, that the land description re- 


quired for the application for extension need not be burdensome and 


- that it need not satisfy the requirements for a lease offer but that it 
must be sufficiently clear to enable land office personnel to take appro- 
priate action and that a statement specifying ‘ ‘all lands in-lease” would 
_ be satisfactory if that is what is-desired.. Miller was allowed 30 days — 
_. from the date of receipt of the decision.in which to comply. The 


ae Office of Appeals and Hearings found that Miller had not complied — 


with the terms of the Departmental. Decision, supra, as to lease New 
_. Mexico. 022266-B (Oklahoma) and: that, under the terms ‘of the 
decision, the lease terminated on September 30, 1963.. It also held — 


that, under section 31 of the Mineral Leasing ee 41 Stat. 450 (1920), | 


as amended, 30 U.S.C. $188 (1964), failure to pay the entire rental 
when due. weeds | in the automatic termination of the lease (Champlin 
Oil and Refining Co., 66 LD. 26 (1959).), that the land.office manager 
is only authorized és apply rental payments to leases for which pay- 
ments are identified, and that.the amount of rental deficiency in the 
case of lease: Wyoming 0114267 is not a debt and may not be offset 
against surplus moneys paid by Miller on other accounts. : 
Miller has filed voluminous appeals over the past several years. 
His appeals are not noted for their clarity or for their orthodoxy, and 
_ this one is not an exception. In substance, 1f not in form, the appellant 
is challenging the right of the United Gites to. provide by law for.the 
leasing of deposits of oil-impregnated-rock and sand independently 
of the provisions for the leasing of oi] and.gas deposits, and he is assert- 
ing that section 21 of the Mineral Teasing Act, 41 Stat: 445 ee , 2s 
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Sn oe bys section 7 of the act of. Malaita 2. 1960, 4 Stat, 4 90, 380° 
UU. S. C.§ 241 (1964) 3 is an infringement upon his rights as an oil aad 
gas lessee under section 17 of the Mineral Leasing Act, aL Stat. 443 ea 
1990) , as amended, 30 U.S.C. § 226 (1964). ad 

The problem of distinguishing between on and gas aeposita’s and 
deposits of other. oil-bearing substances was considered at length in 
the Associate Solicitor’s’ memorandum cited by the Bureau. It was 
there recognized that a difficulty arises becatise the ultimate product 
to be obtained under an oil lease and, to a considerable extent, under | 
_a tar sands lease 3 is oil and that there is no distinction existing in the 
“aleimats product | but that there is a distinction between the scopes of 


the two leases 1 in (1) the substances from which that same ultimate 


product i is derived, (2) the condition of the substances from which. it. 
is derived at the time that they are exploited under the lease, or (3) | 
the methods by which that product i is produced. It was further pointed . | 
out that the terms “gas” and “oil” are defined in the oil and gas operat- 
mg regulations of the Geological Survey as follows: | 


Gas. Any fluid, either combustible or noncombustible, which is eroded in a 
natural state from the earth and which maintains a gaseous or. rarefied state 
at ordinary temperature and pressure conditions. 30 CFR 221.2(0). : 

Oil, crude oil. Any liquid hydrocarbon substance which occurs naturally in 
the ‘earth, including drip gasoline or other natural condensates recovered from 
gas, without resort to manufacturing process.. 30. CHR.221.2(p). 


Thus, there: is a distinct difference between oil and gas, as those 
terms are to be understood in connection with the mineral leasing laws 
and regulations of the United States, and other substances in which 
oil may be found, but from which it must be extracted’ by a wholly 
: different process font any convened. in the lapping, of oil and ‘gas 
“deposits: 


3 Section 21, as amended. provides in verti ae part: = 
(a), That the Secretary of the Interior is hereby authorized to lease to any person or 
corporation’ qualified under this.Act any deposits of oil shale, native asphalt, solid and 
semisolid. bitumen,. and bituminous rock (including oil-impregnated rock or sands from 
which oil is recoverable only by special treatment: after the deposit is mined or quarried) 
belonging to. the United States and the surface of so much of the public lands containing 
such deposits, or land adjacent thereto, as may be required for the extraction and reduction 
of the leased minerals; under: such ules ‘and regulations, not inconsistent with. ois ‘Act, 
as hemay. prescribe € (9.8.00 Fy a tates. gel gg a) 
ee: eo oe a aS ee: a | 7 
“(@) With’ vecnect to native asphalt, solid and semisolid bitumen, ‘and: ii cusui ous rock 
(including oil-impregnated: rock or sands from which oil is recoverable only by ‘special 
‘treatment afiter. the deposit is mined or quarried). a. lease. under -the: multiple. use. principle 
may: issue notwithstanding the existence of an “outstanding lease issued under. any, other 
_ provision: of this: Act.” — 
‘Prior. to. the amendment,. section: 2a. provided, only for the. leasing | of, oil shale, ‘The 
. 1980: amendment added native asphalt, ete. ; _ 
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Section 1 of the standard oil and gas lease form, to which the appeal: 
lant has made numerous vague references, gives the lessee “the exclu-_ 
give right and privilege to drill for, mine, extract, remove, and dispose. 
of all the oil and gas deposits * * *” in the lands leased. The right 


extends only to “oil and gas deposits,” not to all hydrocarbons in the — 


leased lands. The lease must be read in conjunction with the appli- 
-. cable statute and regulations. From. the time of its enactment in 
1920 the Mineral Leasing Act provided for the leasing of “oil or gas” 
in section 17 of the act and “oil shale” in section 21. Obviously a lease | 


issued under either section did not carry any right to the mineral 


- covered by the other. Thus appellant’s leases, which were expr essly 
issued pursuant to section 17, gave him no rights under section 21. 
Authority to lease solid and semi-solid hydrocarbons was added in 
1960 to section 21. Clearly then appellant’s leases which were issued 
subsequently carried no rights to those minerals. His leases which 
were issued prior to the 1960 amendment also carried no such right 
since no previously authority existed for leasing solid and semi-solid 
_ hydrocarbons. Also, as we have seen, under the definitions in the 

regulations only liquid and gaseous hydrocarbons would be included 
-_ in the oil and gas deposits leased under the oil and gas lease. 

It is our conclusion, then, that there has been no impairment of any 
contractual rights of the appellant, for the right to mine the mineral 
deposits subject to section 21 of the Mineral Leasing Act, supra, was 
never granted to the appellant under the terms of his oil and gas 
leases, “whether such leases were issued prior or subsequent to the 
Mineral Leasing Act Revision of 1960, 74 Stat. 781, 30 U.S.C. § 181 
et seq. (1964). Accordingly, the protests were properly dismissed. 

Turning then to the question of what contractual rights remain to 
. the appellant under the various leases in question, as we noted earlier, 
the Office of Appeals and Hearings made no specific findings on the: 
merits of the determination by the New Mexico land office that leases 
New Mexico 0235808 and 0245821 terminated by operation of law upon 
the failure of the lessee to pay the fourth year’s rental, due on March 
1, 1965. The record does not show, however, that the rental was paid 
on either lease, and Miller does not assert that'it was. Thus, it appears 
that those leases were properly terminated, and the fact that Miller : 
filed a protest against “cancellation” of the leases in advance of the. 
date on which rental payment was due did not in any way affect the 
automatic termination of the leases. See Duncan Miller, A-30122 
(September 23, 1964). The termination date of the leases, however, 
should have been shown as March 1, 1965, rather than as February 28, 
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1965, as dicated is fs land office, since the rental could: have esa 
paid at any time during land office hours on the anniversary date of the 
_ lease, in effect, continuing the lease inforce through that date. Duncan 
Miller, 66 I.D. 842 (1959). . 

With respect to lease Wyoming 0114267, nie Office of ius and 
Hearings again, after setting forth the applicable law, failed to state 
precisely what the effect of that law was, when applied to the lease in 
question. The record, however, shows that the rental payment for 
‘the lease year commencing J uly 1, 1964, was deficient in the amount 
of one dollar, which the appellant ie nee disputed. The Department | 
is without authority to prevent the automatic termination of a lease 
when the rental is not paid in full by the anniversary date of the lease. © 
Duncan Miller, A-80067 (March 12, 1964); Billy Mathis et al., 

A-30512 (July 6, 1966). As the Office of Appeals and Hearings 
pointed out, the land office has neither the duty nor the authority to 
apply surplus funds from one lease account to cure deficiency in an- 
other. See Chester Carthel, A-80496 (March 10, 1966). . This lease, 
then, also terminated on its anniversary date, July 1, 1964. 

With respect to lease New Mexico (29966-B (Oklahoma), the ap- 
pellant asserts that the Bureau’s decision completely neglected the 
substance of his appeal and ignored the points raised. It is sufficient 
to point out that if there was an appeal in this case it was an appeal 
to the Director, Bureau of Land Management, from a Departmental 
decision. Such an appeal.cannot be entertained, and to the extent 
to which it was attempted it was properly dismissed. To the. extent 
that the purported appeal may be considered a protest against section 
21 of the Mineral Leasing Act, supra, it was also properly dismissed 
for reasons already set forth. As it does not appear that the appel- 
lant filed the required lease extension forms and rental. payments in 
compliance with the Department’s decision of May 18, 1965, supra, 
this lease was properly found to have expired on September 30, 1963, 
at the end of its initial five-year term. In any event, the two-year 
extension to which he would have been entitled had he complied would 
now have long since expired. - f 7 | 

The appellant may preserve his: existing Soh with ane to the 
remaining two leases, New Mexico 043610 (Texas) and 043611 (Texas), 
by filmg the required lease extension forms and the rental payments 
for the sixth and seventh lease years within 30 days from the date of 


. this decision. If he does not do so, the. leases will be considered to have 


~ expired by operation. of law at ihe, end of the initial five-year term. 
- se M sas A-30300, oor | : 


ee ee 
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Therefore, pursuant to the muthority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.24 (4) (a) 3 94. FE: R. Pee) 
the decision appealed. from, as modified herein, i is affirmed, 


_ Ernest F: bie 
Assistant Solicitor. 
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7 Hommestende” Oniakiy): Cultivation _ 

Cultivation. of a homestead entry must consist of acts avid be ‘done. in such a 
manner as to be reasonably calculated to produce’ profitable results, and 
where the land is arid or semiarid and will not, in a normal year, produce. 
a crop without artificial irrigation, cultivation which will meet the cultiva- | 
tion requirements of the homestead law must, of necessity, include the ~ 
application of such amounts of water as may reasonably be required. to 
produce a crop. 


Homesteads (Ordinary) : Gultisatonsltonestends aaa Cancella- 
tion of Entry : 

Where the acts of cultivation performed for ‘all but one year of the life of a 
homestead entry consisted of sowing seed on the land without disturbing 
the native vegetation, and where the entryman failed to apply artificial 
irrigation to desert-type land, without which he could not reasonably expect 
to produce a crop, his efforts cannot be considered to have been cultivation, 
and his final proof is properly rejected and the entry canceled. 


Equitable Adjudication | | = 
Equitable adjudication is properly denied a homestead entryman where it 
appears that there bas not been substantial compliance with the cultivation 
requirements of the law: 


Federal Employees and Officers: Authority t to Bind Govemuient: 

Neither unauthorized acts by employees of the Bureau of Land Management 
nor erroneous information furnished by them can serve as the basis for. 
conferring rights not authorized by law or for excusing the nonperformance 
of acts that. are required by law to. be performed before the vee: of a 
i : 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT | 


Richard Dean Lance has appealed to the Secretary. of the eo 
from a decision dated August 30, 1965, whereby the Acting Director, 
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oe of Land: ‘Manage: eméiit;: ‘canceled ‘hig Homies ead entry’ Nevada | 
044610 and denied his request. for equitable adjudication pursuant: to: 


Rev. Stat. §§ 2450 and 2457 oe as s amended, 43 ay . c. ce 1161 and : 2 | 


-1164.(1964). | 
Appellant filed: his application: on: November i3, 1956, pur suant t6 


Rev. Stat. § 2289 (1875), as amended, 43:°U.S.C. § 161. (1964), for the: 


E14SEY%, SEYNEY, and lot 1, sec. 2,-T. 13 N., Re 26 E., M.D.M., 
Nevada. The application was allowed on February 15: 1957, and on. 
June 9, 1958, the appellant: attempted to file final ptoot on his entry. 
By a decision dated December 23, 1958, the Nevada land office rejected. 
appellant’s final proof for the reasons that’ the‘appellant had cultivated 
only 14.5 acres of the 20-acres. (one- eighth of the entry) necessary to 
satisfy the minimum requirements of the homestead law and that he | 
had neither an irrigation w ell com pleted hor any other source of water’ | 
_- for the land. The decision noted, however, that appoey had until: 
| February 15, 1962, to submit’ satisfactory final proof. ° a | 
~On April 4, 1962, appellant relinquished all of his entry except ge | 
| 1, sec. 2, after cnfoming the land office on February 12, 1962, oe it 
is impossible to meet the requirements for the full 160 acres.” On 
May 25, 1962, he filed final proof again for that one subdivision. By 
a decision: dated June 12, 1962, the final proof was rejected, and the. 
entry was canceled, upon a finding that the proof showed cultivation 
only during the first entry year and-did not satisfy the requirement 
_ that cultivation must be performed each year, commencing with the 
second entry year, until final proof. - 
—- By a decision of July 12, 1962, the land office vanaisd its aeeon of 
3 J une 12, 1962, on a finding that “the new evidence of cultivation you 
| ‘submitted : on June 28, 1962, which was corroborated by your two | 


witnesses, is deemed sufficient to now make your final proof accep- 


table.” ‘That evidence consisted of an’ affidavit that 10 acres of bar ley 
and oats were cultivated in 1958 and that 20 acres were cultivated in 
1959, 1960 and 1961. Thereafter, by a decision dated August 3, 1962, 

the. ina office reinstated the entry as. initially allowed. ‘Appellant 
was informed that it would be necessary for him again to file final 
proof, that due to the tardiness of the proof he must file notice of his 
intention within 30 days and that his final proof, when received, 
would be forwarded to the Director, Bureau of Land Management, 
| for equitable adjudication. | oe 
On October 24, 1962, appellant. filed gual proof’ 6% the third time, — 


- asserting therein ‘that he had placed improvements on the land having Fn 


ae bce value of $4, 550, that he had resided on the ey since Sere, 1, 1957, 
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and that he had planted 10 acres of barley, oats and rye grass im 
~1958 and 20 acres in each of the years 1959, 1960, 1961 and 1962. He 
stated that no crop had been harvested. _ . 
| On December 24, 1963, the Bureau of ina Manngenent filed a 
contest complaint against appellant’s entry in which it was charged 
_ that the contestee had not complied with the requirements of Depart- 
mental regulation 48 CFR 166.23(a), as amended by Circular No. 
2102, dated April 25, 1968, in that the entry is located in an area where 
the rainfall 1s inadequate and the contestee had not applied such 
amounts of water, by means of irrigation, to the land embraced in: 
the entry as may reasonably be required to produce a crop. Pursuant 
to the complaint a hearing was held at Yerington, Nevada, on June 11, 
1964, at which appellant appeared with counsel. 
| Appellant objected initially to the form and substance of the com-_ 
- plaint, asserting that the regulation which formed the basis for the | 
complaint was amended in April 1963, after the life of his entry,: 
that the particular provision with ehiok’ he was charged with failure | 
_ to comply was added to the regulation subsequent to his entry and 
that he could only be held to compliance with Ce regulation i in effect — 
at the time he entered the land. 
The evidence presented by the Government at the ee pertained 
primarily to the question of the necessity for irrigation of the entered 
land in order to produce crops. The Government’s sole witness tes- 
_ tified that no crops were grown in the area without irrigation but 
_ that in certain years, if the rainfall were just right, it ould be pos-. 
sible to produce some crops without irrigation, that the average annual _ 
rainfall for the area is about.5 inches, and that in order to produce 
- a.profitable crop it would be necessary to have approximately 4 inches 
of rainfall at the right time during the growing season from May 
to September. He stated that. 1958 and 1962 were good years (Tr. 14, 
17-19, 27). The witness stated that he examined the entry in March 
and May 1963, that there was a habitable dwelling on the land, as" 
well as other improvements, that there was a well, which was a dry 

1 The regulation, as cited in the complaint, provides that: 

“Cultivation of the land in @ manner reasonably calculated to produce profitable results 
ig required for a period of at least 2 years. (This must consist of actual breaking of the 
soil, followed by planting, sowing of seed, tillage for a crop other than native grasses, 
and, in areas where rainfall ig inadequate, the application of such amounts of water as 


may reasonably be required to produce a crop. * * #7 143 CER 2211 iad ga) (1), formerly 


43 CFR 166.238 (a). 
The portions emphasized. and to iiich objection was made, were. added to the regula- 


tion by. amendment of May 2, 1968, 28 F.R. 4355, together with a slight change in the . 


form of the first sentence of the regulation. 
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| hole, aid’ that: the biusle liad: been penigved freq: feeene ar 29 | 
acres of the entry which had been plowed and which showed evidence 
of cultivation (Tr. 15-16, 23). He further stated that he did not 
see any evidence of any planting | of barley, ‘rye grass or oats. when 
he examined the land, that if any planting: had been done in 1962- 
evidence would. still have: been visible in 1963, but that evidence of 


a planting and cultivation’ prior to: 1962, would probably have pen 


destroyed by that time (Tr. 27-28). 
_ Appellant testified at the hearine:’ that ‘hg, fide two: este Me os 
1958 to have a well drilled, that the first driller stopped at a depth | 


of 27 feet after striking rock and that the second driller stopped after | : 


drilling 50 feet because of cavernous conditions. He further indicated | 
that he did not have sufficient finances to continue further drilling | 
efforts, and he testified that after his well failure he explained his 
problems to land -office personnel and. was informed that “there was 
such a thing as equitable adjudication in cases where you tried and 
failed through no fault of your own” (fr: 50-54). He did not claim 
- that a water supply had been developed on the entry and stated that 
he hauled water from a neighbor’s place for domestic use (Tr. 53, 67). 


_ The results claimed from his cultivation efforts were essentially con- _ | 


sistent with the testimony of the Government’s witness as to what 

might be expected. under the circumstances, that is, appellant’s tes- . 
. timony indicated that, while he planted something on the land each — 

‘year from 1958 through 1962, he successfully produced a, rol only 
in 1958 (Tr. 68-69). 

Subsequent to the eee sppallant requested the Director, Bureau 
cf Land Management, to assume jurisdiction of the case for consid- 
- eration under the principles of equitable adjudication. The request 

-was based upon the contention that some weight should be given to 
the findings of the Bureau’ s land examiner on August 9, 1963, that 
it appeared “that the entryman has shown good faith in ‘proving up’ 
his homestead” and “that failure to develop a well was beyond the 


control of the entryman” and upon the premise that the entryman was | 


required to comply with a regulatory provision not in effect until 
after final proof had been filed. This request was granted without | 
a decision by the hearing examiner. 

In his decision of August 30, 1968, the Acting Director found that 
‘the lands embraced in the entry are In an area lacking sufficient rain- 
fall for successful farming without an independent water supply, 
that the Nevada State Engineer advised on September 20, 1960, that 
-a water well permit issued to the entryman had been panieelba that 
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the entryman had not shown that he had developed a source of water — 
or that. he-had renewed his permit, and. that these factors, coupled - 
with the question as to whether the hand. sowing of seed among the 
_hative grasses jis- “cultivation”. within the means of the homestead 
| laws and. regulations, raise a question as to whether the entry was. 
maintained in circumstances “not indicating bad faith.” The Acting 


Director further held ‘that “cultivation”? means the actual breaking | | 


of the soil in preparation for the planting or sowing of seed, that 
_ statements of the entryman clearly showed mere token compliance with 
_ the law after the second entry year, that the entryman could not have 


had the least expectation that a harvestable crop would be raised, _ 
and that the mere sowing of seed among the native grasses (even cae 


the soil had been broken) in a manner not. likely Pe iecee could 
not be construed as compliance with the positive mandate of the poe 7 
stead law, citing Charles Fdmund Bemis, 48 L.D.-605 (1922). 

— concluded that the entryman’s failure to comply. with the oe | 
ments of the law was not due to some obstacle beyond: his control, 
that there had not been substantial compliance with the law, and the 
- entryman was not entitled to favorable consideration under the prin- — 
ciples of equitable adjudication. Appellant was permitted, however, 
to file an appropriate ae to Cea: the jand containing g 
his building improvements. - | : 
 .The appellant: treat re his previous scons 1n. his present 
appeal. In addition, he contends that the Acting Director, upon the — 


same record, reached a conclusion directly opposed to that. recom- 


- mended by the Bureaw’s field examiners in Nevada... He asserts, for 
example, that the Acting Director, applying a ‘“non- bad faith” test, 
evidently. concluded that the entryman. acted in bad faith, while the 
| Bureaw’s field personnel, in reports dated February 283, 1962,° and 
~ August 9, 1963, concluded “that the entryman has shown good faith.” - 

Similarly, itis argued, the Acting Director stated that “we can only 


- conclude that the entryman’s failure to comply with the homestead 
law was not due to some obstacle beyond his control,” as. compared | 


with the field examiner’s conclusion that “Tilt ¢ appears, however, that — 
failure to develop a well was beyond: Ee control of one enya: ? 
It is further asserted by appellant that: - od 


OL. Cultivation requir ements were not even an issue at ee action, as . they 
were met and found to be satisfactory by. field examiner Nolan Roberts (22 
acres in all) 1958 and 1959. When the well failed, BLM said-no other culti- 
- vation necessary if it was harmful to the land. . To secure well drillers’ affidavit 
_ explaining why the well could not be developed, which I did. Failure of the 
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| well, due to auderse oun. caverns and rock,. ‘was cer tainly a problem beyond. my - 
. control. (Roberts. recommended title-) | 
| Present well is RELY ANS my needs very well for home use, small orchard and 
oo 7 | a 
2. My pr oblem 3 was not anveden 4 ignor ance or fiteiaics: as I followed instructions : 
constantly from BLM. The only course was to file under equitable adjudication — 
because of failure of the ‘well, which could not be helped by anyone, At the time ~ 
I filed for ‘title, an irrigation well was: requested, but was. not: a law. Well 
drillers’ affidavit was considered proof of my good faith by Mr. Zundell (then | 
| head of BLM) who said J had complied pean and i should have 
| already received title. | - or 
Contrary to appellant’s oan: cultivation requirements were © 
indeed an issue: in the contest proceeding. They were, in fact, the 
very basis for the initiation of the contest. The critical issue. deel: : 
oped at the hearing 2, however, was not as to the amount of cultivation 7 
performed, for this was not challenged, but as to the nature of that 
cultivation, and, as to the latter, the record does not reveal a significant 
dispute | over a factual Inatter. Thus, the 1 issues of this appeal are, in 
essence: _ | = 
(1) With what cultivation requirements was appellant required to - 
comply ? | 
(2) Did the cultivation which he et satisty those. a esckas | 
ments? | | 
(8) Lf not,in view nat the parteulas facts of this case, is ie néverthes 
less entitled to:receive patent to the entered lands under the principles 
of equitable adjudication ? | 
Tnitially, as we noted earlier, appellant pice the standard 
which was applied | in determining the sufficiency of his cultivation. 
The same contention which he has made with respect to the amendment 
of the Department’s regulations to require the application. of water 


to homestead entries of arid or semiarid lands was recently considered | . 
by the Department in Undted States v. Cecil R. Reed, A-30354 (Sep- 


tember 29, 1965). There it was found that the purpose of the amend- 
ment was slpaincation rather than change and that the added language 
of the amendment, since previously implicit, did apply to a homestead 
entry in Nevada which was allowed prior to the amendment. it was. 

stated that > a 


.2 The well of nich appellant speaks apparently was sepa sigted after: the expiration of 
the life of the entry and subsequent:to the hearing. ‘There is no mention in the record of 


' . £ny well having been successfully completed for either domestic or agricultural use. . 


. §The Reed decision has. been challenged in an.action entitled Reed v. Udatt, Civil Action 
No. 1784, in the United States District Court for the Distr iet of. Nevada. — 
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In any event, * * * it is. Sisas oe “that cultivation ‘must be more than 
‘a pretense and it is equally clear ‘that if artificial irrigation is not applied to 
desert type land, cultivation can be no more than a pretense. The appellant’s. 
contention that it is the desert land law and not the homestead law which is. 
; being applied here can 'thus be seen to be without. merit. It is the noMeereas 
law as it pertains to desert-type land that i is being applied. a 


‘The ruling in the Reed case is supported. by a long ae of Depart- | 
mental decisions dealing with:the question of cultivation (see Ingelev 


ta - JI. Glomset, 86 L.D. 255. (1907) ; Charles Edmund Bemis, supra; United 


States v. Charles E. Stewart, A-28966 (September 25, 1962) ; + Jess H. 
‘Nicholas, Jr., A-30065. (October 13, 1964) ) and i is dispositive of the 
same issue in the present case.° 
Despite the fact that the regulation. on. cultivation was s not aides 
_to its present form until May 9, 1963, there is not the ‘slightest doubt 
that the appellant was aware at the time his entry was allowed that 
the application of water, other than natural rainfall, was essential to 
any meaningful agricultural endeavor. At the time appellant apphed 
for entry and at the time when his application was allowed, a pertinent 
regulation of the Department provided: a 

os Public lands which are desert in ehavacies ee may, on the filing of 
_an application under the general homestead laws, be classified for entry under 
those laws, provided the applicant makes a satisfactory showing that the land 
‘is susceptible of successful cultivation by irrigation and that the cultivation — 
requirements of the homestead laws will be met. The applicant in such a case 
will be required to furnish satisfactory evidence of a water right and plans of 
irrigation. The available water supply, and the plan of irrigation, however, need 
be sufficient only to enable the applicant to meet the cultivation requirements of 
the homestead laws. 43 CFR, 1954 rev., 296.4. | 

In the land office decision of February 15, 1957, aie the entry, 

appellant was required to furnish evidence of a water permit covering — 
| the entry. Such evidence was furnished on February 18, 1957. . _ 

— When appellant. filed his first final proof on June 9, 1958, the land 
office asked the Nevada State Engineer whether apoellent’ had a 
current water permit for theland. The State. Engineer responded that 
on October 4, 1957, appellant had filed an application to appropriate 
- water for ie entry. As noted earlier, when the final proof was re- 
jected on December 23, 1958, one of the two grounds stated was 

a Reversed on gnothes ground. Sheaank v. Penny, 238 F. ee 821 (D. Nev. 1965). 

5The present case differs slightly on-its facts from the Reed case. In the latter there 
_ wags serious question as to whether the entryman had, in fact, performed even the acts of 
cultivation which he claimed. In the present case the appellant’s statements with respect 


to work performed have not been challenged. The nature’ of ee cultivation claimed, how- 
ever, was peeen ually. the same in both instances. . 
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7 appellant’ failure to have a well or r other source of water for use on 
the land. - 7 : 7 
| At the hearing , appellant testified : 


AL Yea, when I ‘first’ signed: up. on the homestead, I talked’ to. some = people. ~ 
there, and they told me that a well: would be needed because it- was considered 
arid country,. and I agreed: with them, and I said that I certainly would want one. | 

Q. This was from the beginning, wasn’t it? 


A. Yes sir. -I agreed that it would. be the backbone of the place’ and i 


_ couldn’t see why anyone would object to putting a well down unless he had | 


. gome natural water which the place didn’t have. (Tr. 46-47.) 


This evidence definitely establishes that appellant was fully aware 
from the beginning that he needed a source of water to. accomplish 
cultivation on his entry. He was chargeable with notice of the Depart- 
-ment’s regulation which permitted: desert-type homestead - entries to 
be allowed only if the applicant showed aright to sufficient water to 
_ meet the cultivation requirements. The fact that he applied to the. 
‘State Engineer for permits demonstrates his awareness. — 

Clearly then the amendment of the regulation on ouiltivation | in 
May 1968 to state explicitly that cultivation includes the application 
of water required to produce a crop in areas where rainfall is in- 
adequate i imposed no new requirement. - It merely spelled out. what had 
been implicit. Under the regulation as it existed prior to the amend- 
ment, appellant’s..attempted cultivation without the application of. 
oaice would have been insufficient. a 

In truth appellant’s sowing of seed on the entry, at Jeast for. the 
years subsequent to 1958, was not done with any serious thought that 
a crop would: be successful. It was little more than a token gesture, 
appellant being more concerned with not harming the native grasses 
than he was with raising a crop. He admittedly did not plant. the | 
seed deep enough for fear he would damage the native grass. He. 

knew that he was not planting in a manner most calculated to produce 
a successful crop, and he admitted frankly that he was not planting in 
a way to comply with the requirements of the homestead law.* That 
such purposeless effort should be termed cultivation seems 
- inconceivable. | | 7 | 


With the exception of eultivation performed in 1958, the appellant’s testimony was 
very vague with respect to both the extent of his efforts and the results of those efforts, as 
indicated by the following testimony given during. cross- examination by counsel for the | 
Government: 

- *Q. Do you recall the year of 1959, that you planted 20 acres that year of the. same, 
.. barley, oats and rye grass. What kind of a crop.did you get that year, do you recall? . 

(A. I didn’t do nearly as well. [f I remember right, I had went back—during the 
discussions over in the Land Office I wanted to make sure that I complied: I said if I 
had to plant I certainly want to do it, but I understand that we have a windy season over 
there and with this well failure I might not have water to put on it by then, and I under- 
stand that the land blows pretty bad. I saw some of it blow while I was building in early 
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The appellant has not, in fact, claimed. at any time that the cultiva- 
tion which he performed: ‘satiated the Department’ § requirements as 
they have been set forth here. It was because he acknowledged the 
fact that he had not met those requirements that he sought equitable 
adjudication of his final proof, and we turn now toa. consideration 
of the: applicability: of that remedy in his case. eee ee 

Appellant: bases ‘his petition for: equitable adjudication upon “the 
premises that: 4 
(1: He. followed all of. the instructions which, he, received from. the 
land office: fas eee re or ee ae ee 

(2) His failure t6 develop a a gute a fo irrigation of the entry 
was, due to. circumstances beyond his: control; and a 

(8), Bureau personnel attested to his good ‘faith | in . attempting to 
develop | his entry and to the fact that his failure to develop a well y was: 
due tonofaultofhisown, = . } 7 
_ . The Secretary, or such officer as he may designate, is. “authorized by 
“Rev. Stat. §§ 2450 and 2457, supra, “to decide upon principles | of 


— equity and justice, as récognizéd | in courts of equity, and 1 in accordance 


with regulations to be approved by the Secretary of the Interior” 

those cases 1n which “the law has been substantially complied with, and 
‘the error or informality arose from ignorance, accident, or mistake 
which’ is satisfactorily explained.” The Department's regulations 
authorize such equitable adjudication where there has been “substan- 
tial compliance with the law and “where the error or ‘informality 1 is 
satisfactorily explained as being the result of 3 ignorance, mistake, or 
some other obstacle ‘ over which the party had no control, or any other | 
sufficient 1 reason not indicating bad faith. an 43 CFR 2011, 1-1. These 


(ABT, and they. told me that you certainly. wouldn’t be. fequieea ts do anythiue that is harmful 
to your ‘land, and if. you. do have windy seasons over there and if clearing: of the land 
causes it to blow that I could actually be exempt from planting. OL: course I told them 

at that time. that I didn’t mind. to plant it as long as I got it in as early, as the year before, 

.I like to see it there and it helps on the feed bill for chickens. We didn't have much stock 
because I was putting everything in the well, but it does help on the feed bill and I just 
like to see it out. there, so I told them that I. would plant. I thought maybe I could do 
it in such a way that it wouldn’ t be too destructive to the natural grasses and in that way 
maybe it wouldn’t blow. So they said plant any way you want to because if. it is harmful 
to your land, you could actually be exempt fr om even doing it: . : 

.Q. You planted it every year for five years, °58, °59, ’60, °61 and 1627 

. A. No, after I had talked to Mr. Zundell, I asked him if I should plant any more, and he 

said it wouldn’t make any difference. . . 

Q. You say you did not plant in ’62 then? - frye a cr ie 
A. I planted some every: year, but I didn’t do it: 4. ‘euth a way: er I was ip ying to 
conply with. the. homestead rules. I Mought I was all through with: it.” a, AEN cee G9; 

‘ttalies added.) 

In a letter to. the land office ‘dated June 28, 1962, anpaliant similarly: explained ihate 
“In. 1959,:I seeded 20 acres without removing the natural grass (Indian Rice or Bunch. 

Grass) as I-was afraid my land would be blown away by. the ‘winds... By trying to protect 
the grass, I was: unable to get my seed deep enough to stay alive between. rains and for that 

‘reason it did not do as well as the year before. In 1960 and 19861, I had to seed in the 
Same manner r and the pe were about the s Sime n. a gee Gh? agigh Re eee pie oY 


| “3° | July 27, 1966 ie. 


- provisions, however, are » iritended to réliéve only. against, 4 jgnorance 
or’ mistake 1 ina a matter of fact, and x not 7 Tew. 9 as ae Gen, bul 
(1860). wi 

Team aanable to ‘find In: the rater in this’ case a ‘itionall bee foi 
construing: the appéllant’s’ éfforts as substantial compliance | with the — 
. cultivation requirements of the homestead law. The failure to develop - 
a water. supply was not ‘failure to meet a technical requirement, of the 
law. * It-was, in effect, complete: failure to: achieve the primary: pur- 
pose: for which’the entry was: allowed,:the agricultural development: of 
_ the land, and,‘on' the basis: alone: of failure to comply: substantially 
with the eli vaiion: ‘requirements of: the law, the: appellant’s request | 
for equitable adjudication was properly denied, regardless of the rea- 
sons for the noncompliance. “Beyond the one year, 1958, appellant 
‘did no more than sow. seed in a superficial manner ean did not 
mature in a crop. He:applied no water to the land in years in which 
the natural rainfall was clearly deficient (see Tr: 14).: These futile 
efforts or lack of effort-‘occurred in 3 of the 4 years in which cultivation 
of one-eighth of the entry was required. In the face of these facts, 
substantial compliance with the cultivation a) could by 
nomeans be found. | : 

It does appear that the appellant’s ee may: have been ag- 
gravated by cloudy advice from land office personnel. However, it 
is well settled that no rights may be obtained through reliance on 
erroneous information or advice given by a Bureau: employee. See 
Fred and Mildred M. Bohen et al., 63 1.D.65 (1956) ; Jess H. Nicholas, 
/1., supra, and cases cited. To ve extent that any advice given, or 
action taken, by the. land office may have suggested that. the appellant 
would not be required to meet the cultivation requirements: of the 
homestead. law because he failed to develop a well or that his noncom-. 
pliance with those requirements could be excused under principles of 
equitable. adjudication, such. advice. was in error, for the cultivation 
requirements of the homestead law: are mandatory, and the Depart- | 
amen is without authority to waive them. ad ess ff. N icholas, Jf., ee, | 
and cases cited,” wT ian om | 

7 There is voting t in the record to support appellant’s abwarent: assertion at the fieavitie 
that he was informed in 1958 or 1959 that he might obtain title to the entered land 
through equitable adjudication without meeting the cultivation requirements (Tr; 54). 
. The record, including. appellant’s letter of June 28, 1962, clearly’ indicates’ that considera- 
tion was not given ‘to. this. form of relief, and. that it’ was “not suggested to appellant that: 
he. might obtain’ a patent without having a well, until after he had relinquished all of: his P 
entry except. one subdivision and had: filed ‘final proof for that, one ‘subdivision in 1962, 
after the’ statutory life of the. entry had expired. . 

‘The action of the ‘land office upon ‘receipt of appellant’s. final ‘prose on May 25, 1962, 


however, was somewhat nebulous. /After initially rejecting the proof for failure to meet 
the cultivation requirements of the law, as we have noted, the land office vacated its 
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In view of these findings it is not necessary to determine the extent 
of the appellant’s good faith or the degree to which. his failure to 
develop a water supply may be attributed to circumstances beyond his 
control. An extensive review of the record is persuasive: that the 
request for equitable adjudication was properly denied. and that the 

entry was properly canceled for the defects shown in the record. _ 

Tn ruling against the appellant we do not intend to imply that he 
was attempting to evade the requirements of the law or otherwise act — 
. inbad faith. The-fact simply is that homesteading on desert, land i 1s 

‘a harsh proposition, demanding rigorous efforts. That an entryman 

should fail is not a-reflection.on him. On the other hand it does not 
entitle him to the rewards obtainable only for. successiul conn. | 


with the requirements of the law... 


Therefore, pursuant to the ioe delegated to ane Solicitor by 


| the Secretary of the Interior (210 DM 2.24 (A) (a) 3. 94:F. R. 1848). , the 


decision appealed from is affirmed without prejudice to the right of the _ 
appellant to file application under an appropriate public land law for 
title to the Jand in his Sony that 1 is ee by his pnproveraants, | 


Banesr F. Hom, 
Assistant Solicitor. 





decision on July 12, 1962, upon a finding that ‘the new evidence’ of cultivation you 
submitted on June 28, 1962,.* * * is deemed to now make your final proof acceptable.’ 
In view of the principles outlined above and the appellant's explanation in his letter of 
June 28, 1962, of the manner in which cultivation was performed from 1959 through 
1961, it is difficult to see how that evidence could be found to make his proof acceptable. ~ 
However, that may be, the decision of July 12, 1962, may properly be construed only as. 

holding that the final proof, as amended by the additional affidavit, showed on Ats face . 
compliance with the cultivation requirements, whereas initially it had. shown noncompli- 
ance on its face. {Chere is, of course, a distinct difference between a finding that the final 
proof showed compliance with the requirements of the law and. a finding that the entryman 


had, in fact, satisfied those requirements, 


The subsequent reinstatement of the entice entry, on rr 3, 1962, is soniewtiat difficult rune 


‘to understand in view of the recognized deficiencies then appearing of record. ‘Regardless 
of what may have prompted that action, however, the appellant does not appear to have 
‘suffered. any injury from the action of the land office except to the extent that. he may _ 
have been induced to go to the expense of filing final proof for the third time and that 
he may have been led to an overly optimistic hope that under the principles of equitable 
adjudication he could be excused for the deficiencies in his proof. AS we have pointed 
“out, any such misleading: advice appears to have been given after the statutory life of the 
entry had expired. Thus, it cannot possibly. be relied upon to explain any part. of ap~ 
pellant’s failure to meet the requirements for a patent during the life of the entry. ~ 
ni ®We do note, however, as the Bureau pointed out, that the land office was informed by 
_the Nevada State Engineer by letter of September 30, 1960, that appellant’s application 
for a permit to appropriate water had been canceled.. The record does not disclose that 
appellant made any further attempt after 1958 to develop a well during the life of the 
entry, and no explanation is offered for failure to pursue such efforts except a lack of 
finances (Tr. 53, 54). The Department has consistently held that the inability of an 
-entryman to meet the financial demands for development of his entry is not a circumstance 
in which he will be found to be without fault... See Joseph S. Holt, Rose J. Holt, A-28468 - 
(November 22, 1960) ; LaDean Butler and Rulen R. Butler, ey Cee 7, 1962) 5 


Virgil H. Belisle, A-29954 (March 24, 1964). 
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APPEAL OF cosmo. CONSTRUCTION company 


- TBOA-A68-12-64 ; Decided August 8 1966 


i cee Gasteuotion and. ‘Operation: Cidaiged 1 Conitions Contracts: 


Disputes and. Remedies: Equitable Adjustments 7 


‘The: equitable, adjustment contemplated by the Changed. ‘Conditions itoree: : = 


incorporated in Standard Form 284 (April 1961 edition) encompasses not 


only the ‘added costs. of over coming the changed condition itself. within: ‘the 


strict: physical: limits of that condition. but’ includes as ‘well the expeise Of | 
. extra. work caused by the changed. condition in areas. immediately adja- : 


cent thereto. 


BOARD oF CONTRACT APPEALS 


lon Ju une 28, “1962, the. Cosmo. ‘Coneivaction Cae and ‘the | 
“Bureau of Reclamation entered. into a contract for the: construction 7 
of an earthen dam on the Little River’ and the-relocation of a high-— 
way near Norman, -Oklahoma,: the total estimated. price. being 


$3,692,176.80. The provisions of the contract. included Standard 


Form 98.4 (April 1961 edition), and numerous specifications and: gen- | 


eral conditions. 


~. In March 1968, the eons snboiniated certain subsurface | con- | 
ditions that: differed. from the conditions indicated by the contract. a 
It is conceded by the.Government, that the conditions so encountered - 
were “changed conditions” within. the meaning of standard Clause 4. 
of Form OBA, 1 The parties, having failed to agree, after considerable’ 


negotiation, upon the amount of the equitable adjustment to be made 
under that. clause, the contractor filed a timely notice of appeal from 
the decision of the contracting officer. "That decision in effect pro- 


posed to allow. about $166,000 for the additional expense caused by the . . 


changed conditions, as outlined in Order for Changes No. 3 (Part 2). 
The contractor: claims that: the actual additional costs. SO incurred 


| 1The Contractor shall promptly, and before: such conditions are distuibea, notify "the 
Contracting Officer in writing of: :(a) subsurface or: latent physical conditions at the site . 
' - differing materially from those indicated in this contract,.or (b). unknown physical. condi- 


tions at the ‘site, of an unusual. nature, differing. ‘materially: from those ordinarily © en- 
. countered and generally recognized as inhering in work of the. character provided: for in 


“this contract.. The: Contracting | Officer shall promptly investigate the conditions, and if. | 

. he finds that’ such. conditions. do so materially. differ and cause ani increase or decrease : 200 eae 

the Contractor’s cost. of, or the time required for, performance: of this::contract, an equi- . , 
- table adjustment: shall be made and the contract modified in writing. accordingly. Any 

claim of the Contractor for adjustment hereunder shall not: be allowed ‘unless he hag given 

: motice as above required ; or. unless the Contracting Officer grants 2 further’ period of time — 

~before the date of final payment under the contract. «If: the parties | fail to agree upon, the 


adjustment to be made, the dispute shall be determined as peer in- Clause 6 of. these i 


: General Provisions. ee, 


38 LD. Nos. 8 & 9. 
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name auted: to. $1, 102,880.41 including 15 percent’ nea and profit. 


The issues presented turn on the question of the extent to which - 


we changed conditions may be held to affect the costs of the contractor's 
~ work. The Board remanded an earlier appeal concerning this dispute 
as ‘being premature,? and later denied the Government's motion to 
dismiss 3 in part the present appeal? TE _ 
The parties: entered into‘a stipulation dated April 21, 1965, identi. be 


: fying questions of fact and simplifying the issues. That stipulation 3 1S 


_ too. lengthy for complete i incorporation in this opinion, hence, portions - 
of it will-be:referred to as they! become: relevant to a ince aspect 


: _ of the appeal. 


Immediately following. a viewing. of the.site, of the project, a es 
| ing was held in Norman, Oklahoma, on May 11 to 14, inclusive, 1965. 


H ~The contractor: (also referred: to here as the appellent): introduced 


about 43° exhibits: (A thr ‘ough QQ). ~The exhibits: produced: by the 

| Governnient at'the hearing were numbered 56 through 154 in order to. 

, distinguish them’ ir ‘om EADe BS exhibits forming a oo of the oe 

file. oe 4 Peg, Gy Matec de PY, } 

The: seni bation: a the ear rthen: ‘dau required that exéavation 
_ be performed at an early stage along the long axis of the dam to'a 
depth of about: 45 feet below: the natural ground surface between Sta- 
trots 21: arid 36. The pur pose: of this excavation was to create a cutoff 
trench: (sometimes referred to as “core trench,” and as “COT”). The 

_ cutoff trench was backfilled with fine niaterial that formed a relatively | 
impermeable core within the datiy,:'to: prevent orat least retard: the © 
“seepage of -water’ through: or ‘beneath the dam after its completion. 
| ‘The — cutol treneli prisin was 35 Bios wide at the bottom where 


4 of 2 to. 1 were to Briiig the ae of thé tiene prism. up: to natural 


~ ground level at about Elevation 995, where’ the designed: width of the . 


he ‘tpengh would:bé 200 feet) The trench was located sé that the point 
_ where, its downstream slope intersected natural ground was directly 
below: the centerline: of the crest of: the dam. Also, the center line — 
of the. bottom of the trench prism was. 100 feet upstream measured 
: horizontally. from a per pendicular- line: dropped from the center line 


: TEIBCA412 arehruaty, 20, 1964), 71 LD. 61, 1964 BCA par. 4059. 


cof. the dam crest down thr ough. the point of intersection of the down- 
. stream t trench slope with: the natur al. ground. surface. The imperme- _ 
able. core of fine material,. being, 200: feet wide 3 in ‘section. at ground ag 


ane IBCA-468-12-64. (April 27, 1965), 5-1 BCA par. 4818. 
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surface. 1 in. ie trench prism, rose. in: . tapering form to ae cree. ne 
the dam where the core ended with a width of about 10 feet. The core 
prism, including the lower part within the cutoff trench as well as the 
_ tapering portion that extended above ground, was entirely upstream, 
from the center line of the crest of the dam, except for about 5 feet at 
the top. The tracings attached hereto. depict the general outlines of 
(1) the profile of the “outofl trench, as seen from the upstream side, and 7 
(2). the profile of the cutoff. trench in cross section. © 
Performance of the contract work began i in the latter part. or 1962, 

The preliminary work consisted of stripping the surface soil to a depth 
that was fairly close to the top level of the water table. When the 
stripping work. had been performed the de- -watering subcontractor 7 
came on the job and commenced. borings for the purpose of. locating 


its well point equipment. About March 25, 1963, the borings showed 


that the actual top of sound rock was much Tower than. the assumed 
level indicated on the plans. The contractor promptly notified the 
Government, by. letter of March. 98, 1962 concerning the conditions 

that had been. encountered, and requested, that the Government make 
an investigation. The Government, soon thereafter analyzed the bor- 
ings of the de-watering firm and advised the contractor that excava-. 
tion could proceed in accordance with staking as revised in the field. 
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The work of de-y watering was s begun. fades a sie. subcontract , 


with a negotiated increase in price amounting to $78,000 for the first _ 
_ two months and $555 per day. thereafter. The original subcontract 
price was $22,680 for the first two months and $221 per day there- 
after. Three stages on well pom were used instead | of one oe = 
as planned. | | ee 


~The excavation of thé cutoff trench continued with successive Te. 


stakings until a level of sound rock was reached that, was satisfactory ge 


~~ to the Gover nment. The depth of the actual sound rock line varied 


from about 8 feet below the elevation indicated by the plans, near the 
south end of the cutoff trench, to a maximum of about 25 feet below the 
original assumed rock level, at the: lowest elevation of 927 feet, near: 
the north end of the trench. An earth slide occurred during the latter 
stages of excavation, and this contributed to the difficulties. 

After several conferences and repeated requests by the contractor 
for a determination with respect to the conditions so encountered, the 


Government in August 1963, issued Part. 1 of Change Order No. ae : 


conceding that changed eatin existed, and providing for the pay- 
‘ment to'the contractor of the sum of $110, 000 as a tentative settlement 
to include additional costs of de-watering for the period ending 
October 1, 1963. 

, Principal Stipulations 


It ve beak stipulated that asa result of the changed conditions, the 
cutoff trench was deepened and widened and that the changed condi- | 
tions were corrected by December 4, 1963. No claim is made a any 
added expense incurred after that dates . 
It was also stipulated that all excavation under bid items 8 and 4 ind | 
embankment under bid item 13 outside the paylines of the originally 
designed cutoff trench as shown in the contract drawings, between 
_ Stations 21 and 36, and the Borrow A material under bid items 8 and 9, 
~ necessary to produce the embankment in the cutoff trench between Sta- 
tions 21 and 36 outside the original paylines, are subject to adjustment. 


Tssues 


It was agreed that a question of fact exists as to: ssnetiier the Dee | 


of performing work within the original cutoff trench, with respect 7 


to the bid items referred to inthe paragraph next above, were in- — 
creased as a result of the changed conditions. - The Government al- 


_ leges that those costs were not ‘increased, while the contractor takes .% 


the opposite position: 
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The. Government. sbatends that the changed eons were con-— 


ie Gned to the area. between Stations 21+00 and 36+00. The con- — 


tractor maintains that the changed. conditions were not so confined, — 
and claims that. its expenses of all-of the work performed at-the site — 


between March 25, 1963 and December 4, 1963, under bid items. 1,3,4,°. 


~ 5, 8,.9, 10, 11,.and 13, together with its claim for idled | eaipment and | Tit 


a correction of the earth slide, should be adjusted, | 
_ The Dispute over » Allowable Cosis 7 . - i. 


coe of the wide divergence between the respective philosophies 


of the parties concerning the area of equitable adj ustment, it is neces- 


sary to examine the rationale of each approach and to determine, if 
possible, the extent to which either one may be correct. In order to | 
‘arrive at a logical Tesult, we must analyze the changed: conditions 
-élause ‘with: respect to its intent convernitig the. pees adjustment | 
| to ‘be provided. 7 | 
- At the ‘outset, we must: reject the appellant’s thesis that all of thie 


increases in costs that, have a consequential relation to the changed a? 
conditions are properly for inclusion in the adjustment ‘pool. Onthe 
- other side of the coin, we do not hold: with the Government’s view 


‘that the volume of the originally designed prism of the cutoff trench, 


ipso facto, should be excluded from consideration, nor do we ailopt ee 
hypothesis that the clause was intended to pr ovide compensation. only a ge eR 


for the expense of “correcting the changed condition,” as that expres- 
ce has been used to describe what aright be better expressed as 
“coping with,” or “overcoming” the changed condition. Even the | 


term “changed condition” * is not, strictly speaking, an accurate de- | 


scription of the situations that are contemplated, as was observed by — 
Mr. W illiam Se int his: excellent article CISeCUne the wording ’ of | 


| ; | the clause. * 


_. Moreover, there is a difference between the effects. of ‘Clase 4 Aw 
: the Changes Clause, i in'so far as they alter the work to be performed by 


a contractor. Action pursuant to the Changes Clause is initiated by a 


written order of the contracting officer (we are not now concerned 


-_-with. “constructive” changes). .The contracting officer defines. the > 
ae changed work items in an order issued under Clause 3 and the manner 


| and extent of ‘the changes. ne the contracting officer: exercises 


4 In. a current: drat of a ‘ieioosen: revision..of. Pha! clase, - the: title “piffering Conaittons” 
is used. 
6 Changed: Conditions—An Appraisal, 2 dave ment Conteaces Review, 16 J rly 1958. 
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scnttel of the aspects that ¢ are to be changed. In so doing he limits 
the quantum of the work that is affected, except where the. ordered 
change causes a conflict with other: work, necessitating a further 
change. The equitable adjustment ordinarily does not go beyond the 
lines: drawn by the contracting officer in the change order. This fact _ 
may underlie the doctrine that disallows adjustments. for unchanged 
work that may have been delayed or slowed and thus made more costly. 
When a changed condition is encountered, it is not because the con- 
tracting officer issued an order over which he would have control, al- 
though he may of course, issue a change order directing the method 
_ tobe used in overcoming the condition. The conditions that are found, 
ae they entitle the contractor to.an equitable adjustment, take the place 
of the change order as. the dynamic or causative force. Bt oe 
In this.case for sometime after investigation of the alleged changed 
4 conditions the contracting officer did not concede that. changed con- 
ditions, had been encountered. It should be noted that the clause re- 
quires nothing of the contracting officer beyond an investigation and 
ruling with respect to the conditions. and, if necessary, an equitable 
adjustment. : : 
. Conversely, the clause itself does not. spacifically require anything | 
more of the contractor than to give the contracting officer prompt no-. 
tice of the conditions before they are disturbed. 8 .He is already:bound 
to perform the contract, and to continue performance in case.of dis- 
pute.” -In this connection it is observed. that the Changes clause. ex- 
| plicitly states that “nothing provided. in this clause. shall. excuse. the 
contractor from spnoeseding with the prosecution of the.work as 
changed. v . | | 
-When some of the distinctions between the operation of fhe Chanies 
Clause, and the procedures under the Changed Conditions. clause are 
explored, a certain analogy appears. While a change that is ordered 
under the changes clause in Standard Form 238A is limited in:scope 


' 6Tf the contracting officer finds that the cost of dealing with the changed conditions would 
be. prohibitive, or if performance would be impossible, he may terminate the contract for 
convenience, or he may negotiate with the contractor to perform the contract at a site not 
affected by changed conditions. Such actions, however, would be ‘taken pursuant to other 
clauses .or under his basic authority to contract and-to:terminate. See eaeee: States -v.: 
Corliss Steam-Engine. Company, 91 U.S. 8211 (1875). 
 t Morgen & Oswood Construction Co., Inc., IBCA-389 (April 21, 1966), 73 UD. 131, 66-1 
-BCA par, 552, citing Sheoher’ v. United States, 125.Ct. Cl. (a4, (1958) . _ 

8 Td. ; 

16, Disputes. 0. eae ae! ee ee ge an 

“(a) * * * Pending Sal deeiziod of a dispute hereunder, the (orbacas shall- ne 
‘diligently: with. the: Perrone nce of. the contract and: in accordance with: the Contracting 
Officer's 8 eel srOne: " oo 
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- by the. change arden ‘ese ra hence, i in n the ck situation ce not. _ | 


| produce. compensable. changes concerning work not. chan ped id it: may, = Lu, 
as: we. have noted, generate other. legitimate compensable. changes by | 


causing: unanticipated conflicts or interference..- In a similar manner, 9 


_ a-changed condition, by its very nature being. an accidental or unex-- 


_ pected occurrence, may produce or. necessitate changes outside of the. | 
strict physical limits of its perimeters... 


The Board concludes that the sido Ae iieended iby the. Ie a 


Changed. Conditions. clause is by no.means: limited in, scope to the | 
“narrow confines of the area where the chang ed condition was found to 


exist. We shall. proceed, therefore, to: consideration. of the. several 


: asia with a view to determining 1 reasonable limitations of sligiPilty. . 


¢ laim. y 0 J —De-watering Bid i tem, No 0. I 97 55. 284. 83 


| “Bid Ttem No. a of the contract i is described as “Diversion and ¢ care. Sot 
| river during. construction and removal. of -water from foundations.” 
_ The lump-sum bid for. this,.work -was $10,000, which. obviously. was 


considerably less than the estimated. reasonable cost, of Item 1andless — 


than. the. amount. of./the . subcontract. price of. de-watering . alone 


($22, 680 for the first. two. months of, de- watering. plus $221: per day a 


thereafter). . The low bid of $10, 000 was explained atthe hearing by ; 


. Mr. Jack H. Taylor, Vice President of Cosmo Construction Company, 


as being. an unbalanced bid. resulting: from an arbitrary reduction of ~ 
the total bid price after reduced. price quotations” were. obtained from : 


suppliers of reinforcing cement and pipe (Tr. ;87)... This reduction os. 


Was: made just: prior to formal submission. of the. Cosmo bid. 


_ The computation of the de-watering: claim j is ‘set forth below: 


Reasonable cost of performing changed work == ees a 
(Exhibit: Ae ihe A ec ara ee ee $160, 449: 78 | . ‘ 


Less: Reasonable cost of performing original design = 
he ae 5; ‘no. ). 50 
“Additional cost of performing’ ‘hanged Wonk! eee £8188, 080. 98 - 
ae - Plus 15% for overhead and pote aha 20, 254. 55 


Total claim for additional work of de-watering.-, $155, 984 83 aa 


The Government has computed the equitable adjus ustment as amount- ; 
ing to $39,100. ee da ae 
The: (a attacks: the de- -watering Ree as toe excessive | 


for the principal reasons s that (1) it is based i in part upon changes for a ar * 


236 DUCISIONS OF THE DEPARTMENT OF THE INTERIOR [73 ED. 


pumping time that was noe eee in de. water ing the area in question, — 


and (2) the original subcontract pr ice for this work was unreasonably. 


: a ~ low when compared with the prices of other bidders ranging from — 
— $150,000 to $357,000, and the Government’s estimate of $120,000 (Ex- 


. hibit 59), forthe entire work under Item 1. The Government also 


asserts that the de- watering subcontractor’s performance fell short of 


its agreed obligations, that it failed to remove sufficient. water from 
_ the excavation, and that appellant failed to enforce the subcontract 
terms, thus contributing to increased costs of excavation. Moreover, 
the Govertiment maintains that''a two-stage system of well points 
- would have been: required if no changéd condition had- been encoun-- 
: tered. “The appellant originally planned a one-stage process. Addi-. 


a. a tionally, it’-is ‘the position ‘of the Government that the revised 
~~ subcontract was null: and void because it had not, been approved by the 


a Government, as to price (in accordance. with its terms), although ithad = | 


beer: approved. shortly after’ its’ execution for the purpose of Davis- 


: Bacon rates. The Government complains that the new: subcontract | 


: 7 | prices were’ ‘not’ provided’ to the Government until September. 1963... 


“Reverting: to the first: of ‘the: defeiises raised, the Government has 


- “used equipment rental rates ‘and: hourly operating rates for the actual — 
time ‘that the de-watering® equipment was observed to be in: ‘operation 


in excess: ‘of ‘the: 60 days originally: estimated tobe required.” ‘This is 


+78 days, as illustrated by Exhibits 147 and 151 ( Sundays, holidays and a 
i rainy days’ are excluded). Using this method, the Government ar- 


late is 


a rivéd at its. ‘proposal: of $39, 100 ‘for. equitable adjustment. of increased 


ot. dee “watering costs’ ( Stipulation, p. 6). The concise reply ‘to this de- 


-fense is that it is hindsight, and assumes that the work was performed 


7 _ by. the contractor’s own: forces,, or. that. a, forward. pricing agreement 
it had not. been made with. its, subcontractor. ‘The appellant. properly 
-”. subcontracted the revised work prospectively at firm negotiated prices. 


in. accordance with industry practices, after discovery. of the changed | 


| as conditions,*? | Keeping in mind the Government’s appraisal of ap-- 


pellant’s original estimate as being too low in comparison with bid 
prices of others for all of the work under Item.1 (before the: changed 
conditions were found), such other bids ranging from $150,000 to 
$357,000, appellant’s total cost. of $160,449.78 for de-watering under 
adverse conditions pelea to be reasonable, The ‘periods woot the 


- 0 Admiral cere ation, ASBCA No. 9634 (March 24, 1964), 1964 BCA par. 4161; Hastons 
Bickford Co., ASBCA No. 6214 (October 31, 1960), 60-2 BCA par. 2817. Cf. Missile 
Systems Corp. of toa ‘EBMTEX. Div., JASBCA No. ‘8306 (Auigaat’ 31, BOBO: 1964 BCA 
par. 4434, ary Pies 1m) : Bs . 
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de-watering equipment was not operating in a changed ‘conditions Ore 


area include necessary -down-time for dismantling and moving ners ee 


equipment while the river. was being diverted (Tr. q 51-7 52). “The ~ = — 
- normal contracting practice of the de-watering industry is to charge: ae, 
for all time elapsed from the day the pappne begins until the: Se. ee 


watering i is terminated (Tr. 688). _ 
While it is true that appellant’s unbalanced bid of $10, 000 ‘for ‘all 


‘of the work under Item 1 is unreasonably low, appellant does not rest, 
its claim on that amount. ‘Instead, it utilizes in its calculations the. 
-de-watering subcontract price ‘of $29, 680. for the ‘first’ 60. days. plus. uss 


its contribution of assistance. in the estimated | amount. of $2,% 39. 50," 


totaling $25, 419, 50. “The | de-watering | work sO. subcontracted. ae : ae 


| separate. from. the other work that was included in Item.1 and there _ 


appears to be no. evidence concerning the originally estimated. cost of. : ; ; a 
such. other “work (including “diversion . and care of. ciyer”). The oe Be 
| amount: of $25, 419. 50 séems low, but it is. difficult to compare the. ap- a 


| pellant’s original estimated cost of de-watering expense with the. bids. : 


of other contractors or with the Government’s estimate of $120,000 for J ; = : 
the entire quantity of work under Item 1. Lacking a logical. andac- 


| curate basis” for comparison we roust. conclude ‘that. appellant. would _ 


have ‘been entitled to require its subcontractor’ to. perform the de- — 
watering work for the agreed price. of $22, 680. ahi no changed. con- 


| dition had. been encountered. Hence, its original estimate of cost for = = 
 de- -watering ’ was not unreasonably low, although - ine may have: secured 


~~ a bargain price from the subcontractor, for the first, 60 days. Appel- -— 


lant. had no assurance, however, that the de- -watering period would : 


not. extend beyond ihe: 60 days originally contemplated. ‘The pos- na 

: sibility that it might take longer than 60 days i 1s attested by the pro-- - 
vision in the subcontract for $221. per day in excess of the first 60 — 
days... In order to arrive at an. equitable result that will, reflect all of. i ae 
_ the pertinent factors involved, it is necessary ‘that we. examine eee ves 


remaining obje ections offered by the Government, aoe 7 
The relative degree. of success (or lack of it, in ‘the’ view of Ge Gov ‘ 


ernment) of the subcontractor’s. de- watering: work, is “evidenced . to. — 
some extent. by Government's Exhibits 84-88, ‘90-100, 102-108, 105, 


i 08-110, “112, 113, 120-122. ‘Exhibits 84-88. are photographs. dated | 


‘April: 25, to J une 10, 1963, showing pools of water. standing’ in the bot- rae 


tom of the cutoff trénch at various locations and successive. stages. of e:? gate 


the’ excavation process, Exhibit. 89 shows, according to the. legend _ : a 
ne, ONE the: back of the: Envios mph ‘the: pay of embankment: OM. oe 
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June 20, 1963, in the cutoff. trench. This material appears to be ihe fine 
| (Zone t) material f for the core of the. dam. No water is to be seen, 

so it would seem that, the occurrences of standing water in shallow — 
. pools on J une 10,. 1963, ‘did not present insurmountable. difficulties. 
| Moreover, in very. deep excavation; such as was Necessary on. this 
~ project, the problem. of drainage to'a sump becomes more difficult to. 
solve, with diminishing returns. It may well be that. the. subcontrac- 
tor ‘lid not'do. all that conceivably. could have been done to eliminate 7 


i“ ‘standing water in the bottom of the cutoff trench at ‘all times. It 


‘seems to the. Board, however, that. the Government is advocating a 
standard. ‘of per feotion that is seldom achieved abel practice. an: excava- 


‘fhe, tion substantially below the water tablei ina river.channel.". 


‘One of the Government’s arguments, that the revised vie 
- subcontract i is ‘null and void because. it was never approved by the Gov- 
| ernment, concerning. price as required by the subcontract, provisions, 
| ignores the fact that ‘the subcontr act price was given, de facto approval 
in Part 1 of Change | Order No. 3, by a payment on account of $110, 000 
| for de-watering up to October 1, 1963, m n accordance with the Puan 
terms of the subcontract. 
quired i in 1 any. event, as  clatmedl byt the Government, eithoue: the. pan 
vention of the. changed’ condition, seems to the Board to be a matter 
of con} jecture. ‘This. argument is ‘Tess susceptible of proof. than is the 
point we ‘discussed’ earlier, Le., that the contractor had no assurance 
that the ‘de- watering process would require no more than a 60- day. 
, period. . Both of these objections have. some validity in the sense that 
they point up the question of reasonable value of the de-watering work 
under ‘the original bid. Because ‘that value cannot be determined 
with mathematical precision, the Board will determine what. it con- - 
siders would have been the reasonable valtie of those services, based on 
the estimated Jength’ of time required. ‘for a one- -stage system if the 
changed conditions had not been encountered. This determination | 
takes into account such factors as the high- water table, the | relative 


instability of the soil under conditions of saturation, the uncertainties = 


- with respect to the efficiency of well- -point systems tinder varying types 
é of soil str ata, and the contingencies’ with respect to delays due to break- 
down of equipment, and down- time for moving the system, that pre- 


7 sumably. would have had an effect. upon the length of time required — 


7 - for the de- “watering: operations ie no changed condition had existed, wee 


> B See, e£:, Vinson. Construction. Company, IBCA-364. (May 6, 1965), 72 LD. 193, 65-1. 
: ieee par. 4838. : 4 A, | 
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These seine are snilars in kind (buts in a  Jesser. degree) to the oe 


tors governing. the. period required. for de-watering under the ad- _ 


versities of the changed conditions. In this connection, the Board has 
considered Exhibits 130, 1381 and 182. (excluded at. the time of the | 
hearing) to the extent ‘deemed appropriate i in the circumstances, as 
to this and other claims discussed infra. | 

_ Accordingly, we have determined that the de- watenne operations 
originally contemplated would have required 90 days rather than 60 
days, resulting in an increase of 30 days.at $221 per day, or an in- 
crease of $6, 630 in the reasonable value of such services.” 
_. At the close of the hearing it was stipulated by the parties (subj ect: 

to the Board’s approval) that the Board should take the ann 
actions: 

(1) Render a dpaicions as. to ahetice all. or any part of the. various 
items in dispute are subject to adj ustment. 

(2) Determine the reasonable and necessary costs of secon 
the work on any.of the items held for. ne necessary: to correct 
the changed condition. 

(3) Find the reasonable cost of perferniie any of the items s held 
for adjustment under (1) above as originally specified. | 

(4) Remand the matter to. the contracting officer for computation | 
of the actual adjustment including application of bid price items — 
previously paid for. and amounts allowed under Order for Changes 
Number 3, Part 2, such computation to be subject to.review Py: the : 
Board if the parties are unable to agree on the computations. _ 

The foregoing meets with the approval of the Board to the extent 
that it represents only such final mathematical adjustments. as may 
be necessary because of payments previously made. pursuant to the 
contract or its modifications, and not. requiring further negotiations. 
The parties having failed to agree prior to.this appeal after protracted 
negotiations concerning the equitable adjustment, it is intended that, 
subject to the provisions of law and the rules of the Board, the findings 
of the Board herein shall be final: and conclusive except for such mathe- _ 
matical adjustments, without the necessity of further negotiations, un- _ 
less such. further negotiations are specifically provided for herein: 


| Additionally, in lieu of making detailed findings. with respect: to. 
_ Ge matters described in.the foregoing stipulation, the dollar amounts | 


shown in tabular form herein with respect to the items claimed will 
| constitute. the oes of. the: Board Concerns such. a - - 
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Accordingly, the appeal 1s ced: in mae with epee to Claim 
i No. I in accordance with the ‘following computations: 7 


Reasonable cost of performing changed work (Ex- 


hibit WS cucke eee ec ets ee die ee ee ee $160, 449. 78 
Less: Reasonable cost of performing original design 
($25, 419, 50 from Exhibit HO oe $6 630) oe 82, 049. 50 7 
‘ ‘Reasonable additional cost, t of performing changed: > | 
1g OU eset eee Ger ae ae. 108, 400. 28 
Plus 15% for overhead and ee ar ge - 19, 260. 04 


_ - Reasonable value of additional de- water ing work $147, 660. 82, 7 


Claim No. TT 


Mapisien for Dam Embankment Foundation —Bid I tems 8 aia i 
$296, 990. 10 : 


The- contract schedule prouded for Bid Items 3 and - as. set forth | 
Poets | 


| Quantity Unit. Amount 








Item.| | : Work. or material. . 
No. . | and unit | price | 
3 | Excavation for dam embank- “312,000 $0.40°| 124, 800 
ment foundation, first cubic | oO 
312,000 cubic yards. yds. 
4 | Excavation for dam embank- | 168,000 | .36} 60, 480 


ment foundation over ~— 
312,000 cubic yards. | 





The excavation work described above consisted of digging the core 


trench and transporting the excavated material to locations outside 


of the trench. | The quantities shown are estimated except that, as. to 


“a Item. 3, the actual. yardage could. not. exceed 312,000 cubic aida: - - . 
whereas Item 4. could be more or less than 168. ,000 cubic tary al — 


Ing upon actual performance. « : 
‘The contractor’s claim. is based on. ate. mies staal costs: oe es 


: —_ ne all of the work under Items 3 and 4 between March 25, 1963. 
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ane Deceuber 4., 1968, less its estimate of the reasonable cost of] per- | * 
formance under ae een design, AS detailed below: | 


| ‘Actua reasonable costs or work under Items 3 and 4 
between. March. 25, 1963 cand December 4, 1963 sat ie 
~~ CHSDIG a2 sae ee eet a a= $343, 132, 68 


ae Less: Estimated reasonable cost. of: performing the | 
— work as originally designed (Exhibit T) aca “84, 880. 42. 
Aaditondt cost ace to, changed condition $258, 252. 26 
Plus 15% overhead and profit____- Bees eared, OG) BT. 84 
: Equitable adjustment pe oem $096, 990, 10 | 


- The’ Government. Te) ‘computed the equitable adjustment ne ‘be- 
$17, 319.85. Briefly, i it is the position of the Government that the 
work of excavating within the originally designed outlines’ of the 
- cutoff trench was the obligation of the contractor to perform at. the 
contract price therefor, whether or not there was a changed condition ; 
that the Government i is responsible only for the portion of the addi- — 


tional excavation that lay outside and beneath the original design, a 


and then’ only such part as lay between Stations 21 and 36, ‘represent- 


_ ing the ends of the changed condition area. The more shallow: ‘por- : 


‘tions of the cutoff trench beyond the ends of the changed condition | 
“confines were not deepened or widened as a result. of thé changed 


condition, except, for certain increases in depth and width that were ~ 


carried out as an independent change, which will be discussed infra. 


As opposed to the stand taken by the Government, the contractor ~ 


contends that its cost of excavation were increased not only with 


: respect to the additional excavation required outside of the original — 


cutoff. prism, but within that prism as well, also extending to the’ 
shallower ends of the trench that were “not affected by the changed 
condition. 7 

Other Saverhibent. objections to. the contractor’: S eee com- 
puting its claim include the. rejection of the contractor’s total cost 
approach, and. the alleged lack of reasonableness of the. contractor’s 
bid estimate of its’ original cost. of performance of the. excavation 
and transportation | of excavated materials. That estimate was de- 
pendent. upon the use of rubber- tired scrapers. and. “push- cats” for 
| excavating, a and transporting material from the cutoff trench, except ian 
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for ihe lowest t 2 feet of the original design, where it was anticipated | 
- that dragiine equipment would be needed because of water conditions. 
A separate problem is presented with respect to excavation work | 
performed in the cutoff trench between Stations 2+ 75 and 21, because — 
of a change ordered by the Government in its letter of March 95, 1963 
(Exhibit 56). In a letter dated March 29, 1963 (Exhibit B7), the 
contractor agreed to perform the widening and deepening work in- 
volved at the contract unit prices, provided “no water or other. sub- 
surface conditions [ar e| encountered which would make adjustment 
appropriate under the various contract articles.” It appears that this 
work was done at an early stage of the pro} ject but after the changed — 
- condition had been discovered; however, it was not necessary that such 
work be performed at a time hea it would add to the difficulty and 
congestion, for the area involved was not within the limits of the 
changed condition. Performance of that work was not affected. by 
the changed condition except for transportation of material to em- 
bankiment, and we consider that. aspect to. be too. remote from the 
changed end. jon: “It is our opinion that the contractor was bound 
by its letter of March 29, 1963, and that the Government is entitled — 
to the performance of that wore as well as the placement of embank- 
ment, at. the contract unit. price. Payment on that basis for the 
pandige involved should be excluded from. the equitable adjustment 
otherwise due the contractor. That yardage of excavation has been 
shown in Exhibit 187 to be 63,540 cubic yards from Stations 2+ 37.5 
to 21. In view of the difference between Stations 2+37.5 and 2+ 75, 
we hereby find that the quantity to be adj usted by payment on the ne ; 
of the contract unit price 1s 63,000 cubic. yards. | 
_ Aside from the matter of the independent change for which ° we hold 
the contractor to its bargain as described above, we are convinced that 


the work of constructing the entire cutoff trench is-of one piece, and 


that the Government’s artical concept of dividing the work by the 
imaginary lines of the originally designed prism is not a valid one. 
It was necessary to perform the work on all sides of those lines with the 
same equipment at about the same time. We recognize the apparent 
force of the Governments. position with respect to the fact that the 
contr actor would have been obligated in any event to. excavate, the 
‘ original pr ism at the contr act unit price. In our opinion, however, 
the , difficulties that attended the work of enlarging and deepening the 
cutoff tr ench a are inextricably. intermingled, with the work of excavating © 
the or ‘iginal ] pr ism. The Board considers that the contractor has estab- 


lished by a pr epondera ance ‘of the evidence that the work of excavating 
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the. Aeron prism was made more difficult by ihe iaeed condition, . 


- for reasons attributable to the wider separation of the well- “point. sys- 


: tems, steeper ramps, and general loss of. efficiency poe the 
congestion of traffic entering and léaving the trench. . | 


~The Board rejects the Gover ements, contention that a additional . - 
costs engendered by work performed under Items 3 and 4 in areas of 


the cutoff other than between Stations 21 and 36 are delay claims. 
“The fact is that more difficult work usually takes longer than relatively 
uncomplicated tasks and this has been recognized by the Board i in 1 other 7 
-Instances.?? - ~ | Sx te. 
| Moreover, consonant: with ie geidial conclusions we aoe reached 
earlier.i in this opinion, we find that the effect of the changed condition 
‘in this case was not confined to. the strict physical limits of the changed 
conditions itself. -We find’ that. the changed’ ‘condition. by its very 
- ‘nature \ was capable of producing: and did produce certain n change. and “a 


are eligible for inclusion 1 in the equitable adjustment. | - 
The contractor furnished ample evidence concerning its oul equip- Pe Gi 
ment costs, including ownership rental rates (Exhibit Py and. operat- 


| ing costs (Exhibit Q). Tt is claimed by appellant that the ownership - 
rental rates were in fact agreed upon as a compromise. by: the parties 7 


— during” negotiations. The Government: denies that those rates were a 


binding or that they represént, true costs. The Government has con- 


“ceded, however, the accuracy of. the. contractor’s time records with 
~ respect to the equipment hours consumed i in performance of the work... ~ 


A further objection raised by. the Government deals with the fact i 
that the contractor chose’ to. ‘perform certain excavation work i in: the 


shallow part of the cutoff trench between Stations. 39. and 45, Le., be- - | 


~ tween the outlet works aud the spillway, during the same: period. chat - 


| the work in the changed condition area was being: performed. The | 
| portion in question, being separated from the changed condition area 


because of the intervening expanse of the outlet works, was not directly 


affected by the changed condition. . It was indirectly. affected. only as 


~~ to the tr ansportation: element, and: we consider that.to. be too remote to a 


have a causal relation, as we, have found with. respect to the similar 


volume of material exéavated has re stated j in ‘Exhibit 137 ¢ as: ine 
19,692 ‘cubic’ yards. The quantity involyed is hereby. excluded from 
| price adj ustment and should be paid for at the contract unit prices... 


12 See, ie Linodin: Construction Company, TBCA~498-5- 64 Gov eiabar. 26, 1965), i . 
LD. 492, 65-2 BCA par. 5234, 2 
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The Board does nob look maith ee upon ie use of the total cost 


. method of computing an. equitable adj ustment, for the reason that. it . 
is not. possible to exclude expenses caused by other factors such as 


| inefliciericy, weather, excessive repairs, ete., as contributing causes of — 
~ the extremely high costs of performarice that have been presented here 


Pa (about four times the original bid estimate) .. ‘Moreover, the Board. - 
is convinced that. the rates. used. by the contr actor are. overstated to 
sal some extent and i in our opinion do not reflect. the true costs of actual 


os performance. | “Also, those rates were ‘apparently established without | 
* pinpointing the effects of the changed condition with respect to cycling 7 
” time, distances, turn- around time, etc., as was the case in supporting 
analyses of the contractor’ Ss estimates of its reasonable cost of the orig- 


- ~ Inal design work. ‘Hence, i in order that. the Board may arrive at an | 
| equitable adjustment, without ‘rejecting ‘the | -appellant’s total. cost 


: ‘method i in its entirety, it is necessary to take a more conservative ap- , 


proach than would otherwise be followed. “Because of the imponder- - | 


‘ables and. unknown factors involved, it. is not. possible to arrive at a 
precise mathematical ‘determination, concerning the proper quantum — 
‘of the adjustment. of the contractor’s ¢laim. It is not required, how- 
ever, that such a precise calculation be made i in the v use of the “yury 
verdict” approach.’ i 7 | 
| “Taking into. consider ation the eae ‘idmitistrative record before 
us concerninng the costs in question, and attempting to. resolve fairly 
‘the Goiflicting evidence ‘and the disparate arguments of the parties, the 
Board has arrived’ at the conclusion that the claimed actual costs of 
- performing the work under Items 3 and 4 as changed by. the. changed 
: condition should be reduced from $343, 182.68 to 4260, 000. 
- Additionally, we are not satisfied that the appellant’s estimate of the 
reasonable costs of performing the work under Items 3 and 4 is suffi- 
ciently high to cover the contingencies and difficulties that most prob- 


| ably would have been encountered, similar in character to those men- .- 
- tioned 3 in connection with Claim No. I for de- -watering. 


“Te is by no means clearly established that, the contractor would have 
: ‘Been able to construct the original prism on a successful and orderly | 


i “basis: if rubber- tired scrapers and push- cats had been used to a point 

[an within. 2 feet above the bottom level of the cutoff trench with only a 
age ae “one- stage | “system of well points... -Appellant’s expert, witness, Mr. | . 
a Charles. C. ie testified At: 318). ‘that t dragling epeauons would | 


it be a Be 


Le eas “Lincoln onstruction Compan, : note 12, supra, and authorities cited therein, i 
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| The ene of Mr: Fred C. Walker, a widely Sone expert ~ | 
in the field of earth dams, and head of the Earth Dam Section of the. 


Bureau of Reclamation. Regional Office in Denver, indicated that the . 


_ use of rubber-tired scrapers and push-cats in a stburatcd soil would 


2 ‘be difficult and that the greater part. of the excavation below water — 
— table would require use: of draglines. Similar testimony was offered _ 
_ by Government witnesses Charles. R. Maiecrhofer, head of the Drainage 


and Groundwater Engineering Branch in the Bureau of Reclamation, 


and Mr. Arthur Wagner, head. of the. Physical Pr operties and Control 
Section of the Soils. Engineering Branch, Bureau.of Reclamation. 

The original | design of the bottom: of the cutoff trench was about. : 
25 feet below the water level. In the circumstances, after thorough 
- consideration of the conflicting evidence, the Board concludes that. a 
--would have been feasible for the contractor with a one- stage well point — 
system to use scrapers and push-cats to:a point between 8 and 12 feet — 

below the water table, and that below that point the contractor would — 
have found it necessary to use draglines: for the excavation of the orig-_ 
Inal-prism. : 

As-we stated earlier, it is not possible to arrive at the equitable ad- 
justment: for items 3 and 4 by prea: mathematical calculations, ve 
calculations detived: from the de- cyataine - lait, that the reasshible | 
‘estimated cost of pérfornting ‘the work tinder items 8 and’ 4 if no 
changed condition had intervened should be 2G 000 rather’ ‘than 
$84, 880.42. ene te ee Da 

Accordingly, the appeal 1S stistained-i m part as to Claim N 0, ste in 
| accordance with the following computation : ae : 


“Actual reasonable cost of, poem ae Ginnoed work 
‘under Items 3 and 4, between Station 21-and:Station. =... 
386, excluding quantities. between Station 2+75 and iS os 
Station 21. and. between Station 39and Station 45__- bas 000 


ax co Reasonable estimated. cost of performing work as 


Brus “originally designed. _.---2--2- Rigas a eats Ba eee “Of, 000 | *s 

.. . Additional cost :due to. ees soni 163,000, 
a ae: 18% 0 overhead and id preltte. inane perme ney: te ae 24, 450 a 
ae Total stable adjustment. cee amare es ee $181, 450 


233-716—66—_2_. 
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OE arth im Dam EB mbankment—Bid Item. Ne 0. ‘13 —$239, 330. 78. 


This ame is related to ‘is backfilling of the arent uted cutott new 


oe ih compacted Zone 1 and ‘Zone 2 material from borrow areas, in 


order to form the inner core of the dam. The claim covers only the | 
work that was required to refill the tr ench up to original ground level, 
| and 3 is summar ized. below: ! 


: Reaseuauis actual cost of zone aoa March 25, - | 
1963 and December 4, 1963 (Exhibit BBY _w0s-2 $231, 217. 49 


| Less: Estimated fessounble, cost ‘of work as origi-: 
—, : oy ee geet pene ree ree Bare e 23, , 108. 82 
aa Net amount. for Per en: (Exhibit GG). oe ue: 908, 133. 67 | 
“an -Plus 15% overhead and rote 31, aut. 05 | 
- . Equitable adjustment aimed eae ghee = $08, 330. 12 


ee ice Government. proposed an. equitable adj ustment: tof: $44, 144, 1 9, 
| ‘Tt is the Government’s position that just as in:the case of Claim No. | 
AI, the contractor should be allowed only the contract unit price with 
respect to the volume or yardage necessary to refill the originally 
designed prism. . For, the reasons stated herein concerning the similar - 

issues-in Claim No. II, we find that the changed condition impinged © 


| ‘upon the work performed 3 in the original prism as wellasinthe areas — 
outside of the original design. We find that the contractor is entitled: 


to an equitable adjustment. upon the same basis, with reduction of the 

actual costs claimed as described, infra, and excluding the quantities 
involved in the areas between. Station 2075 ne ‘Station 21, and be- | 
tween Station 39 and Station 45. - 

- The total costs claimed for this item itave er Sona ees mn 
the same manner.as for Claim No. II, and our comments in that regard 
_ are applicable here. Similarly, we eoneliide that $he-ectimated costs" 

of performing the work as originally. designed have been’ somewhat 
‘understated (the ratio being about:10: to 1 with respect’ to claimed 
‘actual costs compared with. the. original bid estimate). ‘Accordingly, 
the..claimed actual costs should be reduced from $231,217.49 to 
$140,000 and the estimated cost of performing the original design 
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| ‘ehoald: — renee from $03, 103. 82 to $60, 000 § So that the: ental | 
adjustment is r ecomputed asfollows: 


| Reasonable actual cost. of: performing changed ae | 
~ ynder Item 13° between Station 21 and Station 36. 
excluding quantities ‘between Station 9+75 and Sta- 


~ tion 21 and between Station 39 and Station 45 $140, 000 
Less: Reasonable estimated cost of performing work 
as originally” hee poe eee, “700, 000 
Additional cost due to changed condition_—. 80, 000 - 
~Plus15 7 overhead and Profit ————-—— n-nonane - 12,000 | 
- : “Total equitable jajistmiont nn $92, 000 
Claim No. TV | | 


| ; Hzxcavation m Boo Area “A” and Transportation to Limbank- 
. ment—L tems 8 and I—$ 177,639. 4 


| “Tseng 8 and 9 of the See are ‘similar to Items 3 ot 4, ‘that | : 
they provide for separate quantities of similar material at different 


unit prices. However, the effect of the changed condition was not 
similar. We consider that the enlargement of “Bor row area “A” and 


the increased distance. of transportation to embankment had little or 
no effect upon the cost of Items 8 and 9 as originally planned. Also, © 


we find that the causal relation between the changed condition andthe 
cost of the work as applied to Items 8 and 9 with respect to the or iginal - 


prism is too remote for inclusion in the adjustment. | 
- ae contractor has used. the following amounts: in setting up the 


Actual costs of Sait fron: 3/25/ 63 to 19/4/68. $230, 884. 20 | 
Less: Reasonable estimated cost as originally 7 , 
a 6, 415.10 o 
—— “154, 469.10 
_ Plus Wont pra areas _ 23, 170. Bf 
Equitable adjustment dated te “giTr, 639. aT 


— » The Government. proposed . an. equitable, cera of . $85, 020, ts 
| In addition to exclusion of the ‘quantities and costs that have been 


QAR | DECISIONS OF THE DEPARTMENT OF THE INTERIOR» (78 LD. 


, asserted concerning the original prism, we find that the actual costs . 
claimed have been over stated as to the work outside the original pay- 


- lines. We find that the claimed actual costs should be $93,000 for 


work applicable to the area outside of the original paylines, exclud- 
ing work. (if-any) per formed under Items 8 and 9 in those. portions 
of the cutoff trench between Stations 2+75 and 21 as well as between 
| Stations 39 and 45.. We find the equitable adj ustment.to be as follows: 


Reasonable actual cost of work under Items 8 and 9 _ 
between Station 21 and Station 36 outside of the origi- 
nal paylines excluding work in accordance with the 
original design and excluding work between Station 
2+75 and Station 21. and between ‘Station 89 and 


foie Los sik: |: ee ee eee ne a ena ecieeeuuetes SOS000! 
Plus are: overhead and pr Ce a 13, 950° 
| - Total equitable sdjustnent nee aeeeeennnn 3106, 9 950 
- | 7 Claim No. v a8 | - 


Items 10 and. ee eee Mm: re a CUS «Be “on a ee 
| and BEMROEELRN to Dam—¥15, 091. 85 — 


These i items ence of diforsit gaan des of Tie y) material at dit. 
fer ent unit: prices. The contractor’s claim is summarized below: 


Actual cost as changed tocol $68, 302, 89 | 
Less: Estimated cost of original design..._--.-+.--=- ~ $55, 179.54 
Ballantine APE rae ae 12s. 85 _ 
‘Plus 15% overhead and profit. eee Ne 1, 968. 50 
tt Adjustment eee ae) $15, 091. 85 : 


The entire amount was disallowed by the contéacting os The 7 
work involved under Items 10 and:11 was not closely associated with 
or directly affected. by the changed condition, and none of it was 
carried on within the cutoff trench. “Accordingly, any additional ex- 
pense involved was due to intermediate causes rather than the direct 
causal relationship that j 1s necessary | in our opimion to merit ¢ an eamt: 
able adjustment. 

‘mes roca hs ae lg (aa 1s denied i m 1 its ontivety as 0 ) Claim No. Ne 
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| Claim No. 0. vi | 
me 4 tem 5—Eneavation for 8 tructures—871, 616. 16 


“This cladin - was, denied i in its entirety by the contr acting ofieer:. Al- 

though the claim represents work that, was carried on at the same time. 

as the excavation of the cutoff trench, it was performed 1 in a separate. 

area, hence, there was no direct eal relationship with the changed 

es The nee 1s denied ii in its entir ety with Pepe: to ees 

No. YA | ba hy 
@ lain. No, VIE 


vy] dle E Equipment 18 5 8 18. 32. 


‘The sonannctor fas eons Barieraph PAK of the Genel Co: - 
ditions of the contract for idled equipment, which reads | In pertinent | 


es part as follows: 


_@. Idle time Ownership expense” allowance for idle. equipment actually. em- 7 
Pe ployed. on the extra work. will be made-on. the’ basis of 50-percent of the first shift 
rate. for each regular working day, af the contracting officer. determines that the : 


equipment could be used advantageously on other work under the contract and no 


| that such use is precluded by impracticability of moving. (Italics added. ) 
It does not appear that. there was other work under this contract ~ 
where the idled equipment could have been used. The Board finds — 


_ that the equipment was idled. because of general congestion of traffic on _ : 
- the dam site, and not because it would have been impracticable to move _ 
it toa different location on the site if there had been a need’ for the - 


equipment. Moreover, the contracting officer. made no determination. 
in this regard, as required by the clause. | 7 
We have held on many other occasions that the Board ie ee i. 


ke me to pay for the cost. of standby or idled equipment. in the absence of . 


“pay- -for- delay” or suspension’ of work type of contr act. clause. 14. ae : 
" Accordingly, the appeal } is dismissed as to Claim No. Vil. 


Claim No. VUE 
 Rehandling of M aterial—$10, 000 


This claim has been stipulated as being proper - for sana and: no 
issue is involved. Hence, it is considered. to have been withdrawn, and 
the appeal i is dismissed without preji judice as to Claim No. VIII. | 


4 Peter Kiewit Sons’ Company, IBCA—405 (October ‘21, 1905), 72 LD. “415, ‘65-2 BOA 
. par. 5157, and authorities cited therein. ae 
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| Removing Slide M aerial $21, 112.90 


of the stipulation dated April 21, 1965, the Government crepes an 
adjustment in the amount of $14, 961. 64, less a deduction of $725 for | 


part rental of amud pump if the-entire al of $2,083.24 is allowed - 


by the Board under Claim No. I for de-watering. The major differ- 
ence is due to a surcharge by the contractor ot Cpe ualEd in the amount 
of the rates charged for the work.’ - 

The Board concludes that the amount of $149 261.64 copuie i the 
Government is fair and reasonable and that the appellant has not 


sustained its burden of proof as to the propriety of the added charges.*5 


The Board did not disallow the rental for the mud pump under Claim 
No. I, hence It. 1S: ‘considered. that: a deduction 4 is-In order. - 


20. ee 


The appeal 1s sustained in: part: in: accordance. with the. foregoing 
opinion. “It is ‘deniéd’ or dismissed with’ respect: to’ certain: 1: clams: or 
portions thereof as stated 3 in the | opinion. a 


- Tomas M. Dorsron, Deputy Chair: man. 
TLooncon: 5 tne tee 
_ Wiriat F. MoGnaw, J M ember. 
I CONCUR: 


Dean F. Rapincan, Chairman. 


WATER QUALITY STANDARDS—INTERSTATE ‘WATERS: WITHIN | 
THE MEANING OF SECTION. 10(c). FEDERAL WATER POLLUTION 
CONTROL ACT, AS AMENDED—INTERMITTENT AND SMALL IN- 
TERSTATE STREAMS 


Act of June 30, 1948—Act of July 9, 1956—Act or a 20, 1961—Act of : 
October 2,1965° 


Federal Water Pollution Control Act, as amended, 33 U.S. C, sec, 486. ct Seq. 
authorizes the establishing of water quality standards. for interstate waters. 
by state authorities, or, in the event. of state default, by. the Federal Govern- 
ment. ‘However, the act does not require establishment of such standards by: 
either state or Federal authorities. 7 


_ BAmerican Ligurian Company, Inc. IBCA—492-4-65 © ‘(danuary 21, 1966), 6 66-1 Ben 
par, 5226. , | ts 
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‘THE MEANING OF SEC. 10(¢) FED. WATER POLL. CONTROL ACT, AS 


“AMEN DED—INTERMITTENT AND SMALL INTERSTATE STREAMS 
| August 3b, 1966 | 


“be of Tine 30, 1948—Act of July 9, 1956—Act of. ily 20, 1961—Act of | 

October 2, 1965 - | 

States are free’ to select all, ee of Scetiats water cethin tts 
jurisdiction for which water quality standards will be established. States 
‘may in the exercise of administrative: judgment choose not to establish such 

_ Standards for very. small insignificant streams. : 

het of. June 30, ofan of ges 9, 1956—Act. of J duly 2 20, 1961—Act of 

~ October 2.1965... 


a a’ -streata is’ “interstate: water” within’ the meaning of the act it is one’ ‘for 
which; water - quality standards’ may. ‘be: established: under . the: act, ‘evel: 
ous such streams may: have intermittent. flow. : oe ea 


| To: Mr. J OHN oT Bawa, Acting Contisstons, Fapprat Ware " 
~Ponturion Cowrrot ADMINISTRATION," Z hg Cee 


“Supssor: Wiis Porro view CansdiecW eee Quaurry Sranparps— 
-STERMITTENT AND SMALL INTERSTATE cana : 


“this is in. response to your memorandum of Ju une 18, 1966, in which _ 


| you inquire: 


od... Will water quality standards eyelet to: all svenscate: streams. regardless of: . Pits 
_ size—ineluding, | ‘those . ‘which. are . aoy small and have. meeteible uses or use | aa? 
potential, "and . | Ae oe | i. 


a Will these’ standards apply” to, interstate. streams that have ¢tntermitent 
; flow, that is, no flow during dry seasons of the year?) © 2 = 
_ The Federal. Water Pollution Control Act (33 U. S, C. sec. 466 o seg.), 
as amended most recently by the Water Quality Act of 1965 (Pde. 

89-234) to provide: for the establishment of water quality standards, 

does not require the establishment of standards. Section 10(c) of the 
Act. provides: that’if. a state establishes standards which meet thé re- 
quirements of the Act, those shall be the'standards “applicable to such 
interstate waters or portions thereof.” \ That'section: further provides 
that if the state fails to establish standards which. meet. the require-. 
ments of the Act, “the Secretary may” pursuant: to the Act, establish 
such standards which shall be applicable to interstate waters. ; 
The establishment. of water. quality. standards under the ‘Act pro- 

7 vides the legal basis for enforcement, actions directed to abate. pollu- | 
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tion cae ee water ae below such standards, and also pro- 
vides the basic criteria for comprehensive water planning.* 


The state has the authority under the Act to establish standards for 7 oe 


all its. interstate waters.. However, it need not do so.. If: the state 
fails to establish standar ds for its interstate waters or portions thereof, _ 
it has opened the way. for the ncerriatys who nen may, but need not, ee 
~ establish such standards. asthe. ee | 

. The states are free. ie the Act io eas aa hich portiones if any, 


; of its interstate waters, for which it will establish standards, with the 


| knowledge, however, that: insofar as states fail to exercise: te stand-. | 
ard setting authority under the Act, the Federal Government is free to 
do so. Tt 3 is a matter of judgment for each state.to select.the interstate 
waters for which it will. establish. standards. It. may well..be: that _ 
where interstate waters are so small and insignificant; the relationship 
between water quality standards for such streams and the purposes for 
which standards are to be established under the Act becomes extremely 
remote and obscure... In the exercise of its.administrative judgment, 
a state might determine not. to. include such. insignificant. interstate 
waters among those for which it will establish standards. 
Turning to your question. concerning interstate streams with inter- 
-mnittent flow: If a stream ‘is “interstate water” within the meaning of 
the Act, it is one for which water quality standards may be established. 
This is not altered by the. fact'that such stream may have intermittent 
flow. It seems to us that water quality standards can have a ‘signifi- 
~ cant beneficial affect on a stream with intermittent-flow, just as'they 
can on a stream with constant flow. . But, as discussed above, whether . 
standards should be established for any interstate water, ds initially 
a a question for a state’ S administrative determination. 


- Frang J. Bam, 
pee R “Solivitor. 


LOWER COLORADO RIVER » BASIN PROJ ECT — _ EFFECT OF PROPOSED 


AMENDMENTS: TO: ‘H.R... 4671: REQUIRING EXCHANGE OF: GIA. a : 


| | : RIVER WATER FOR ‘MAINSTREAM au peeks RIVER eas 
. Water and Water Rights: Generally aero | os 


A provision. in an act of Congress | giving the Secretary. power io direct 
an exchange of mainstream. Colorado: River water for Gila River water 
e with Arizona users and to offer the Gila River water, So obtained ¢ to NEW | 


18, Rep. No. ‘10, ‘goth Cone. ist Sass. 9 (1960) ———— 
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August 19, 1 966 


Mexico 1 users : would not be in “conflict with ee of "Arizona and New Mex- 7 
rea ico as fixed. in. Ar igona Vv. California... Set J : 


Water and. Water Rights: Generally. 


- While New: Mexico may. “not divert. water from the Gila Rive er in eucee” 
_ of the quantities decreed thereby without violating the Arizona v. California 
" Decree, the United States is not restrained by that decree from, acquiring | 
| “a and disposing of such water. ' 


7 i and. Water Rights: Generally 


The Congress, possesses. constitutional. ‘power. ‘to authorize. a reclamation prok a 
~ ect: involving the allocation. and apportionment. of tributary. water of the 
Colorado. River as well as of the mainstream of that river. | 


Constitutional Law. 


4. While water rights : of users, of water front the Gila River. ‘System. constitute 
“property”? of ‘Arizona users protected. by: the just compensation. clause of 
. “the Fifth ‘Ameridment, this right ‘would ‘be fulfilled by legislative pr ovisions 
for’ exchange of Colorade River water’ ‘for Gila River water as a condition 
to’ participation. in 2 federal reclamation: ep aIecl which: makes Colorado 

| River: water’ available. 3 : | : 


Water and Water Rights: “fénierally 


Having lawfully acquired Gila River wiiter: the United, States can, at the 


direction’ of: Congress, ‘dispose. of: the ‘water, ‘through, exchange, as oo of 


4 federal reclamation ke bi hg 

Constitutional Law | rn a ee ee ae re ee | ja. 
The. Constitution does not prohibit See front imposing “conditions as. a 
| "prerequisite to par ticipation in a federal Fecemeucn: Broject i, 
‘M-36604 pe a ian | August 1 18, 1966 


To: Swourrany OF THE yrenion. 


Sueszcr: Tiewae Cue Rive, ‘Basux Paper Meeen OF. Pro- 
POSED AMENDMENTS ro. H.R. 467 1. Requiring EXCHANGE OF GILA 
River Water FOR Marnerrnam, Conorapo River. Water. | 


“ie letter to you dated’ Je une 13, 1966 (copy attached), Be pesentas # 
tive Morris Ky Udall advised that H.R. 4671, which would authorize — 


~ construction of the Lower Colorado River Basin Project, including 


- the Central Arizona Unit, would also, under a then proposed: amend- 
ment, direct the Secretary: of the Interior to offer to contract‘ with . 
users s of Gila River: water - in New México for water im excess of the. 
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"water: allocated. to se ‘users . under Article Iv. of the Dees of the 7 
Supreme Court. of the United. States in Arizona v. California, § 316 
— US. 340 (1964). - ta | 
In that letter” Cae Udall requested. our: opinion as to 
whether, under that provision, water-users in New Mexico might 3 
~ legally contract with the Secretary’ for. use of water from the Gila — 

River System in quantities in excess of those specified in the Decree 

in Arizona v. California, supra, without first obtaming an amendment 
to that Decree permitting such adjustments to be made. The pro- - 
posed. amendment referred to by Representative Udall - has been» 


: | incorporated. into H.R. 4671 as reported by’ the House Interior Sub- 
_ committee on Irrigation and Reclamation to ‘the full. Committee ‘on 
Interior and Insular’ Affairs and as. ordered. mporet favorably. Dy » 2: 


the full committee. | 
I have concluded that the Congress has power to direct the Sen : 
tary, as provided 1 in the proposed amendment to H.R. 4671, arid that 
the provision is not in conflict with or in violation of the rights adj udi- 
cated and fixed by. the: Supreme Court. in Arizona v. California, 376 
U.S. 3840, as between the States of New Mexico and Arizona. .There- 
fore, no Gmenduiert to the Decree in Arizona v. eae need be 
nade to implement the proposed: amendment: 3 aa 


Analysis 0 of the Pipposed Amendment to H. i ‘4671 7 


‘In effect, the amendment to relevant provisions of ELR. 4671 would 
direct an exchange of mainstream Colorado River water by the Secre- 
tary of the Interior for certain Gila River water. In turn, the Sec- 


. retary would be directed to- offer to enter into contracts making 


available to users in New Mexico the Gila River System water he had 
so acquired by means of the exchange with Arizona users. , 

Specifically, the Secretary would be. first. directed, in contracting _ 
for the delivery of water to Arizona contract users who presently use 

water from the Gila River System, to require these users to accept 
mainstream Colorado River water in exchange for water from the 
Gila River System in the amount of 18,000 acre-feet per year. The 
amendment further provides that such exchanges. shall be accom- — 


plished without economic, injury or cost to the affected, Arizona con- 


tractors and to pre esent users of Gila. ‘River y water in New Mexico and 


Arizona. a | 
The. 18,000 acre- fodk oF water ae aelbles In ie manner : eon : 


| | the Gila, River System - would: be: required by. the amendment to. be Of- 
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fered. = the Secretary of tie iterior; to os users in fea Mezics | 


_. to permit an additional consumptive use of-water in New Mexico not _ 
-. -to-exceed: an annual average of 18,000. acre-feet-in any period. of. ten | 


consecutive years. The net:effect. would be that New Mexico users 
would receive fromthe United States, by contract with the Secretary 
of the Interior 18,000 acre- -feet of Gila River System water annually. 
over and above the quantities of Gila: River System water apportioned 
directly to the State of New Mexico by Article LV. of the Syren 
-. Court: Decree in Arizona v. California. : : 

The: amendment further: ‘provides that-an pene average or an. <q: 
diionhl 30,000-acre-feet of water in any period of ten consecutive years | 


would be made avaiable: on the same basis to New Mexico users when. — 


and so long as works. capable of importing water. into the Colorado. 

River System have been completed;and there is, as a result, water suffi-_ 
- elently in excess of 2,800,000 acre-feet per annum: available: from. the ~ 
- mainstream of the Golonade River for. consumptive use in Arizona: to. 
2 provide water for such additiorial exchanges... : : 

» Existing - ee are ina a adequately i In. the anguage of. the bas 
| amendment. : | 


Apportionment a Gila ae System Water’ 


Bost With respect. to. the waters of the Cin River System, ihe Supreme | 
| Court, in Arizona v. California, 373 US. 546 (1963), stated > | 


ga ee the tributaries. [including the Gila River: in Arizona and. New Mexico] are 
Hoe included in. the waters to be divided [in accordance with the. Boulder. Canyon . 
Project Act | but remain for the exclusive use of each State. 373 U. S. at 567. 


The Court, in ‘reaching this conclusion, pointed out that: 


#.% * only * * # [Arizona ] and New Mexico could effectively. use ‘hie: + Gila 
waters, which not. only entered the Colorado. River too close to Mexico to ‘be of. 
much use to any: other State but also was: reduced virtually. to a- trickle in. the 
hot Arizona summers before it could reach the Colorado. _ 878 U.S. at 573-574. 


And finally: ee ee ee eee ee Bees, 
* + % Having determined that: ibaees are. nok evithin’ Hees ieulatory: provi- 
sions of the Project Act the Master held that. ‘this. interstate | dispute [between 


Arizona and New Mexico | should Pe decided under. the ‘principles: es PAA. 
por OnTen ty ease at 595. ee ge aa eM ee < 
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The. Court went on to ee the t ternis of a , compromise ilasens, | 


- agreed wpon by the two States. . The terms of this compromise were 


included in the final Decree issued by the Court. (See Article IV of ; 
the Decree, 376 U.S. 340 (1964)). In view of the fact that no excep- 


tions were filed to these recommendations, the Court found it unneces- ne 
sary to make a judicial determination as tothe rights of the two States... - 


under the ‘principles of equitable apportionment. The relevant por- _ 
tions of Article oe of we noc are ACIS Peheee as Exhibit B, 
pp. 263. F | 
The Decree. enjoins seater users rece offieialas in elie: State re Naw 
_ Mexico from diverting and using more water from the Gila. River 


_ System than provided for in the compromise agreement between: the 


States of New Mexico and Arizona." ‘It is clear-that, without more, an _ 
unauthorized diversion and use of 18 000 additional acre-feet of water 
from the Gila River System by New Mexico’and water users therein 7 
would violate the terms-and conditions of the Decree: eae 
~ But here we have under consideration a proposed Gonsresional di- 
rection providing :for the acquisition: by: the United States of Gila 
River System water now held under the Decree by Arizona users and — 
the disposition of that water by the United States to ‘users in* New 
Mexico. The supplemental water thus provided for would become ~ 
available to New Mexico users, not under the principles of equitable 
apportionment referred to by the Supreme Court in Arizona v. Cali- 
fornia, supra, but by a specific Congressional direction and allocation. 
Under such legislation, the allocation, of tributary waters in the Gila 
River System would become part of the Congressionally authorized 
comprehensive plan of development of thé entire basin. The proposed | 
amendment would provide for the apportionment and allocation, as to’ 
the waters in this tributary, i in much the same manner as Congress pro- 
vided for the apportionment and allocation. by the Secretary of the 
Interior of mainstream water of the Colorado River - in the Boulder 
Canyon Project Act. : 3 

The ‘alloéation and: spporteuihent’ of tributary ° water of the 
Colorado River System and the direction tothe Secretary to distribute 
such water to users in New Mexico and Arizona i in accordance with a — 
Congressionally authorized plan i is clearly within the broad powers of 
Congress over the Colorado River: ‘Bee: Arizona v. California, supra. 
In that ease, the Court: stated that: a _ 

oR * Congress still has broad powers over = Uhis cee inter national strenni: . 


| Congress can undoubtedly reduce or enlarge the Secretary’s power if it wishes. 
- Unless .and until it does, we leave in the hands of the Secretary, where Congress 


252]. LOWER COLORADO. RIVER. ‘BASIN ‘PROJECT—EFFECT OF 257 7 


PROPOSED AMENDMENTS TO ELR. 4671. REQUIRING EXCHANGE “OF aE 


—GILA RIVER WATER" ‘FOR MAINSTREAM COLORADO RIVER WATER 
August 19, 1966 ; 


placed it, full ‘power to contr ol, manage, ane oper ate the Gévernment’ Ss. Goloraas 
River works and to make contracts for.the sale and delivery of water on such 
terms as are not prohibited uc the Pr oject Act. . (Italics supplied. ): 373 U. S. at 
: O94. 


The’ power of Congress to aceon: this warticuiae reclamation | 
project.is not limited to the mainstream or navigable portions of the 
_ Colorado River. See United States v. Gerlach. Live Stock Co. 339 | 

US. 725 (1950) wherein the Court held that: 


ee In: conferring: power upon. Congress 7. tax “to pay the Debts and: provide 
for the common Defence and general Welfare of the United States, ” the Constitu- 
tion delegates. a power separate. and distinct. from those later enumerated, and — 
one not restricted by them, and that, Congress has a substantive power to tax and : 
appropriate for the general welfare, limited’ only by the requirement that it. shall. 
be exercised for the common benefit” as distinguished from some mere local _ 


oe purpose. * * « Thus the power of. Congress. to promote the general welfare | 


ae through large-scale projects. for reclamation, irrigation; or other internal im- oo 


: provement, is now as. clear. and ample. as its power to. accomplish the. same 
results. indirectly through resort to. strained. a of the power. over a 
navigation. 339 U. S. at 738. . 


tn enacting the cee sonnei: Cones ou in effect, ex- 7 


tend the authority already vested in the Secretary ae the Boulder. _ 
Canyon Project Act: (respecting mainstream Colorado River water) 


_. by directing him to secure and dispose of tributary waters of the Gila 
River System—thus enabling the Secretary to carry out and effectuate 


~ the reclamation PREY: and Projecy authorized. under the proposed 7 
ss legislation. : 


“The soioeencat of the aa shaves of the Federal Ree on laws 


| oe by utilization of the principles of exchange i is no innovation with the — 
. _proposed admendment. The principles of exchange of both water and 


power for the purpose of constructing, operating and maintaining —— 


Federal reclamation projects are specifically recognized in section 14 c 


. of the Reclamation Project Act of 1939 (53 Stat. 1187, 1197). 1 The 


1 Section 14 of: the Reclamation Project Act (Aug. 4, 1939), supra, provides, in relevant 
part, as follows : 


* Om * % oe, Fee - oot 
“The: ‘Secretary is further authorized, for the purpose of orderly and. economical 
construction or operation and maintenance of any project, to enter into ‘such contracts 
for exchange or replacement of: water, water rights, or electric energy, or. for. the ad- . 


_justment of water rights, as in his judgment are. necessary and in the. interests of the 
os, United States and the Project. 
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: ptoposed easwamone would provide a specific. directive to the: ‘See- | : - 


retary to apply the principle of exchange with respect to water in the fe 
Gila River System to achieve the objectives: of the leg islation author- 
izing the lower Colorado River Basin Project..: : z 
, -Concededly, the Gila River System water which the. Sati oe ae 
would acquire’ under the proposed amendment ‘is “property” of | 
_ Arizona. water users apportioned to them under Article IV of the 
— Decree in Arizona v. California. As such, this “pr operty” i is protected. 


by the Constitutional guarantee of just compensation under the 5th 
Amendment of the Constitution? Section 8 of the Reclamation Act 


_ of 1902 (82 Stat. 890; 43 U.S.C.A., sec. 383) recognizes the inviolability 


of such rights by reqninne Federal officers to recognize State-created _ 


water: rights and pay just compensation. for them if taken under the 


| power of eminent domain. | However, neither section 8 of the Reclamia- a 


~ tion Act of 1902, supra, nor any ihe relevant ‘statute purports. to 
limit the authority of Federal officers to take such rights under: the 


power of eminent domain so long as the owners are justly compensated = 


therefor. See City of Fresno v. California; 872 U.S. 627, 629-30 
(1963); Zvanhoe Irrigation District v. McCracken, 357 US. O75 
(1958); Dugan v. Rank, 872 U.S. 609 (1963) ; United. States v. Gerlach 
.. Live Stock Co., 339 U. S. 725 (1950). See also Arizona vy. California, 
878 U.S. 546 (1968), and Turner v. pee River Conservation ere: - 
360 F, 2d 184 (9th Cir, 1966).° - a 
‘The right of just compensation would: - fulfilled in: ae pice, 


situation by the provisions of the amendment for the exchange of __ 


' mainstream Colorado River water for such Gila’ River System: water. ‘ 


That the affected Arizona users are required to accept 18,000 acre-feet 


_ of mainstream Colorado River water in exchange for that quantity‘of 


Gila River yan water aS a condition to their receiving additional _ 
Unit is in no sense a deprivation of their rights to Sib soimpenaation. = 

It is settled beyond. question that Congress can-condition the par- _ 
ticipation in the benefits of a Federal reclamation project. See _ 
Ivanhoe Irrigation District v. McCracken, supra; City of Fresno v.: 


California, 872 U.S. 627 (1963). The Supreme Court polled this issue’ | 


- in /vanhoe when it stated : 


. Also beyond challenge is the power of the. Federal Government to. impose rea- 
sonable. conditions on the use of federal funds, federal pr operty,. and. federal 
‘privileges. See Berman v. Parker, 348: U.S. 26, 99 L. Bd::27, 75:8. Ct, 98 (1954), : 
and Federal Power Comm’n v. Idaho Power Co. , 844 U.S. 17, 97 L. Ed. 15; %: S. Ct. 
85 (1952). The lesson of these cases is that fie Federal Government may estab- 


lish and impose reasonable conditions relevant to federal interest in the project ‘ 


and to the over-all aaa a thereof. 357 U. Ss. at 205. 
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The United ‘Sie having lawfully acquired. water from the. Gila 
River System, it follows that the United States can, under terms and 
conditions determined by Congress, dispose of that water as a part of | 
‘the operation of a Federal reclamation project. See Nebraska v. 
Wyoming, 825 U.S. 589 (1945); Arizona v. California, 283 U.S. 423 
(1931). And see also Dugan v. Rank, supra; Ivanhoe Irrigation Dis- 
trict Vv. McCracken, supra; City of Fresno v. California, supra; and 
— LPurner v. Kings River Conservation District, supra. Nothing inthe. 
Constitution would prohibit Congress from imposing such conditions 
as a prerequisite to participation in the project.. In McCulloch v. 


_ State of Maryland, 17 U.S. (4 Wheat): 316, 421, 4 L. Ed. 479, 605 


(1819), the Court laid down the basic guideline for determining the 
Scarampeet: of Congressional action: 


‘8 * Let the end be legitimate, ‘let it be within ‘the ‘scope of ‘the Constitution, _ 


and all means which: are appropriate, which are ‘plainly adapted to that end, 


which. are not prohibited, but: consist with: the letter. and: aplelt of the Constitu- a 


- tion, are constitutional. 


“Tt follows, iheretones that, ‘in so. acquiring: did: aieeiens it Gila | 


a2 River System water, the United States would not:be bound by or trans- — 


gress” upon the terms ‘of Ar ticle: TV ‘of: the: ‘Decree in Arizona v. : 


ria Californias’ SUpT A, which enjoins and proscribes the’ diversion or-use of 


_ Nee ae of Gila River System water in-excess of those specified there- _ 
~The injunction set forth: therein. applies, by its terms, only to the 
“State of New Mexico, its officers, attorneys, agents:and ‘employees. ee 
Water users in New Mexico who obtain additional quantities of water © 
under contracts with the United States would not receive such water by 
reason of the acts or permission of the State of New Mexico or its of- - 


| ficers, attorneys, agents or employees. ‘Rather, their rights would de- 


rive from the United States 7 in the exercise of its power to acquire and 
dispose of property in connection with the constr uction, oper ation: and 
- maintenance of.a Federal reclamation project—a power which is en- 
tirely. outside of and separate from: the State ‘action ween: is. ‘the | 
subj ect of Article IV of the Decree. | 
_ I conclude, therefore, as stated .at. the outset of this themordadum: 
that should the legislation, if. enacted, include.the. amendment-enclosed 
with Congressman Udall’s letter of June 13, 1966, users in. New Mexico. 
may, to the extent: therein provided; legally: contiact with the Secre- 
tary for the use of Gila’River Systern water in quantities in excess of 
the uses specified in the Decree in Arizona v. California, supra, with- 
out first obtaining an amendment to that Deer ee. 


aes J. Raney. | 
—— Solteator. 
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“CONGRESS OF THE UNITED ‘STATES 
HOUSE OF REPRESENTATIVES | 
_ Washington, D. C. 20515 one 
dune 13, 1966 - 


: Honore Stewart L. Udall 
‘Secretary of the. Interior ae! 


- Washington, D. C. 20240 


- Dear Mr. ‘Secretary: . - ete ak oe Bite an | 
The Committee on cae and Tnéular Affairs ae Gadok one eee 


tion: a bill entitled, A. R. 4671, which will authorize the construction — . 


and operation ofa dam on the upper reaches of the Gila River in New _ 
Mexico as a part of the central Arizona unit of the project. _ 

The bill will also authorize the Secretary to contract with users — 
of Gila River water in New Mexico for water in excess of that. permis- 
sible under Article IV of the decree of the Supreme Court of the 
United States in Arizona v. California, A copy of the bill and the 
proposed language is attached. | 

IT would like to have:an opinion foi your Solcioe as s t6 whether 
the users in New Mexico may legally contract with the Secretary for 
use and actually: use Gila System water in quantities in excess of the 
uses specified in the decree in Arizona v. California, without first 
obtaining an amendment to that decree by virtue of the epee of 
H.R. 467 las enclosed. 3 oS 


Sincerely, | rae | | 
7 Morrrs K. Upatt. 


Page 34 and 35: Strike entire Section 3804 ( Section 303 of Committee Print 
' No. 19) and insert new section .as follows: 

SEC. 304. (a) The central Arizona unit shall consist of ‘the: following prin- 
eipal works, A). a system of main conduits and canals, including a: main canal 
and pumping plants. (Granite Reef aqueduct and. pumping plants) for diverting 
_ and carrying water from Lake. Havasu to Orme Dam or suitable alternative, | 
which system shall have a capacity of 2,500: cubic feet’ per second (A). unless the | 


- Definite Plan Report of the Bureau of Reclamation shows: that additional capac- i Se, 


ity (i) will provide an improved benefit to cost.ratio, and: (ii) will enhance the 
_ ability. of the central Arizona unit. to. divert. water from.the mainstream to which | 
Arizona is : entitled and (B). unless. ‘the. Secretary. finds that additional, cost a 
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oe resulting from aa additional capacity. can pe fannced: by ‘fonds. Frou sources -_ eo. 
other than the funds. credited. to. the development fund pursuant. to. Sec. 403.(c)- ae 


of this. Act. and without. charge, directly.or. indirectly, to. water. users or power 


customers: in the States of California and Nevada; (2) Orme Dam and. Reser-, : eS 


Voir: and power pumping. -plant or. suitable. alternative; (3). -Buttes. Dam and 
. Reservoir, which shall be SO operated. as to. not prejudice. the. rights of any. user 


a in and..to. the waters of. the. Gila. River as those rights are.set forth ‘in the 
ao decree. entered. by the United: States. District: Court for: the District of. Arizona 


on June 29,. 1935, in United States wv: Gila. Valley Irrigation District et al.: (Globe | 


‘Hquity No. 59); : (4) Hooker Dam and. Reservoir;: which. shall be. constructed to a 
an. initial capacity .of, ninety-eight . thousand: acre-feet and in such,a mManner’as_ 


to. permit subsequent. enlargement of the :structure. .(to..give effect to. the. proyi- 
sions of Sec. 804 (c)-and (d)).; (5) Charleston Dam and. Reservoir;: (6) ‘Tucson: 


aqueduets and pumping plants ;. (7). Salt-Gila.., aqueduct ; (8) canals,. regulating eS 


facilities, “powerplants, and. electrical transmission. facilities ;. a related: meree 


ee “a distribution and. oralnese, works ; cand. (10). appurtenant, works. 


‘aya ainage. area. of the Goloraiio River. eyaien: diverted, Sori the x main perenee palow 


ae Lee. Ferry for: the central Arizona: unit. Shall. noe: be. made. available, directly. or 


z7 542 


‘determined. by the Socal. except. in the case: ‘of Indian: lode, national: wild. 

_ 2, life refuges, and.,. with the, approval of: the. Secretary, State-administered wildlife 
"es management areas: . It shall be .a condition ,of..each. contract under. which such. | 
water is. provided. under. the central Arizona. unit. .that,, (1)... .there. pe in effect. _ 
_, measures, adequate in. the judgment of .the Secretary, to’ control expansion . Of: 

oo irrigation from : aquifers affected by, irrigation .in,the contract Service area ; (2). 


the. canals and. distribution. systems. through which. water. is conveyed. after its | 


delivery by. the. United. States to the contractors. shall -be. provided and. main-. 


| tained with linings,. adequate. in his judgment tO. prevent. excessive conveyance. | 
. losses ; (3) neither the-contractor. nor; the Secretary shall pump. or permit others 


: . ~ to pump groundwater from lands located. within the exterior boundaries ofany = |. 
_ federal. reclamation. project or irrigation, ‘district receiving. water. from-the «= | 


. central Arizona unit for any use outside such federal. reclamation project or © 


} irrigation. district, unless the Secretary and the.agency.or organization operating . 

— and maintaining such federal reclamation project or irrigation district shallagree 

or shall have previously agreed that. a surplus of sroundwater exists and that ada 
drainage is or was required ; and (4). all agricultural, municipal and industrial ie 

' waste water, return flow, seepage, sewage effluent and groundwater located in or “ 
flowing from. eontractor’s service area. originating: or resulting from (i) waters. ae 
. gontracted: for: from the central Arizona unit. or, (it) waters stored or developed . 


2 _ by any. federal. reclamation project are. reserved for the use and benefit of the — Sea. 


United ‘States as a source of supply for the service area of the central Arizona : : ae 
_ unit or for the service area of the federal reclamation project, as the case may. 
be: Provided, that notwithstanding the provisions of item. (3) above, the agri- Ses 


cultural, municipal and industrial waste welt return Ne seepage, sewage 
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effluent and eroundwetee in or from any: such: federal reclamation project, may 
also be pumped or diverted for use-and delivery by the United States elsewhere _ 
_ in the service area of the central. Arizona unit, if not needed for use or re-use 
in such federal reclamation project. . 
(ey. ‘The Secretary may require’ as" a condition in any contract under which 
water is provided from the ‘central: ‘Arizona. unit that the contractor agree’ to 
- accépt mainstream water in exchange for or ‘in replacement of existing ‘supplies : 
- from sources -other than the mainstream. The Secretary shall: so require in con~ 
tracts with such contractors: in Arizona who also use water from the Gila River 
system, ' to: ‘the: extent’ necessary to make: ‘available to users: of water from the 
Gila River system” in New: Mexico additional quantities of water as provided 
in ‘and ‘under the conditions specified: in subparagraph (d) of this section; Pro- 
vided. that such exchanges and replacements : ‘shall be accomplished: ¥ without eco- 
nomic injury or cost to such Arizona contractors: ? | 
‘In’ times ‘of. shortage or reduction® of mainstream ‘water. -for the eenirel- 
Arizona: unit (if: such” shortages or ‘reductions should occur), contractors: which. 
have: yielded water. from: other sources ‘in: exchange for mainstream water sup- 
plied ‘by ‘that: unit shall have’ Q ‘first: priority to receive: mainstream water, as 
against: other contractors supplied by that unit which have not so yielded water — 
from other sources, but. only in quantities adequate to replace the water so yielded.’ 
 ¢d) In ‘the operation of ‘the central. Arizona unit, the ‘Secretary shall offer. to 

_ contract with water ‘users’ in' New: Mexico for water from: the Gila River, its 
tributaries and underground ° ‘water ' ‘sources; in amounts that will permit con- - 
sumptive use of water in New Mexico not to exceed an annual : ‘average in any 
period of ten’ consecutive’ years of. eighteen thousand acre-feet; including reservoir 
evaporation;: over: ‘and ‘above’ the - ‘consumptive uses” provided for by Article’ Iv 
of the decree of the Supreme. Court of ‘the United’ States in Arizona v. California 
(376 U.S. 340). Such increased consumptive uses shall not begin. until and shall’ 
continue only so long as. delivery of Colorado’ River: water to downstream Gila 
River users in’ Arizona ‘is’ being accomplished in accordance with this Act in: 
quantities sufficient | to’ replace’ any diminution of: their supply: resulting from 
such diversions: from’ the’ Gila ° ‘River, its tributaries: ‘and’ ‘under ground ‘water 
Sources. In détermining' the amount required for: this. purpose’ ‘full’ consider ation: 
shall be given to any differences’ in’ ‘the quality of ‘the waters involved. ee 
"Phe Secretary shall further ‘offer to ‘contract with water users in New Mexico . 

: for water from the-Gila River, its tributaries and under ground water sources in _ 
- a@mounts that will‘ ‘permit cofisumptive uses of: water in New Mexico: not ‘to 
exceed an annual average ‘in aiy period of ten’ consecutive years of ‘an additional | 
thirty thousand acre-feet, “including” ‘Teservoir: evaporation: * Such: ‘further in- — 
cr eases in ‘consumptive use shall not: -begin: until and shall continue only so long * 
as works capable of: importing water into’ the Colorado. River system have been 
completed and water ‘sufficiently in’ éxcess of two million eight hundred thousand 
acre-feet per annum is available from the mainstr eam of the. Colorado. River 
for consumptive use in ‘Arizona ‘to ‘provide water’ for: the exchanges herein, author- 


7 ized and provided. In determining the amount. required for this purpose full 4 


considera won. shall be’ oe to any. differences in the ae of: the waters 


_ involved. 


All additional: consumptive uses. pr ovided for in this Section 304(a) shall be - 
subject to all rights in New’ Mexico and Arizona as established by the decree : 
entered by ‘the United States District Court for the District of Arizona on 
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Tae: 29, 1935, in United States. v. Gila Valley Irrigation. District et ah. (Globe > 


Equity. No. 59) and to all other rights existing on the effective. date ‘of this Act: rk 


in New. Mexico ‘and Arizona to water from thie Gila River, ‘its: tributaries and 7 
underground water: sources, and shall be junior thereto and shall. be made only | 
“8 te the extent possible ‘without economic eangury or cost to the. holders ‘of. ues 


ee ee _ EXHIBIT Bo | oe 
ARTICLE v OF THE ‘DECREE IN ARIZONA v CALIFORNIA 


The. State of New. Mexico, its. officers, attorneys, agents’ ‘and ¢ em- | 
ployees, be and they are after four: “years. from the date of this deer ee | 
hereby severally enjoined: ee | aren 
ae ee ne ee ee eee 

: (C) From diverting or periuitting the diversion of water from the 
Gila River, its tributaries (exclusive of the. San Francisco River ‘and. 
_San-Simon Creek:-and- their: tributaries) and ‘underground : water 
sources for- the irrigation. within each of the following:aréas of: more: 2 
than:.the following: number of acres during anyone year? jes: 


~ Upper Gila Ages! biog e  Bendda a 987 


-Cliff-Gila and Buckhorn-Duck Creek Area__-/-_2/-.=.__ 5, 314 
* Red Rock’ Aa 1, 456: 


and from exceeding a total consumptive, use of such water (exclusive: - | 
of uses in Virden Valley, New Mexico) , for. whatever. purpose, of’ 


186,620 acre-feet during any period of ten consecutive years; and. 2 


from exceeding a total consumptive use of water (exclusive of uses: 
in Virden Valley, New Mexico), for whatever purrore, © of 15 895 acre- -_ 
peek ‘during any one year; ; , 
~ (D) From. diverting or permitting the diversion of water Eroti the 
Gila River and its underground water sources in:the.Virden: Malley,,. | 
New: Mexico, except for use on lands determined to have the right to. 
the use of such water by the decree entered. by the United States Dis— 
trict. Court for the District of. Arizona on June 29,1935, in United. 
States v. Gila Valley. I rrigation District e¢ al. “(Globe Equity. No. 59). 


| herein referred to as. the Gila Decree) 5 and except pursuant to. and i in. - 2" | 
accordance :with the. terms and: provsionsie of the Gila Decree pro- re 


| vided, ‘however, that: Pa ; eae... 
(1) This decree shall not. enjoin the use , of underground » water ¢ on, \ 7 
any, of the following lands: oe, 4 te Mote, a a. 
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(Specific (decor puicnc of excepted. lands). « or. on. Arerre or oa other 


le - : a uses in the Virden Valley to which such use may be transferred or - 
_. -gubstituted on. retirement. from irrigation of any of said specifically | | 


described lands, up to a maximum total consumptive use of such water 


of 838.2 acre-feet per annum, unless and until such uses are. adjudged a Se 
—— by. a court. of competent jurisdiction to be an infringement. or: ampaur: : 


; ment. of rights confirmed. by the Gila Decree; and 


. .(2). This decree shall not. prohibit domestic use of water fon hie be. 
a Gila River. and its underground water sources on lands with rights 
_ ‘confirmed. by the Gila Decree, or on farmsteads located adjacent to - 
~~ said lands; or in:the ‘Virden: Fownsite, up to'a-total consumptive use - 


of 265 acre-feet per annum in addition to the uses confirmed by the - _ 


a Gila Decree, winless: and until such use is adjudged by a court of:com-- 


ee -petent. jurisdiction to be - an astangeneee or r impairment: of Mighty’ ce 


beak Ae nfirmed by the Gila Decree; 


(E) Pr ovided, however, that. nothing i In nis AS IV shall be m3 


-_ construed-t to affect rights as ‘between individual water uses in’ the State 
_ of New. Mexico; nor: ‘shall. anything ‘in this: Article be construed’ to ~~ 


affect possible superior rights of the United States asserted on: ‘behalf 


co of National Forests,: Parks, Memorials, Monuments and: lands admin- 


“ istered. by the: Bureau: of. Daud: Management sand: provided: further 


- - ; : that'i in. addition. to the diversions authorized herein. the United. States 
ete has the right to divert water from the mainstream. of the. Gila. and 
es San Francisco Rivers in —_— —— necessary, to. fulfill the 


: an oe which the ‘water is used. ‘eo 


wala dagé 


fee _ ‘A | ee ion | 
~ Frank J. aes Bsquire TOSS he Bee 


— Solicitor ean 


= Department of Tio 


oe ae Washington, D. C. 20240 | ~~ —: 


a ad Mr. Barry: 


This j 1s in response is your * lather of cawee 11, 1966,  tranmiting - 


| : = a ate Solicitor’s Opinion dated August 9, 1966 and requesting’ my 
ote ee review of the conclusion reached therein that the Decree in Arizona. 
_ v. California, 876 U.S. 340, need not be amended to permit contracts — 


ea _ between’ ‘users in New Mexico and the Secretary of the Interior for - 


2 use of Gila River System water made: pursuant to Congressman - 
| - = Udall’s amendment, to A. R. 467 1, also transmitted. a. 
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August 19, 1966 


| Baek upon. your cia in the Opinion of the opération’ ‘of the” - : 
caiendient: and the manner in which. the. contract. authority: would 


~ be: exercised, including: the’statement that no- permission: from the 


a State of New Mexico, its officers, pitomncys; agents or employees would, | 


does not. yequire the; amendment of Article Iv. of the Decree i in, Ari. 5 
Zone v. California. Cae ee oe we ge 
| “Sincerely, vi a ee a a = ee aie erg ce 


- Tuxcoo Marsan, 


= olivitor’ ‘General: 


Honembl. oe Mar shall 


: ae Se olicitor General 


| Department. of. oJ ice 


a. : Washington,’ DA. 


ez Dear Mr. ‘Marshall: 


| August ve 1966 o oe 


Representative. Morris KK. Udall of ve izona has eenauiadls to. ihe ans 


—. Seer etary the text. of: ‘an amendment to the pending Colorado River 


— : legislation, ELR. 467 1, which has been a ac by the House Committee - 
on Tnterior and ‘Tasulas Affairs. | - 
_Representative Udall requests our opinion on whether in the event he 


- the legislation: becomes law with the amendment, users in New Mexico 


may legally. contract-with the Secretary of the Interior for and actu- 
= ally. use Gila system water in quantities in excess of the uses. specified 


in the. Decree in Arizona v. California without first obtaining an | 
? amendment to that. Decree. 


‘Thave analyzed the question. raised by Repr esentative Udall, aid 3 am 
of the view expressed in the ‘enclosed proposed opinion that the con-- 
“tracts provided: for’ could be entered into and the water provided and | 
used thereunder without an. amendment of the Decree. However, by “ 


reason of the fact that the question involves an interpretation of ale ees 


Decree, I have thought ‘it desirable to Request. your ‘Teview. before 

coming to a final conclusion. | | 
; : “Members: of my. staff: and I are, of course, ., available for ehoubiation: os 
me and we shall be pleased to > render any assistance you may desire. - 


Sincerely y vous, | ae ae 
| “Frank J, ‘Bane; an 
| _ Solicitor. ; 
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- TBCA-578-7-66 . Decided iiisiaadinn 21, 1966 


- Contracts Construction and Operation: Estimated Quantities—Contracts:. 
_ Disputes and Remedies: Taxisdiction—Contracts Performance or ne 
fault: Breach. : Save) Sues 2 


“The Board has jurisdiction of a contractor’s latin for auntities of éement. 
> - delivered. in excess of the aggregate estimated requirements for cement for 
_.. the Glen. Canyon Dam and Power Plant; irrespective of whether the: contract 
is a requirements contract and without regard to whether the interpretation 
of the contract involves the determination of questions of fact, mixed. panee 
_. tions: of law and fact, or questions of law only. — | | 


Contracts: Disputes. and Remedies: J aiiedietiontontrante: Construction | 
- and - Operation: Changes and Extras—Contracts: Performance or De- - 
"fault: Acceleration : o: 


A contractor gs characterization ofa claim for unnecessary accelerated construc: 
tion costs of a cement producing plant as a claim for breach of contract will 
not preclude the Board from scheduling a hearing on the claim where’ ‘the 
contracting officer expr essly states that the contractor must be relying: upon 

_ some order from him to accelerate construction and more > facts are mequired ; 
. for Peep vaon of the jurisdictional question presented.’ 


- Contracts: ‘Disputes aud Remedies: Furisdiction——Contracts: Performance . as 


or Default: Breach—Rules of Practice: Appeals: ‘Dismissal — 


“Under a contract for the delivery of cement for the Gillen Canyon I Dent aiid 
Power Plant, a contractor’s claim for loss’ of commercial business or lost. 
profits, attributed to the Government’s failure to order cement’ in accordance. 
with the estimated requirements. set. forth in the contract, will be dismissed 
as without the jurisdiction of the Board where neither the extras clause nor 
any other contract clause provides a remedy for the alleged wrong. 


BOARD OF CONTRACT APPEALS 


_ The contr actor in an appeal from Findings of Fact of May 1 18, 1966, = 
has requested a preliminary determination of the jurisdiction of. the 
Board over two of its claims arising from a contract to supply cement 
- needed by the Government in construction of the Glen Canyon Dam. 
As to this the contractor states: “The purported findings and decision. 
of the Contracting Officer with respect to these claims should be 
| vacated and the Board of Contract Appeals should summarily deter- 
mine that the Board, as well as the Contracting Officer, has no juris- 
diction to consider them for the reason that neither claim could be — 
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- remedied under the contract.” Alternatively; an at ates has res 
quested the Board “summarily to vacate the findings and decision of 


the Contracting Officer for the reason that these ‘proceedings have | 
pee undertaken i in bad faith and in an arbitrary mahner.” | _ 
- Both parties ‘have requested a hearing on the issues presented but ; 

the contractor’s request: has been conditioned upon the proceedings not 
being summarily dismissed. For its part, ‘the Government has re- 
quested a hearing not:only on the issues embraced within the contract- — - 
ing officer’s findings of fact of May 18, 1966 (IBCA-578-7-66), but 
also those involved in an earlier appeal (IBCA—496-5-65) still pend- — 
ing before the Board. The Government has also moved for consolida- 
tion of the two appeals for the purposes of hearing and decision. ‘In 
view of these several motions the Board concludes that it should now: 
Sean if pestle: the af legini questions Maca gee by both 
| sn : Peas 7 

ee ee Background: 
| “Spators proceeding further, it. would seem ae 4 ie sum- 
marize the unusual course that these appeals. have followed. On. July 


6, 1963,. the. contractor filed Petition No. 215-65 in the Court of 
s Claims? seeking recovery against the United. States j in the aggregate 


sum of $3,677,488.88 by reason of the Government having failed to. 7 


order cement in accordance with | a schedule. of estimated requirements _ 
set, forth in the contract. The pee set forth five claims ° eager! | 
| described as follows: | 


“1. Cost of Idle eit onic aes 81, 508, 824.88 


2. Loss From Delay In Payments_..2--2--_----- : 288, 296. oe 
. 8& Amounts Not: Heretofore Paid On Barrels In sgt on 
, Excess of 3,000,000_2-.-- 222 e. 104, 352. 00 
4, Unnecessary Accelerated Construction Costs 880,316. 00 
riBs Loss of Commercial pa | 945, 4 00. 00° 
Te eee ee eoeaase: Biss tees § 3. 6; 488. 88 


1The petition states ‘““* * * The plaintiff seeks to sdcaver-ticu the United States the: 
sum of $3,677,488.88 representing damages incurred as a result of the negligence of and/or 
the delay in orders by the United States in connection with Invitation No. DS—5023 and 
Contract No..14—06-D—2838, and cement supplied to the United States in excess of that 
provided for in said Tnvitation and Contract, together with interest thereon. as provided 


. by law.’ 


 £ The sequence in which the alaima’ are listed corresponds: to the ‘order in which the sev- . 


- eral claims were considered by the contracting officer in Findings of" Fact of March 19, 1965 


(IBCA—496—5-65), and May 18, 1966 (IBCA-—578-—-7-66).° Numbers have béen added to 
. facilitate reference to the claims in the text of the opinion. ; Hes 


= 4 
er 
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_ In the Beaton as ‘initially filed, Claims 1, 9, 4 and 5 were eaere, . : 
7 “upon Paragraph A-5. of the contract, “Suspension of Deliveries,” or, 


alternatively, if that clause was found not to apply, upon a breach of _ 


= contract. Claim 3 was grounded upon Paragraph A-2, “Extras,” or, 


n 3 alternatively, if that. clause was found not to apply, upon.a breach of — 


al contract... ‘Subsequently,. however, the. contractor. amended. Para- 


| graphs e and 8 of the Petition,to say that there i is no ‘contractual provi- 


~ sion. applicable. tothe. several claims and that: in all cases .a.breach of 

i contract occurred . which, is. compensable outside ‘the: terms: of. ‘the . 

Py contract. ele ae 
3 OF. the Ape ional in oe Court of Claiuns action, ihe first es — 


: : were. presented . to the. contracting officer in the contractor’s letter of — 


- December 29, 1964... In. Findings of Fact of March 19, 1965, the con: 


_-tracting: officer found that Claims 1.and 2 were “claims for ‘damages 

which the contracting. officer has:no. authority te consider or settle. os 
As to the third claim the contracting officer found that “the require- 
ment for. delivery of and payment for cement in excess of 3,000,000 
barrels was in accordance with the terms of the contract * * * ”- ‘The 
contractor appealed this finding: but. only i in so far as it pertained to 
deliveries of cement’-to the: Government in excess of 3,000,000 barrels. 
Following the filing of the Petition in the Court of Claims, the Gov- 
ernment: moved, inter alia, to’ stay proceedings before the Board in 
order that Claims 4 anid 5 could be considered by the contracting officer 


and later’ consolidated with the claim previously submitted to the 


Board under IBCA-496-5-65. In our. ‘decision of January 6, 1966, 
we denied the Government’s motion. ‘Meanwhile, the contracting off | 
cer had written the contractor to advise that he considered the claim - 
for acceleration costs and the claim for loss of commercial business to 
_ be “claims that are properly for administrative consideration.” In the 
same letter,‘ the contracting officer invited the contractor to submit — 
further detailed evidence relating to the claims for his consideration 
but. stated that if it failed to do so findings and a decision would be 
‘issued based solely. on the evidence available. Subsequently, by letter - 


sts SOE It anuary 10, 1966, the contractor furnished detailed information in| 


support of the pate in question. Thereafter, the contracting officer — 


issued the Findings of Fact of May 18, 1966, denying both claims, In — 


oo the appeal therefrom the contractor raced two of the jurisdictional | 


oe, questions: with which we are now concerned. 


a 7 IBCA-496-5-65 Gantary 6, 1966), 65-2 BCA par. 5803. 
4 Letter of. November, 3, 1965. ie the oe 


266) APPEALS. oF “AMERICAN CEMENT CORPORATION a B69 ee. 


September al, 1966. 
a BOA-196-5-65 


ia “The Ser ne noi appealed the contracting’ ‘oilfeer’ s finding® 

- that Claims 1 and 2. are without his jurisdiction. In the absence of'an 
appeal from the contracting officer’s findings respecting these claims,’ | 

the Board concludes that. these claims are not’ presently before us. 

As to Claim.3, however, the contractor. vigorously contests the con- 


° : tracting officer’s ‘finding that barrels of cement in excess of 3,000,000 


“were ordered under the provisions « ‘of the contract, and | were. paid for. 


ee ‘a8 provided i in the contract.” »:” This finding unquestionably stems from 
the contracting. officer’ s view of the. contract as a “requirements” con- 


“tract. * This is opposed. to the contractor’ s view® that the Govern- — 


. ‘ment.¥ was: contractually. obligated to. order cement i in accordance with.* = 
the schedule of estimated’ quantities set, forth i in ‘Paragraph B-10 “Dee 


liveries” ° of the contract and ‘that i in no event was the Government 


7 entitled to. receive deliveries. i in. excess of. 3,000 000 barrels, 0 nor was it : . 


ee entitled to any in 1 1964 at the specified c contract price." 10 or ae 


8. Findings of. Fact: of. March 19, 1985.: 


2 = a The failure: ‘to appeal: the ponernctitg officer's Ss determination’ respecting these: diaicies was _ ft é 


“not. inadvertent, as is evident from the Notice of Appeal of ‘April 26, 1965, in which’ the 
‘following statement appears : ‘% # * The contractor agrees: with. the: eontracting:- -officer , 


Lig that the claims for (1) cost of idle capacity and (2) ‘loss from delay’ in payment are. claims 


for’ damages | for-breach' of contract which the contracting officer has no > authority to con- 7 


- ‘sider-or isettle *.# #,7?.- 
eee This is. well. illustrated — parearapue 4 of: the findings I in. which the contracting officer. 


states :."This paragraph [Paragraph B-1, “Che Requirements’] makes it very clear'that the © 
requirement: for 3,000,000 barrels of cement is estimated, and goes onto provide that ifthe 9 
 eontractor is able to provide it, all cement for Glen Canyon Dam and Powerplant willbe 


ordered. : under this contract. . The. paragraph : also. provides for a maximum required. de- . 
 divery’ Tate of | 120 00 barrels — per month, if. the contractor. cannot furnish cement, in. 
-excess. of 120,000 parrels per: month. Actually. the. 120,000 barrel rate was exceeded. dur- 7 
~ ing. March 1962 when 122,653. barrels, were ‘furnished. Paragraph B-1 also provides that — 


et ne _the. contract covers. the ‘cement. needed for the ‘Dam. and. Powerplant. UP: until December 31, 
1964. 2 


8 The Notice of haan ‘aaechictly siaibe the contractor's ; view: ‘Deliveries. of cement. in ys 


excess.-of 3,000,000 barrels of cement are not within the purview. of. “Par agraph: -B-1. : The a a 


Requirement’ -of Invitation DS— -5023 -(set. forth in. ‘Finding 4. of. the. contracting. officer’ Ss . 
- decision). ‘While ‘Paragraph. B-i pr ovides that the Government may; ‘require.in excess of - 


120. ;000 barrels of .cement: per: month’ it. ‘does: not : ‘provide. that: such, -EXCeSS . monthly. re- 0s  * 


quirements can- exceed the overall contract quantity of 3,000,000 barrels... The. contractor’ S 
claim: is: based-'on the :fact. that: the. Government required: more. barrels: than the. agreed, 


3,000,000, not ‘on’.the aaa that. the. Government. lg mote. thane 120, 000. in any. eae 


‘particular’ ‘month.’ We Se. 
9 Dhe estimated requir Smeuts. oe forth i in Para: pees B-10 appear eles? 


Year. : “Estimated a ag barr els “M awinvum requir iremente, barr als o 


Bees! 3)! moo eee CaN Lane ae 150,000; a - 3010, 000 - ae 
i‘ 1960-222 B60, 000 a . an a5 =a 440, 000 raed 
POON a tneeeecet 900,000) <4 % ee 1, 440, O00 
1962.5 22s oat a S00;000 5 88 Fe ee” Ye 4, 3002 000+-. + 
1963-—— ann nnn 30,000. 100, 000 


"Sy 1 This. is clear when the comments: in ‘the Notice of Appeal respecting Paragraph B- 1, 1 oe 
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The inclusion of the claim for cement fimitieds in excess of 8 5000 000 _ 


barrels in the Petition filed with the Court of Claims while the matter 
was still pending before the Board indicates that the contractor may — 
| be questioning our jurisdiction. over this claim.” ‘This is not incon- 
sistent with the position taken by. the: contractor in the. various docu- 
ments filed with the Boad 3 m support of. the. appeal. ‘In the Notice : 
of Appeal itself the contractor not only stated that it ‘was reserving | 
the. right: to present the matter to the Court of Claiins but argued that 
the contracting officer, as an alternative to granting the relief sought, 
should have found that he was. s “without aL to interpret the : 
cement, as caucke determinations involve. questions of law.” “Despite 
: these misgivings, the contractor contended. that either the cement sO 
ak A-2, ‘Extras of the contract or it was. entirely outside the 
: contract. aca. : os 
~ The contractor has not addreséed. itself to. ‘the anomalies involved 
in making our jurisdiction depend upon granting ‘relief ; nor will we 
since the question of the application of the Extras elatiss to. the. claim 
“will not even be reached if the Board: concludes that the contract is, 
in fact, a “requirements” contract.” ‘On the other hand, if the Board. 
were to conclude that the contract is. not a “requirements” contract, 
the equitable adjustment in: price, if any, to which the contractor 
would. be. entitled would -involve the determination of a question of 
fact. ae Similarly, if the. contract provisions were determined to be 


note 8, supra, are: read in conjunetton wan the comments relating to Paragraph B-10, 


quoted. below : 
. “Deliveries of cemént. in excéss- ‘of 3, 000, 000 barrels are: not’ within the purview of 


‘Paragraph B-10, ‘Deliveries * * * as that paragraph concerns only deliveries which were . we 


‘to be. made in the years 1959 through 1968,. inclusive, and deliveries of cement not. to . 
. exceed 3,000,000 barrels. - Here the contractor’ s claim is s for payment for cement both in: 
excess of 3,000; 0:00 barrels and delivered in 1964.’’. , 

-: 1 Page 10.of Brief in. Support of Appeal. thee 

- “10'The Armed Services Board of Contract’ Appeals has assumed jurisdiction ina.  nimber 
of cases involving the question of what constitutes a requirements contract, eg., D. PB 
| Fischer & Sons Lita., ASBCA No. 7916, 1963 BCA Par. 3702 ; Metro:Industrial Painting 
Corp., ASBCA No. 6828, 1962 BCA par. 3348; and Teague Brothers. Transfer & Storage 
—Co., Ine., ASBCA No. ‘4419, 50-2 BCA par. 2337, ‘The assumption of jurisdiction in such 
‘cases appears to be merely: 2. particular application of the rule that boards have authority 


7 to determine what performance is called for by the terms of the contract, Franleu Corp., 


IBCA--228 (November 1, 1961), 68 I.D, 324, 61-2 BCA par, 3198; Southern Athletic Co., 
 -Inc.; ASBCA No. 10674, August 17, 1966, 66-2 BCA par. 5777 citing Prestex, Inc., ASBCA 
No. 6572, 61-1 BCA par. 2937, as well.as to‘determine the amount of payment to. which 
Q. contractor is entitled. thereunder (Houston-Fear less” Corp., ASBCA No, 9160, Sed ‘BCA 


‘par. 4159). 
13 > United States v. Gatlahan Walker ‘Constr uction ern B17 US. 56. (4942).. 
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: gtnbiguous and the: ascertainment: of the intent of the Sarees to the - 


. eontract became the paramount issue, the determination of the ques- 


tion of their intent would entail the resolution of a question of fact.+ — 
“But the authorities make clear that most questions of interpretation — 
involve mixed. questions of law and fact.* The Board would not be 


_. - Without jurisdiction. in the circumstances of this: case, however, even 
-. if a pure question of law were found to be involved,?®:since this ‘would. 


| only affect the finality: of the administrative. decision. and: the:nature : 
_ of the judicial review:1? We find, therefore, thatthe Board-has j juris. 
“ diction to hear and cen alli ‘issues: invelved:1 mm Claim. Nov Bet 


Tn asserting” jurisaibtiois'o over Cain a £ (Wiecdcaity “nebdlanited: | 
| ‘Constiuctibn Costs) and over Claim 5° (Loss of Commercial Business), a 
the contracting officer makes clear that he i 1s proceeding « on the assump- 
tion: ‘that he is not preéluded from exercising. jurisdiction by: the con- 
~tractor’s’ ‘Characterization of thesé claims as‘for breach of’ contract, if, 
in’ fact, they are ‘cognizable under’ the contract.1* This Board anid | 


other boards. ay have ea ccepe similar views as 3 to the nature of their _— 


jurisdiction. Bence 


’ For'a iiny’ to >be cognizible undér the contract! however: it. see : a uaF 


| “be shown that there is'a contract. ‘provision under which relief of the - 
: type sought could be granted. Absent such a showing, there is ‘noth- © 
ing to which the jurisdiction of either the contracting officer or the | 
. Board can attach." The contracting officer apparently recognizes. 
- that this i is 80, fori in the findings. he. undertakes to. show that Claims: 


14 Lowell 0. ‘West Dunther Sates Vv. ‘United States, 270 FF. oa 12 (9th Cir. 1959). 
Bg Wigmore’ on Evidence, See, 2556 (3d ed.); and 3 Corbin on ‘Contracts, sec. 554 


(1960 ed.). See also Morrison-Knudsen, Company v.. United Reales: «ct, Cl. se aaen 345 a: . 
. FY 2d 883. . 


2594. 
Blake Construction Co., Ine. (Dee. 2, 1964), SBCA No. 1289 @5—1 BCA par. 4557. 
18 Paragraph 6 of Findings of May 18,1966. . 
0B, g.,- Henly Construction ' Company, IBCA-249 (December q, 1961), 68. LD. 348, 61-2 . 
“BCA. par. 3240 (“Within the factual scope of' an appeal, the Board is not limited either 
by the appellant's: own ehoice of remedy nor by the Government's’ assignment of defénse; *). 


16 Robert J. Gordon. Construction, Company, IBCA-216 (April 21, 1960), 60-1 I BC A par our 


20 See, for example, San Antonio Construction Co., Inc., ASBCA No, 8110,.1964 BCA par. 


4479 in which the Board stated : “But the characterization of a elaim: as one for damages a 
for breach. of contract’ has no’ impact on our jurisdiction to. resolve it when there . is a econ- 
tract clause. under which it may be considered. * * #77 0” 


_° -&L Morrison-Knudsen Company v. United States, note 15, supra. | Peter Kiewit ‘Sone’ Co., ye a . 
. IBCA-405, (March 13, 1964), 1964 BCA par. 4141 (“The Board’s ee to graut relief — 


must be found within the ‘four corners’ of the contract ee 


"gag ke 
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4 and 5 are cognizable under the Changes 22 and the earns Clatiae, 


. respectively. Our. inquiry will be Siverced ta determining whether . 


; he has been. successful, in. either or both of these eftorts..: ne 


| The Acceleration, Claim seo Be ae oes 
~ Claim. No. A. is for what the contractor hae | “Unnecessary : 


a Accelerated. ‘Construction Costs” and is in: the: amount of $830,316. “ee 
~The claim:is: not for acceleration: of deliveries under. the contract’ but 


rather is for acceleration costs allegedly incurred in.an effort'to-be in — 
_ readiness to deliver cement by the time the Government. had ‘the right 
to place* orders. It. is the appellants position that the Government’s : 
failure to order any.cement in 1959 (the earliest of the five years listed 


m Paragraph B-10),¢ constituted a breach of its contract and thereby nee 
rendered it liable to, the, appellant. for the, extra costs incurred i mac- ~ 


~ eelerating « construction of its plant: in order. to be i in 1 readiness to. make es 
_Aeliveries 1 in 1959. | er ene 
Many. of, the contracting officer’ S findings os-are » related to the merits 
‘of. the contractor’ s claim (e.g.,. whether it, didi infact. accelerate. and, 
if s0,. to what extent) and consequently, are not. germane: to the.j juris- 


- dictional question with which we are. concerned, . _It is apparent, how- _ ; 
ever, that. the contracting officer considers that the appellant i isrelying 
- .wpon some action by him as. constituting « a constructive order. to accel-.° 


erate the building of its plant... -Thus, in paragraph. 59 of the findings Ss. . 


— he. states : “American Cement. has. cited no. order of the ‘contracting 


officer issued. to-it upon. which it: relies as. directive, to accelerate. con- 

struction of: its plant. No pertinent facts in’ this: regard. are furnished _ 
in. Counsel’s letter of January 10, 1966. (Exhibit 4). From the infor- — 

mation presented in. the petition ‘before. the Court. of Claims,- 4t must 


- be assumed. that. reliance 1 1s placed upon some ‘alleged : act. or failure to . -” 
act on the part. of the contracting officer as amounting to a ‘construc- : 


Crean 


tive « order to accelerate the building of. its, plant. 


| 22'The contracting, officer. does not. specifically; refer, the Citansen elause in this: con- ot 


~ nection but. it is evident that he is relying upon. the’ doctrine. of constructive change as 


+: the basis for the jurisdiction’ asserted... Tllustrative. is, paragraph 4 of. the findings in which 
“he states: * # * “it is. well established that Government. contracting ; officers. do. ‘have 


authority. to. accelerate: ‘performance of contracts, and to make adjustment for. extra. costs 


ae incident. thereto, . ‘and. thus, a.claim for. ‘acceleration, whether, in.the view of the ‘contractor, 


“necessary ol". unnecessary, presents a. Claim arising under the contract. ‘Such a claim in- | in 


_, volves. factual issues concerning ‘the matter. of whether. there was, in fact,. acceleration ; ie 
- what orders or actions. of the contracting ¢ officer .are ‘pertinent to.a. -consideration. of ene ; 


a acceleration rime. = ® %, 99. 
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, Meson g: to the appellant's view, Chan a isa oa based upon _ 
7 Government delay for which no eae is provided by the terms. of. 
| the contract.: : ao = : Be ee 


“Resolution of the ee presented - is ‘not ear tale gecicted) by. oe 


_ an examination of the record. The- findings acknowledge, however, ~~ 


: that. there was a strike 3 in the contractor’ S plant from June 1, 1959 to” ae 


- - July 28,.1959.% The: appellant’s. reply to the Government’s: statement: 


of position makes clear:that the appellant is not contending that. the: . ale 


» Government advanced the performance date of the contract and that 
its claim “has. nothing whatsoever .to ‘do with an acceleration: of the 


fs performance time specified in the contract.” Still unanswered,. how- ; 


ever, is the question of whether with knowledge of the strike, the. eon-; ie 


__ tracting officer insisted.that the contractor adhere to:the performance. - 
time: specified i in the contract, and. thereby increased its costs over what ~ 


| they would have been if the contractor’s right. to an. appropriate. ex~ 
tension in the time for performance of the contract had been recognized. 
In the claim for. unnecessary accelerated construction.costs the con- 


| tanto! -unquestionably « is charging that the. Government’s actions : | 
caused it to. -proceed in.an uneconomical manner. Relief-has.been pro- _ 


vided under the contract for a number of claims of this nature... Apart: : : 


from the strike,. this may: or. may not be a ‘case in which: such relief fe 
| may be granted, .. From the record now before us it'is- not: possible $0: 


say. Additional. evidence brought. out ata hearing. may: shed .a ad di 


tional light on. the entire matter. Primarily we need .to know more a - 


facts in order. to answer the. jurisdictional question presented. 
| Accordingly, the appellant’s request: for a summary ieisersaation’ = 
that the contracting. officer and also.the.Board are without jurisdiction 
over Claim:4 is denied without prejudice to the bara ment. to 

renew the motion after a hearing on the claim. | 


mg Lose of Commercial, Business 7 . bee PP ote 
~The basis for Claim No. 5 is. stated i in “thie Petition filed i in the Court: _ 


of Claims. on J uly 6, 1965.? ae ~ Taking ey to: the Se : 


-23 ‘Paragraph: 68 of Findings of Fact of May 18, 1966, 


Paragraph 10(c) captioned “Loss of Commercial Business” makes the solléwing allege. aa 


tions: “During 1962: Plaintift’s share of ‘the Arizona commercial market ‘amounted AN 


82.2 percent, during: 1963. it was 36. 3 percent, ‘and during 1964 it. was 38. 9. ‘percent. 


conservative estimate | ‘of plaintif’s: market potential ‘for these _ years is 35. percent, bo 
-pereent and 42.5 percent, “respectively. Plaintiff suffered a loss - of 122, 000 barrels in. 


Zs 1962, 115,000 barrels in 1963, ‘and 159,000° barrels in 1964, or a total loss in. commercial — | 


, business of 386; 000 barrels for ‘the: above- period. During the period. in “question the com- 


-mercial price f.o.b. Clarkdale plant was $3.46 per barrel and the marginal cost. required to 


manufacture and market was $1:00 per. barrel, or a loss to Plaintiff of $2. ‘i per barrel. 
- Ther efor rey Pee has been camased in the eaenae amount of $945, 700.” a 
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i officer’s ‘assertion of jurisdiction over this. Gaim, the appellant states: 

“The second claim thatthe Contracting Officer ‘has. erroneously as-. 
sumed to be subject to his jurisdiction is one for lost. profits. .: The 
contractor claims that during the period it provided cement ‘to the | 
government it was unable to sell cement to many members of the gen- 


eral public. The result of this was to damagé-the contractor in an 


amount equal to the ‘profits that ‘would have been derived from: such: 
sales, © Again, the contract: between the contractor and the: government 


. © fails to. provide a remedy fora claim of this nature.” * 


The: contracting officer’s assumption of jurisdiction over the claim: 1s 
7 predicated. upon the view that the ordering of cement in excess of the 
amount: ‘provided ‘for in the contract: would. constitute Extras: under. 
Clause No.3 of the General Provisions:of the. contract.* -The con-- 
_ tracting: officer explains both his assertion of jurisdiction and: his.denial - 


Of the’ abn largely i in-terms of: this clause.2? : The: contracting: officer 


makes tio reference whatsoever, however, to! Clause A=2 “Extras” of | 
the: Special Conditions.*'. From ‘even ‘a’ cursory examination, how- Pe 
ever, it is ‘apparent that: the two: clauses are: complementary to one 


- another. - “Clause A=2 delineates’ the scope ofthe clause ‘and. prescribes : 


the ‘basis :of: reimbursement: for: extras provided: tothe Government 
| under the contract. Clause:3 is ‘a a terse caveat’ in’ a standard fori.’ 
- We are-unable to conclude that ‘either’ of::these clauses has any: 
- bearing on the claim as presented. According to its terms:Clause A-2 
only: becomes operative: es at: tithe Baal of ths ‘contracting officer, 


ec, 28 Notice ‘of Appeal, DP. 2, 3. ~ 

263) Wxtras.: “Bxcept as ‘otherwise - provided. j in this: eorieta GE, ‘no ‘payment: for: ar 
shall be made. unless such extras and the price: therefor : have been authorized . in. writing by 
the Contracting Officer.” 

2 Assumption of jurisdiction anid: denial of ‘the’ claim is ae based upon the view. that 
the contract in. question: was a. “requirements” contract and that even if. the: contract’ 
were viewed as an “estimated quantities” contract, rather than a “requirements” contract, - 
_ the variations were well within the‘ range of: ‘what would be regarded aS normal. (Eg 
- gee paragraphs 87 and 88 of Findings of Fact.) , ” : 

 28“A, 2 Hotras. The contractor shall, when ordered in citing by the reece : 
7 officer, perform extra work and furnish extra. material, not required by the invitation or - 
included in the: schedule, put forming an inseparable part of the work contracted for. 
Extra work’ and material will ordinarily be paid for: at the lump sum or unit price stated 
in the order. Whenever, in the judgment of the contracting officer, it is impracticable, 
- because of the nature of the work or for any. other reason to otherwise fix the price in the 
order, the extra work and material shall be paid for at the actual necessary cost as deter- 
mined by the contracting officer, plus an allowance, not to exceed 15 percent of such actual 
_ ecessary cost of the extra -work and materials, for superintendence, general expense, and — 
profit. The actual necessary. -cost will. include | all reasonable expenditures for material, 


labor (including compensation insurance and social security taxes), and supplies furnished .— 


by the contractor, and a reasonable allowance for. the use of his plant and equipment, 
where required, but . will in mo case include. any allowance for office SEpenecss poner 
superintendence, . or other general eee 2 ; 
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the. contractor has performed. extra work ead faviiansd oxtta ie ale Re 
as an. inseparable part of the work contracted for.” | ‘Such.clause has. 
no application to the claim under consideration. The Brief in Support — 
of Appeal states with. respect to ‘Claim 5: “ *.* * The Contractor’s. 
claim in this connection is not to be compensated for the extra cement. 
‘sold to the government, but for damages that the Contractor incurred 
because it was incapable of selling cement to various members of: the. 
general public. By selling extra cement to the government the -Con-- 
tractor had to forego sales'to others, and thereby lost the: pees that 
would have been derived from such: sales.” *° : 
The provisions: of the clause outlining the basis. of Es rubaemeat ; 
. for the extras supplied to the Government when the price is not stated 
“in the order are likewise wholly:inapplicable to the claim as presented. | 
The provision for. ‘payment to the contractor of the “actual necessary. _ 


cost”. for the. extra. work performed. and the extra: material furnished” i 


by it and the provision’ enumerating: the elemerits to be included in the - 
term “actual necessary. cost”. are. wholly. without. meaning where,. as. 
here, the appellant : seéks to recover the profit: included i m y amounts that, , 
assertedly would have.been paid. by other customers... oe 
. The. Government. has, oe to draw on analogy: between the: . 


séhting Claim Ne: 3 the: contractor relied upon: Cisase Ao; “Bixtras,”- 


. as.an alternative basis. for. relief. In the Government’s ‘Statement: of | a 


: Position. the question | is. posed: “Is it reasonable” to: assume ‘thatap-" 


ane pellant relied upon-the “Bxtras” Clause only: for excess quantities. over. — 


3,000,000: barrels, but'not for excess ‘quantities over the annual:estimates 
. stated i in the contract?” * ‘The two situations are readily distinguish-. 
able,’ “however, in that the claim: for ‘excess quantities over 3,000, 5000. 


3 barrels represent cement delivered to. the Government, while the aim” a” 


for loss of commercial business or: lost profits does not represent cement, 
delivered to anybody. ae : A i ee 


29 The. 386,000 barrels of eset: on: which the claim for lost profits is pied ao "Gt repre- 
sent extra work performed for or extra material.furnished to the Government. For -this 


- eement there were no recorded sales and there were no recorded costs. The 386,000 


figure is simply the contractor’s estimate of the amount of additional commercial business 
it could have obtained during 1962,.1963,.and 1964, but for the Government’s action in 
ordering cement in excess of the estimated. requirement. set forth in the contract (Note 
24, supra)... 7 

30 Appellant’s Brief, p. 3. 

31 Statement of Position, pages a7. and 18. 

38 This is apparent from the appellant’s statement as to the basis for the claim. It also . 
_is borne out by the. fact that there is no. correspondence between the barrels of cement 
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The Government. ‘obje ects to apie the contractor’ Ss -charaetert: . 
zation of the claim asa claim for lost profits.** It cites cases to show 
that a contractor’s characterization of his-claim as for breach. of con- — 


tract i is not. determinative of the jurisdiction. of the Board: This is ~ 


very true. but it does not alter the fact that neither the contracting _ 
officer nor the Board have any: authority to act in the resolution of.a._ 
dispute unless a contract provision gives them such authority. 4 The — 
reason that neither the contracting officer nor the Board has jurisdic- | 
tion over this‘claim is that the Extras Clauses: of. the. contract, to which: — 
we havé been referred as the basis for our jurisdiction, havebeen found | 
to be inapplicable and no other clause.in. the contract. purports to 
| provide relief for the type of claim: asserted by the contractor.**. This” 
is not to say that a contractor’s. characterization. of its claim’as for: 


breach: of contract, or as a claim | arising under the contract. 18 entirely ne, 





delivered in excess of the estimated requirements tor a pantioning: year and ‘the number nm 
‘of barrels of cement on which the claim for Jost profits for that year is based: ‘According 
to appellant’s claim letter of December .29, 1964, shipments. of cement. in the years 1961, 
1962, and 1963 exceeded the estimated requirements for those years by 173. 722, 243 664, 
and 366,171 barrels; respectively. ' “The contractor’ makes: no claim for lost profits in 1961, 
however, and the: elaims. for 1962 and, 1963 involve..112,000 and 115,000 -barrels, ‘respec: 
tively. According to the Findings of Fact (Exhibit 20), the ‘contractor shipped ‘only 
- 20, 957, 56 barrels to the Government in 1964, but it is claiming: lost profits for that wear 
on. 158,000 ‘barrels. . 
The contractor has eonaistently* BO cataeterived the elaim. In the initial claim jeter 

of ‘December’ 20: 1964, the contractor makes reférence to a claim‘in a then undetermined 
amount for the’ 4osses. sustained. by Américan. Cement Corporation resulting from its: in- 
ability to supply commercial . accounts. * In both the Petition and the ‘Amended. Petition 
in ‘the Court of Claims’ the contractor describes the ‘claim ‘in Paragraph 10(c) ‘as being: 
for. the ;‘Loss of Commercial Business.” “The -contractor’s letter of JSaDUarTy. 10, 1966 
(Hxhibit - 4 to. the Finding of Fact) refers to the claim in the same terms. “Yn the’ Notiée - 
of “Appeal: the contractor’ ‘identifies. the claim as “one for lost ‘profits. 1m In: the Brief in © 
' Support of Appeal the contractor refers .to..the.claim .as “one for loss: of commercial busi-- 
ness profits” while in the Reply to Statement of Position the. contractor. states that. the 
“Claim-is “for lost profits.” | 

. See Morrison-Knudsen. Company. Vou United States, note 15, supra. (“Where relief is. 
available to the contractor under a. provision of the contract (or phrased alternatively 
where the ‘dispute: is within the jurisdiction: of ‘the administrative board), we. deem” it 
unwise to: base the right to a trial.de nove on,:the fact-law dichotomy, * *:*."’) See also 
Simmel—Industrie Meccaniche Societa Per Azioni, ABSCA. No. 6141 (January 24, 1964), 
61-1 BCA par..2917. (“Although, the characterization of a claim-as one for damages for 
‘breach of contract has no impact ‘upon our jurisdiction to resolve it when there.is present 
a contract clause under which it may be considered, we have repeatedly held that absent a. - 


specific - provision in’ the contract authorizing RODETACE: price aglosuaeet for the act. com aah 


plained of, no relief may be granted by this'Board.’’): 
-- % In the: Petition filed: in the Court of Claims under daté of J ae 6, 1965, the eoateacion 


: relied upon ‘Paragraph A-5, “Suspension of Deliveries” of. the. Special Conditions as-an.- 
alternative basis for relief but the Petition as later amended deleted all: references to: the. 
clause. In any event, it is clear that the clause | applies only to suspension | of deliveries © 

-  oecurring after orders. have been placed pursuant. to Par agraph B-10" and, bas eaten 
-is wholly: irr ‘elevant to the ¢ ¢eir poumstances of this case.. : ee eee 


266). APPEALS or ‘AMERICAN CEMENT CORPORATION | 8 OTT 


“September 24, +1966. 


te thous gignificance. Tt 3 is a ‘material factor and is s to ce considered : 


in determining our jurisdiction.® 


| The Government also relies on the’ fact es eae to its view, _ 
=, the instant. contract. is a requirements contract and, consequently, the 
failure of the Government. to order cement in the quantities and at, the. ' 
times estimated 3 in the contract. could not have constituted a breach “ok 
of. contract by the Government.®? © But. whether the contract is or is 
not a requirements contract would not appear to have any direct re- 
- lationship | to our jurisdiction. If. the contract were. unquestionably es 
not a ‘requirements: contract.’ and. if. ‘the quantity of cement or dered i, 
bs unquestionably exceeded any normal variation. permissible thereunder, _ 
— we still would have. no authority to compensate the. contractor for a- 
~ claim for. loss of. commercial. business, or lost. profits by. way of. an 
- equitable adjustment. in the contract. ‘price under the Extras clause. 
or any other standard contract: clause with which we are familiar. — 
This is so because the adjustments allowable under such clauses do not. 
extend to claims for loss of commercial business allegedly. attributable ue 
to Government, action. -In the absence: of such coverage, both the con- 
tracting ° officer, and the Board are, without. authority... to ) Tedress. the 


alleged wrong. 


‘It is. recognized, of course, that a finding on 1 the requirements con: : 
tract question 33 may have a direct bearing on the question of whether 
_ Claims 1, 2, 4 and 5 are meritorious. Since this is so, a question might. 
_..arise as to whether jurisdiction over-this claim should not be retained 
at least through the hearing stage in order’ to provide. a complete ad-: 
ministrative record.” ° In the circumstances with which we are ‘con- - 


fronted, however, there i is no possibility in any event of providing 
: complete sidministrative record for.all claims i in which there may. os 


common questions of fact. As Previously noted the contracting of- 


ae 36 See Morgen, é Oswood Construction Co., The., IBCA-—389 (November 21,°1963), 70 LD... 

495, 1963 BCA par. 3946, where in denying the Government’s motion to dismiss the appeal, ., . 
the Board stated : “Nor is:there merit ‘to the gus reestion that a‘ breach of an implied eondi-. a 
tion . of reasonability . is involved. - This. ‘guggestion’ is:evidently. based upon #, P. Shea Sas 


Company, IBCA-87 (November 30; 1955), 62 I.D. 456, 6 CCE par. 61,738, which .in- 


volved a situation where » the contractor . was. regarded. as having put. itself: outside: the ; 
Board's. ‘jurisdiction by conceding that its claim was not based upon: the only: article in = 

the contract under which relief could. have been: afforded. ne us.. Here; no such concession 
has. been made.” © es | Bh oie Ah Z : 


87. Statement. of Position, pages 12 and 13. 


88. ‘Such a: finding. will be. required to resolve: pit fincas’ presented i in. ‘Claim, No. 8 which 7 


“we have found to be properly before us. 
—F See United States y. Carlo Bianchi é& : Company, Ine., 878 U. S. 709 (1968), 


233-716—G6—_4 
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_ ficer bas specifically found that Claims 1 ud 2 are gene over which 


he has no jurisdiction. ° These claims are not presently before us but 
rather are pending disposition. in the Court of Claims. The ques: 
tion of whether the instant contract is or is not a. requirements con- — 
tract clearly has no greater relevance to Claims 4 and 5 than it'has to _ 
Claims 1 and 2. We conclude, therefor, that setting Claim No. 5 for” 


te hearing on the basis of the considerations that we have mentioned ae 


would serve no useful purpose. | 
Recently the Board said’ that: it would dismiss an appeal where. it 


ig clearly established that it is grounded on breach of contract or i 


~ where the contract contains no provision under which the relief sought a 
> by the appellant: could be provided. 40° The Board ‘stated: ee 
That situation’ exists in this appeal, Finally, the recent, decision of. 
_ the Supreme Court in Uniied' States v. Utah Construction and Mining 
“Co. has disposed ‘of thé possibility ‘that it is necessary for ‘Boards to 
take jurisdiction of an ‘Appeal for the purpose. of making findings ‘of 7 
fact with respect to ‘pure’ breach ‘of contract claim.” 
The Board finds that ‘the’ contract contains no. ‘provision ‘under — 

avhich the relief sought by appellant i in Claim No. 5 could’be provided. | 
Accordingly, the appellant's request that’ the Board determine ‘that 
the contracting officer and also the Board are. without jurisdiction in 
the matter is granted. The appeal, in so far as it relates. to Claim 
No. ‘5, is dismissed. | | | 


£ moproper Conduct oft the Parte, : 


_. AS an Palverantiv basis for the relief sought. the. appellant has” re- 
‘quested the Board “summarily. to vacate the findings and decision of 
the. Contracting Officer for the reason that these proceedings have | 
been undertaken in bad faith and in an arbitrary manner.” After 
reviewing some of the chronological history of the several claims the 
_ Notice of Appeal continues: “In short, these proceedings represent a. 
- cynical attempt to abuse the administrative procedures. contemplated, 
under a government contract. and are designed exclusively for the pur-— 


“0 Christy Corporation, IBCA—461-10-64 and IBCA-563-5-66 (June 20, 1968), eet | 


| BCA par. 9630. 
- 4.-The following excerpt from the Utah case,. 384 U. S. 3894 (June 6, 1966), is qiatea ina. 


e = “supporting footnote: “Thus the settled construction of the disputes clause excludes breach oe 


of contract claims from its coverage, whether for purposes of granting relief or for. pur- 
_ poses of making binding findings of fact that would be Teviewable under: ‘Wunderlich ac : 
. Standards rather than de novo.” - . 
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| pose oe ene the. contractor ‘im anothed: foram.’-# ee “The — - 
~ ment. has countered. by making idea eunaae similar. charges aan 
the appellant.** | ee) Bi aoe tad oe: 
Essentially what both the: appellant. and thie Connery are charg- a 
ing is that in taking various actions the: other party. ‘was improperly a 
motivated. Careful perusal of the:record discloses: very little in:the 
way of clear support for the. charges. of either party. « -We can confirm, 
as charged. by the appellant, that the contracting officer issued a. “forty- © 
eight page. single spaced, typewritten. document,” ‘together with aCe 
companying exhibits,## as his Findings of Fact and Decision. ie 
Ordinarily, the length of a Findings of Fact is related to the com- 
plexity of the issues involved in the appeal. As to.the Findings of. 
| Fact. in question, it is ‘at least ‘noteworthy, ‘that some eighteen ‘pages. 
are devoted to answering charges raised: by the ‘appellant (in earlier 
| correspondence, and in the Petition filed i in the Court: of Claims) ‘con... 
cerning actions of the Government under another contract with a dif- . 
ferent’ contractor for the construction of Glen Canyon Dam and Power | 
Plant.’ If the appellant deemed it proper to in} ject these matters into | 
the: proéeedings | in order to properly préserit. ‘Its. Case, there would” 
appear to be no. legitimate. basis for objection to. the. ‘contracting 
officer’s attempt! to show the factual and legal. setting of the. actions : 
complained of... ‘Considering that’ the contracting officer was address-. 
ing himself to the merits of thé claims, as ‘well as to the jurisdictional 
questions raised by. the appellant, we are unable to conclude that the 
~ findings were of an inordinate length or that they contained material | 
extraneous to the issues. as Viewed’ by the contracting officer. , | 
In the appellant’s view the contracting officer’s insistence fiat , 
| Claims 4 and 5 were subj ect to his jurisdiction i is grossly inconsistent 





42 The ‘coeint: is the Court of Claims, . as. the Notice of Appeal: ‘makes clear (“the Con- 
cracting Officer's two-fisted assumption of jurisdiction, his sudden change of mind and his» 
elaborate findings that weave in and out of all of the contractor’s claims in the Court of 


2 Claims Proceedings create no mystery whatsoever, provided that it is clearly understood 
that these proceedings are simply a heavy-handed peeEe to prejudice the CORTE CIOFs ME mg 


before the Court of Claims * * *.") ~ ; 
4 The Statement of Position after. taking’ sibte of the anpelants aecusutions poutinues: 
“x * * In response to this the. Government charges: that the contractor’s acts, from the 
submission of its letter of December 29, 1964, through to the present time, represent the 
‘cynical attempt to abuse the administrative procedures contemplated. under’ the present 
contract. The contract provides for administrative resolution of disputes. when they occur 
during the term of the contract; and yet contractor said. absolutely nothing until the 
present contract was completed! ‘At: that point eontractor engaged counsel and framed 
a letter pr esenting a ‘monumental’ claim. to the ppaua dona officer. ey 
“Termed “monumental” by the peppeteat: 
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_ with his earlier determination that Claims 1 and 2 were not. This 
‘may or may not be true but as the Department Counsel has demon: 
strated it would. not be difficult on this record to show that the con: _ 
_ tractor has sometimes pursued courses of action which appear to. be 
somewhat inconsistent.‘ To examine possible inconsistent actions of 
either party would appear ‘to-serve no useful purpose.*® As’ ‘far as 


- -we know, mere inconsistency has never been: equated. with culpability ; ; 


- nor-do:we consider that: there is any necessary relationship. . Accord- 
ingly, the appellant’s request that the contracting officer's findings and 
decision be Sommarily vacated: on: tg eae hereinbefore oe 1s 
? dented. — a eae Se ae A a 


Summary 


In IBOA-578-7266 the. appellant’ S taotion eo digehes the. appeal i 1s 


denied as to Claim No. 4 and granted as to Claim No.5. The Govern- — 


-.ment’s motion for. ‘consolidating the appeal in IBCA-496~5 -65 with 


the. appeal i in IBCA-578-7-66. for. the purpose. of hearing and decision. : 


_is granted in so far as the remaining claim (Claim No. 4) is.concerned. | 


The hearing on. both appeals shall be confined to the question of lia- 


; bility. “Each. sppeel. 2 shall continue to. SOry, its 2 presently, fesigned: — 
- docket number. - ay, 


mt be held in | Denver, ‘Colorado, in. late October or in N pees 1966. mi ; 


The Board will 1 issue | a formal notice ‘concerning ‘the hearing. in n the 3 


near. future. : 
|“ Wazras F. MoGnaw, Mu ember. 


- I. CONCUR: a eaten it = + Lconour: 


| Dzan KF Rawr, ah nee Tuomas M. ‘Hendon _ 


© Chairman, Deputy Chairman. 


oo on a Be fUED ‘WACKERLI ral | 
7 A-30576- 7 “Decided September 27, “1966 are me 


Secretary of the Interior—Surveys of Public. Lands: * Generally Surveys 
Co OF Public. Lands: Authority to Make 

The } Secretary of the Interior is authorized; ‘and’ is under a duty, to consider 

and determine. what Jands are. public Jands, what ; public Jands have been. 


| 5 Inconsistent . Asvadek is frequently ‘considered. 20 course, in. ecciivine aiesHons. of 
intent of the parties at.a particular time. Our- remarks are not to be construed as indi- - 


eating that we -will not. take into account the conduct of ‘the parties in oeetins. the case i. 


i on the > inerita, if such conduct is: acne. to. the issues presented. 
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°. or . should. ce siiveyed. and. what. public. Telia: have. een or remain. te ‘be 
disposed of by the United. States, and he has the: authority. to. extend or . 
- correct the surveys of public lands as may be necessary, including the survey- 
“ing of lands omitted from earlier surveys. | - 


Public Lands: ‘Riparian Rights—Surveys. ‘of Public ‘Lands: Generally __ 


Generally meander lines. are not. to. be. treated, as. boundaries, and quea 
- the United States conveys a ‘tract of land which is. shown by the official plat 
“"< of survey to border on a navigable river the purchaser takes title up. to. the | 


water line, but where it:is ‘shown ‘that’ the méander line ‘showiion the’ plat. 


: L di as approximate the. course of the meandered. river.and that substantial : 
2, areas. of land remained. unsurveyed. .because..of error on , the. part. of: the | 
Poy surveyor, the purchaser may. be limited in his conveyance: to those lands: lying | 
= outside: the meander line, as shown on the official plat of survey,. and lands — 
: < lying ‘petween the original meander line ‘and ‘the bank of the river may: be 7 
surveyed as: ‘public lands of the United States. ‘ ae oe = 


~ Rules of Practice: Hearings — 


o # hearing need: ‘not be held to ‘determine the propriety of a survey ro lands 
2% as public lands. of the United States: where the: protestants against ‘such 
"= -:gurvey: fail to: support their: protest with evidence or the proffer of evidence . 


tending to: show error in the supposed : facts: ‘relied: “upon: by: the Bureau ‘of o3 _—? 


Moet Land Management as the basis for the survey. 


APPEAL FROM THE ‘BUREAU OF LAND MANAGEMEN - 


hae A. Wackerli and others: : hie appealed. to the Sairekanyo: of is! = 
"Tnterion from a decision dated. December 9,..1965, whereby the:Chief, 
Division of Engineering, Bureau. of Tand: Mansgement; dismissed.” 


their protest against. the survey ofcertain lands. in secs. 12-and 13, — ; 


oT 2N., R. 37 E,, Boise: Mer:; Idaho, which purportedly were omitted — 
| from the original Surrey, of that, township: ADDS on ee 55 





1 The named protestants. (appeltantis)’ are: gee ay ohn cee a ae aes 
'- Burt A.-and Lueva G: Wackerli;:M. R. and Hazel R- Skélton, Harold and. Rina South-- ° 
- Wick, D. F. Maurer, Walter. and Donna N. Struhs, Charles R. and. Virginia Jachetta, e 

‘First Seeurity ‘Bank of ‘Idaho, ‘Construction Finatice. Company, ‘Bert and Irene Rowe, 


Albert W. and: Ennid S.. Breiter, Norman G. and Dolores ‘Jones, First Federal Savings ce 
~-and Loan Association’ ‘of Idaho Falls, Western Life Insurance Company, Utah Mortgage Sa 2 


Loan Corporation, Av R: Henderson, ‘Alton C. and Iréne B: Kartehner, Bankers ‘Trust 7 
oo 3 Company, : Frank Keefer; “Robert and Mary. Ji Embleton, ' Be B Building Co.,. Ine. “s . 
a ‘Melvin: L. and Phyllis ©. Smith,’ dnd. the ‘State’ of: Idaho, . Department of Highways. 


3 2 The decision contained no, provision for an appeal, but it. allowed | the protestants to 
an submit a protest directly to the Secretary against. the official. filing. of the survey plats. at. 


any: time ‘prior to ten. days before. the date set for official filing. , The present appeal was oe ee 
styled. an “appeal from rejection of protest’? and a “protest to the decision of the. Bureau . 


of: Land Management.” In practical effect, it is an appeal to the Secretary 1 from a decision. Ae: 
of the Bureau of Land Management, and it is so treated here. : - 
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The icone shows that in April 1961 the Bureau of Land ines: 
“mnent ordered an investigation: and a conditional survey of lands pur- 
; portedly omitted from - prior surveys of Ts. 1,2;38,4 and 5 N., R. 37 _ 
_E., Boise Mer., Idaho. The purpose of the investigation. and. survey 
was to determine whether there are areas of land between the. original _ 
meanders of the Snake River which” are actually islands, separé rated | 

from the mainland by. channels of the river, and. which existed as land 


| above the ordinary, high- -water mark of the river. on J uly 3, 1890, when 
- Idaho was.admitted to.the Union, and.whether there-are other areasof 


land: between the. original: meanders: which were: omitted from the 


| original surveys “by reason of ‘gross, érroneous location or by fraud.” 
“Pursuant to thesé instructions’ an investigation \ was’ conducted. which 

- resulted, inter. alia, | in Py ‘determination. that there were. lands omitted 
; from the original survey of. T., 2 N,, R. BY iE, and. 3 in: the execution of 
surveys of such omitted lands. 

On September 22, 1965, appellants filed ¢ a protest in ihe Taahe ee 
‘office against . the ‘proposed - re-survey . and plat. of the east side.of the 
“Snake River of lands located. in the South 14 of the Southeast Quarter 
of Section 12: and:the: ‘Northeast: ‘Quarter of Section 13, ‘Township 2 
North, Range 37 East.” On December 9,1965, plats of survey describ- 
ing 187. 94. acres. of land. omitted. from.previous, surveys in secs. 12, 13, 
94,25 and 35, T.2N., R. 37 E., were accepted on behalf of the Director, 
Bureau: ‘of Tand Management, and the’ appellants’ protest was dis- 
missed on the same date: by the Chief, Division of Engineering. — | 
- On: December 30, 1965, notice of acceptance of the survey plats 
and of the proposed official: filing of the’ plats. in the Idaho land office 
‘was published in the Federal Register: (30-F.R. 16273) ,3 3 and on Jat anu- 
ary 4, 1966, appellants filed their present. appeal. = | 
_ It appears that.all of the appellants claim title to land derived from 

William Damme, to whom patent was issued on April 19, 1888, for the 


~ EVSEY, and lot 4,sec. 12, and lots 1, 2.and.3, sec. 13, T. 2N., R. 37 E. 


| _ The numbered lots conveyed to the patentee, which, according to the 


8 The published notice of acceptance of the. survey. plats initially, set the’ Wate fox official 

filing of the plats in the land office for January 25, 1966... However, that notice was sub- 
sequently modified, and the proposed date. of filing WAS: changed to February 10, 1966 (31 
“EVR. 300,. January. 11, 1966), and the filing was thereafter “Suspended until further. notice 
(31 E.R. 2503, February 8; 19686). 


4. Subsequent to. the filing of the present appeal, ‘Vernon Logan submitted a ‘letter to the , 


. Department on March > 9, “1966, commenting on the re-survey. It is not clear’ whether 


ai, Logan is protesting against the survey. of the omitted. lands or against the protest against 


7 the survey. 
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“iii lat of survey. ee February 5, 1878, bordered on hal | 


a Snake River on the west, contained, according. to that. plat, an ag- 

7? =, gregate of 89. 52 acres. ~ According to. the. plats of survey approved 
December 9, 1965, there i is an area of land opposite the above-mentioned 
lots. lying between the east meander. line of the Snake River, as shown oe 


by the 1878 survey plat, and. the actual east bank. of the river, as 


established by. the 1965 Survey and contuining an n aggregate. of 49, 90 . : 7 


acres. | | 
- The appellants conten ied in. theig jnitial pr otest to the land office 
that the meander line along. the. east side of the Snake River, as shown | 


- - by. the. 1878. plat, while it did. not, follow. the exact. sinuosities and. 


vari. jances of the stream, closely approximated them, that. at, the time 7 | 
of the survey; prior to. any upstream improvements in. the way of dams 


-_ and, reservoirs and. filling along t the meander line, the level of the river 
| _overflowed. portions of presently used. Jands between the meander line ee 


: and the present. stream. course, that at the. time of the survey. the amount. 
| of. land lymg above the stream. level and the surveyed meander line 
was of minor extent when compared with the patented area. that -at 7 

the present time there are fewer than. 25a acres of oe between the level “ 


hee ta ahg 


ae lying lands along the river, that all. of such lands passed to the patentee - 


at the.time of the patent.and cannot be considered omitted lands, and . 


- ‘that any accretion or reliction that. may: have taken place has occurred — 


ee Cs the date of the patent and belongs to the patentee and his grantees. __ 


In. dismissing the protest, the Chief, Division. of Engineering, found — 


| that the areas of the newly surveyed lands are not insignificant when 
considered in relationship to the areas of adjoining “patented sub- 


divisions, that there are 79. 95.acres of omitted land fronting on 114.04. _ 
_. acres of adjoining land in section 12, which omission is equal to 70 | 


‘percent of the patented land, and hee there are 29.68 acr es of omitted 
Jand in section ‘18, which is equal to 483. percent of the 68.40 acres of — 


adjoining patented backlands. He further found that the omitted — _ | 


lands average in elevation some 20 feet above.the surface of the Snake ~ 
River and are ‘about: the same elevation ‘as other lands fronting the 


river in Idaho Falls, that any artificial fill appears to have bean con- | 


fined to the road “Brade along the x river in section 13, and that there br. 
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| — | isno eadencs that the course of the river has cited tom its present 
"location by erosion or ‘accretion since the original survey. These 
factual conditions, he stated, obviate’ any suggestion that at the time 


- of the original survey this stretch of the river was correctly meandered, 
even within a liberal construction that a meander line need not re- 


~ flect minute sinuosities’ ‘of the river bank. | “He concluded. that, what- s' 


‘ever the reason for ‘the surveyor’: ’s action in delineating the course of. 

the river, his failure to include relatively large bodies of upland in 

his survey resulted in constructive fraud against the Government and — 
that the fact that, the surveyor. ‘did not correctly meander the river 
brings this case within ‘the. exception to the general rule that: the true 

: boundary of a tract: of land bounded ‘bye a meander line | is | the mean 

high-water line. . ae : 
"The appellants repeat hare ithe’ same contiiritigns nich ‘they He 


Ag before the land office.. In addition, they contend that the Chief, Divi- 


sion of Engineering, erred in’ rej jecting their initial protest in that’ he 
has considered. the incorrect facts‘as to how’: you, meastire whether there 
is. excessive land between: aay Particular patented area, and the mean 
high- water mark of the river.’ ‘They assert that: avo 


ieee * The Idaho. law is clear ly established that the mean a high water ‘mark j is 
that point, not where. the water. averages ‘its heighth. [sic] during the year,. but - 
that wherein there. is flooding ‘for sufficient length of time to” prevent the normal 
ae owth of: vegetation and to. ‘show on the ground the normal washing Of flboding. 
~The amount of omitted ‘land cannot, ‘be measured. by-entire areas; as is: done in . 
the letter rejecting the protest, nor does the.letter take into consideration where | 


.-the actual mean high water mark. was; prior; ito the change and. reliction. which —e 


has occurred in; the str eam since the date of survey. 


| Appellants also. allege ' that at the time ‘of the original s survey. the ‘evel 
_of the river overflowed portions of the presently used lands between - 

the meander line and the present stream. course, materially: leaving Bo 
| higher mean high-water mark, They. have requested that a bearing | 
be granted i in order that. they. may prove their allegations. Ca 
The basis for appellants’ charge of error in the determination. of the | 


a mean high-water mark is. by no, means clear. Section. 226: of The 


Manual of Instructions fort the Sue m. the Public Lane, 194, : 
provides that: - 


All navigable pediea oF mater and other «important rivers: 5 and’ jaias: * Oe ape 


~ at 


9 ‘be segregated from the public lands at mean. high-water elevation. ae 


ata 
~ 


i a % re ae a % a) 
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Togas mares is. the potat to which ¢ a. river or Stier body of. water fecnden: : oa 
under ‘ordinary conditions, vat its: lowest. stage. High-water mark is the line » - 7 
which ‘the water: impresses ‘on the soil by ‘covering it for sufficient periods tor . 7 
deprive it of vegetation. Raide v. Dollar; 203 °P. 469 (1921): The shore isthe 


space. between the margin . of the water: at: ‘its ‘lowest . stage. and the banks: at 7 
a high-water mark. Alabama. v. Georgia, 64, US. 505. (1859). 


~ Section 227 of the M anwal provides that: 


Mean high-water elevation will, be ‘found: at ithe’ inargin of the ‘area , occupied : 


= o ; by: the water for the greater portion of. each: average: year; at. this level a definite 


escarpment: in the ‘soil will, generally. be, traceable, at. the top of which: is the 


- true position for the engineer ‘to run the. meander line., A pronounced escarpment, : 7 
i? the result of the action: of storm and flood waters, will often be found above the. 


principal water level, ‘and separated from the latter by. the storm or flood. beach; — 


. another legs: ‘evidence: fsie] ‘escarpment | will often: be found at the average’ low- 


os water lével, especially: ‘Of : Jakes, the lower: escarpment: being: pecan ds from | the 
- principal escarpment . by. the normal. ‘beach: ‘or, shore,.*: *: * : ha 4 


csThis appears to: be the standard: which was ‘applied i In: die: Bureau’ So 
determination: of the meander line ofthe river in 1965, and there is. 
nothing in.the record that-supports' appellants’ apparent charge that 
the meander line was geen ‘where the water averages its heighth ' 


{sic] during ‘the :year,” rather than‘ at: the’ mean high-water. mark. 
In. response to: appellants’ allegations, the Idaho State Director, 


Bureau of Land. Management, has stated that: = 
Ra oe Inspection of * ## [the: United’ States Geological Survey. Pte angle, - 
Idaho. Falls North] shows: that: the river would. have had to raise about 15 feet 
to even get up to the levels of the.bench. comprising the river bank in sec, 18. 
_ Inspection also shows that, any. elevation higher than this would have flooded a 


large portion ‘of.the central part of the original townsite of Idaho Falls. The: — 


major portions of the newly surveyed areas in both secs. 12 and 18 are ata high 


.. or higher élevation than the original city: ‘The river flows through a deep rock 


channel through.these two sections and could not have been in any other location. . 
for many hundreds of years. : . 
‘It is probably: true that the river has fiooded in the past during. the spr ing. or 
early summer runoff period which: usually lasts from 4 to 6 weeks. However, 
this did not determine the mean high-water mark, | ‘The | mean hi eater mark 
is definitely within the rock channel of the river.’ - see Silas 
_ Some filling has: been done. by the City the past few years. * rhe fill has been - 
“placed in the river channel along the road paralelling [sic] the river in sec, 13. 
It has not been done to raise the elevation. The-purpose of the fill is to widen _ 


_ the roadway by filling in the river channel. Slack water at this point, because . ‘ : | me 
.. of the falls dam one half mile downstream - is not causing anys erosion on | the: ak 
- fill material. . ee ee : a 
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“However; the downstream dam. appears - have raised the wats elevation. 
: through sec, 18 over what it was. ‘when the original survey was made in ‘1877. 


: While it would appear super “ficially that there isa factual i issue aris- 

ing from the appellants’ efforts to refute the Bureau’s factual findings, 
on closer examination, no'such issue has been developed. Tt is not pos- 
: sible at this time either to call upon the surveyor who first surveyed 


the township in question in 1877 to explain his work or to produce 
other witnesses who were then. present. in the area to testify as to. the .° 


appearance of the river at that time. In these circumstances, the con- — 
ditions which prevailed at the date of that survey can be determined — 
only upon the basis of recorded | survey data considered with presently 
observable geographic features. The available data appears fully to — 
sustain the Bureau’s finding, that. the course. and bounds of the Snake - 
River are now, and were in'1878; essentially as:shown on the 1965 plats - 
of survey and that the lands surveyed as omitted lands do-not, and did 


_. not-at any time material, lie within ‘the bed or the banks of the Snake 
-. River. The appellants’ apparently contrary allegations are. not: sup- 


ported by evidence of any:kind,-or. offer of:evidence.-. In the absence 
of any explanation of the basis for:their contentions, a. hearing does 


not appear to be warranted, upon; this i issue. Appellants’ citation of 


authorities with respect to accretion and. reliction is immaterial in the 

absence of any showing that these actions have, 1 in fact; occurred. 
Having found, then, no evidence of error in the Baresi S hada 

of fact, the question becomes one.of the sufficiency of those findings to _ 
constitute the basis for a survey of public lands omitted from the _ 


- _- original survey of T. 2 N., R. 87 E., for the authority and the duty 


_ of the Secretary of the Tnterior to. eonidet and determine what lands — 
are public lands, what public lands have been or should be surveyed, 
and what public lands have been or remain to be disposed of by the 


‘United States, and to extend or correct the surveys: of public lands, as 


necessary, to include lands omitted from earlier surveys have been well — 
established and require little comment. See Kirwan v. M urphy, 189 
U.S. 85 (1908); John McOlennen et al, 29 L.D. 514. (1900); State | 
of Oregon, 60 LD. 314 (1949); OeV. Bihan Lumber Company, 
— A-26987 (November 26, 1954); Bernard ad and M. ue A. Gaffney, | 


__ A-80827 (October 28, 1965). 


She Gafiney decision has been challenged in: ee ve ‘Daal, Civil No: 3-66-22 in the © 
- United States District Court fey the District of. a = fie 
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“The ie died per ren gerierally: epolieble: In , determining 

eat what land is conveyed under a patent of land bordering ona meandered | 
_ body of water was stated by the Supreme, ( Court i in ie itchell v. Rae ; 
~ 140 U.S. 406, 412-413. (1891), asfollows:. 2:5 66.4 a ? 


oe ae ee * We think it a great bar dship, and one not to pe aids ed, ‘for the govern: ra 

7 ment officers to make new surveys and grants of the peds of such lakes ‘after 
2 selling and granting the. jands: bordering thereon, or represented so. to be.” Tt ‘is 
a nothing more nor less than taking from. the first granteé a most. ‘valuable, and often 


_ : the. most valuable part of his: grant." ‘Plenty of speculators will always be found, 


as: such property increases in value, to enter. it ‘and deprive the proper owner of - 
its enjoyment ; and ‘to place such persons ‘im. possession ‘under’ a new survey 


~~ and grant, and put the original grantee of the adjoining property to his action. 


_ of ejectment. and:plenary proof. of:his own title,.is a cause of. vexatious litigation 
which ought not. to be created: ‘Or sanctioned, - The. pretence for’ making such 
surveys, arising from the fact that strips and. tongues. of land are found to project 
into:the water beyond: the meander ‘line’ Tun for the purpose of : setting its gen- 
eral: contour, and: of measuring the’ quantity: to ‘be’ ‘paid ‘for: will always exist; 

since. such irregular projections do always, or in most’ cases, exist. The difficulty 
of following the edge or margin of ‘such: ‘projections; ‘and: all’ the various sinu- 
ositiesof the water line;‘is the:very: occasion and: cause of: ‘running the meandér 
line,-which by its exclusions and inclusions of ‘stich irregularities of contour pro- 
duces an average result:closely. approximating to: the truth as ‘to the: ‘quantity of 
- upland.contained in the fractional: lots“ bordering :on the lake or’ stream, The 
official plat made from such survey’ does: not show the meander line, but shows 
the general form of the lake deduced therefrom, and the surrounding fractional 
lots: adjoining and bordering on the same..-The patents when issued refer’ to 
this’ plat for identification of the lots conveyed, and aré equivalent:to and have 
‘the legal effect of a declaration that they extend to and are bounded by the'lake 
or stream. Such lake or stream itself, as a natural object or monument, is vir- | 
tually and truly one of the calls of the description or boundary of the premises 
conveyed ; and all the legal consequences of such a boundary, in the matter of 
‘riparian rights and title to land under water, regularly follow. 


Cf. Railroad Company v. Schurmeir, 74 U.S: (7 Wall. ) 279, (aes). | 
The Court, in the same decision, recognized an exception to the 
stated rule when it said that: an : 


We do not mean to say that, in running. a pretended meander line, the: sur-. 
veyor may not make a plain and obvious mistake, or be guilty ofa palpable. fraud ; 
in which case the government would have the right to recall the. survey, and have 
it corrected by the courts, or: in ‘some. other way. "Cases have happened in ‘which, 
by mistake, the meander line. described by a surveyor in the field-notes of his 
survey: did not approach the. water line intended to be portrayed. | Such mistakes, 
of, course, do ‘not bind the government. er 140 U. S. at 418. 7 
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The rule and its exception have been the subject | of numerous sa — 


: sions of the courts and of this Department. In Producers Out Cov pele 
| Hanzen; 238.U. S. 325, 839) (1915) , it was stated that :. ae 


Se Se. [The cited cases] unquestionably: support the. familiar rule’ railed: ou by my 


counsel for the Oil. Company that in- general meanders are not to. be treated as 
. boundaries and when the: United States conveys. a tract of land by patent refer- 
ring. to. an. official. plat. which shows the same bordering on a navigable. river the 
i purchaser takes title up. to the water Tine. But: they no less certainly establish 

the. principle that facts. and. circumstances may be. examined. and if they affirma- 


tively. disclose an intention to limit, the grant to actual traverse lines. these,must ” 


be. treated. as. definite. -boundaries., ‘It does not necessarily follow from. the 
presence of meanders that. a fractional section borders. a 1 body. of water and that 
a patent: thereto confers riparian rights. ae ; , 


The law: Was. summarized again: by thet Courts in: ene Win & Com: 
pany United States, 245 U. 8. 24, 29 (1917 )3" as follows: ole ae 


_—s ” ci “As a. means of. putting ‘out of. view: questions. which. are tok debatable’ we 
| at once state two. legal propositions which ¢ are indisputable because | conclusively 7 
- settled by. previous decisions... ea ON typ fh gi 
First... Where: in. a: survey. of: the. ‘public | ‘domain’ a eheds: af ree or aks is 


found to. exist and. AS: meandered,, -the: result: of such meander. is to. exclude the. _ 
area. from the survey. and. to cause it. as: thus. separated .to become subject: to the 


7 ‘riparian. rights of the respective owners abutting on-the. meander line: in ac 
cordance with the laws. of. the. several :States....Hardin v. Jordan, 140. US. 371; ae 
Kean v.. Calumet. Canal Co., 190: U.S.. 452, ABQ; Horiin v. Shedd, 190 U.S. 508, = 


519. 


“Second. ‘But whee upon fie. Sc amotion of fie eicutence of a body of. are he 


or lake a meander: line is. through fraud or:error mistakenly run ‘because there 
is no. such body: of water, riparian rights do not attach pecause in the nature of 
things the condition. upon which they depend does. not exist and upon the dis- — 


covery of the. mistake it is, within the power of the Land. Department. of the 


_ United States to deal. with the area which was: excluded from the survey, to 
- cause it.to be surveyed. and to lawfully dispose of it... Niles v.. Cedar Point Club, 
175 U. Ss. 300: French- Glenn Live Stock Co. v. Springer, 185 U.S. 47; Secur ity, Land 

—&. Baploration Co. vy. Burns, 193 U. S. 167; : et & Peper Lumber Co. Y, St 
Francis Levee. District, 232 U.S..186. a. = | 

The determination as to. whether a patti situation falls within 
fia general rule or the exception to it is in close cases difficult to make.’ 
~ Compare Producers Oil Company v. Hanzen, supra, and Jeems Bayou 
Fishing & Hunting: Club v. United States, 260 U.S. 561. (1928), with 
United States v. Lane, et al., 260 U.S. 662 (1923), and compare C..V: 

Branham. Lumber Company, supra; with Ralph L. Basseti, Edavin J. 

K aysen, A-2 312 ae os 20, 1957 ). Phe area of the land omitted as 
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= pee with es area, ae ie, cals of a lana. at the: time ae & 


‘ _of the original survey, the difficulty. involved in surveying the land due | 


to its. topography, and. the distance of the: original. meander line from 


the actual water line are some of ‘the factors that: are. considered i m a 
making this determination. — ; me 8 | | > 
. Parning then to the oe feiets. of ae case, “Gt. is. readily @ ap- 


ee parent that the Bureau and the appellants. have not relied upon the. _ 
game. criteria. in. comparing the area of the omitted. lands with. a 

"area of the adjacent surveyed. lands: . The. appellants. assert. that “in 
comparison to the:-amount.of land. platted to said patentee, 160. me 


oe acres,: said. approximately ‘28..acres constitutes less than 19. percent of 


- the orig inal patented area.” ° On the other hand, as we have already - | 
~ noted, the Chief, Division of Engineering, found that “in section 12 . 


. there.are 79.95 acres ‘of oimitted land fronting the 114.04 acres of 


7 adjoining patented land, which omission constitutes 70 percent of |. 
the patented land” and. that “[iJn section -18 there are-29.68 acres of 


- omitted land which is 43 Pee of the areas sot the € 68. 40 acres of 


Pek’ adjoining patented backlands.” 


‘The subdivisions of land described’ in ihe pittent to Daitiine which, | 
according to the 1878 survey plat, fronted on the river are as. follows: 4 


Lot 4; see: 12, containing 20. 74 acres, * 
Lot 1, sec. 18, containing 44.24 acres, 
Lot 2, sec. 18, , containing 20. 70 acres, 
Lot 3, sec. 18 fT NE 8. 84 acres, 


or an aggregate of 89. 52acres: — 7 

‘Between lot 4, sec. 12, and.the river, aeeorans to the 1965 survey, are 
“lots 14 and 15, containing 4.97 acres and 15.25 acres, respectively, .a 
total of 20.22 acres. Between lots 1,2 and 3, sec..13; and the river lies 


an area, ‘surveyed as a part: of! the Highland Park Addition to Idaho ; 7 


Halls, of 29.68 acres.. In addition, forming a part of the same body of . 
“omitted” land, there are 59.73. acres of newly surveyed lands in lots — 
9, 10, 11, 12, and 18, sec. 12, fronting on 98. 30° acres fos land in lots 1,2". 


é Apart from any consideration of: ‘the proper basis for comparison, the s analiants Hage - 


erred somewhat in the figures used: for comparison. The area of the land conveyed to 


Oe William. Damme in 1888, according to both the patent: and 1878. plat of survey, was 169.52 
acres, rather than 160.52 acres as stated. by the appellants. In referring to “approxi- 


_ mately 28 acres” of omitted land, -the appellants apparently ‘considered only the area 
i . (29.68 acres) fronting on lots in SeC.. 18 while: pycrlooning the area, oy 22 artee). routine 
- on. land in See. 12 which was patos to Damme. . 
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and 8, sec. 12. Depending upon the method: see compar ison used, then, iy 


owe find that the newly surveyed lots adjacent to lands conveyed to - 

‘William Damme contain 49.90 acres, equal to approximately 29 percent | 
of the total area described in the patent:to Damme, or approximately 
56 percent of the 89.52 acres attributed to the surveyed lots to which the 
new lots are adjacent, or the entire tract of 109:63 acres of newly sur- 
veyed: land in secs. 12 and 13:is equal to 60: percent of the 182.82 acresof _ 
land‘ contained in all of the adjacent previously surveyed lots.. Thus, 
we see that comparison of the areas in question can lead to a, TY, of 
results, depending: upon the basis for‘comparison. | 


A comparison of the areas of controversy ‘in: some of the leading | 


cases avon ane: ey of omitted stands discloses ae ie toownee 


‘heen of newly surveyed - 


| Area of — lands 
—" “lands in dispute 


conveyed 





170, 42: a.cres_ — | 





Horne v. - Smith, 159 U: Ss. 40 0 (1895)-2 ie all Approwithig taly’ xe 
ae =. 4. 600 acres: > 
eethClonk niestoch Company Vv. 158. 53, acy 1 ae ae saa alain ale 
Springer, 185, U.S. 47 (1902). sche | equivalent. 
. Kirwan v. Murphy, pri es 859, 38 acres_ : ae 4 202.00 acres. 
Producers Oil Co.'v. Hanzen, supra__.__<|°12.84 acres. - nae | 40. 00 acres. — 
_ Jeems Bayou Fishing & Hunting Club v. | 48.00 acres. -=~-}- 85. 22 acres. 

~ United States, supra. sal eon =e 

CV: Branham Lumber Company, supra... 35. 85 2 acres. a = an 18. 44 ok 
7 17.65 acres...._..| 19.35 acres. | 

} 27.10 acres. 22-2. -| 10.08 acres. 

40.30 acres... ...| 39.67 acres. 

— 3 | 58.85 acres__.-..-] 17.42 acres... 
Railroad Company ’ v: “Schurmet, supra__| 9.28 acres. - ae eal 2.78 acres. ¢ 
Mitchell v. Smale, Supras coe sie ke! 53: aores 2)! 22 ol 25:00 acres.’ see 

- Vaited: States Vv. hes ee 26:80:acres-..- ae 5.67 .acres. 5 
| sere sp aelibf of git tenets on} 7]-23;,00,a@res. 2.22 2].,12.72 acrese.s, .- 
ai 155. 00 acres-._.__| 27.87 acres. — . ; 
2) 114.80-acres__-.--] 11.49 acres. 

| 271.00 acres___-_-| 97.64 acres. 


Thomas - B. Bibkion' Co: Vv. ‘Sdnia Barbara: “15; 000. 00 acres. .=_) 


25.00 acres. | 
County, 96 F. 2d 198 (9th Cir. 1988), : ca ape ies 


le the foe six cases. Tistea’ ne Aeuly ficveyad’ lands. were Sousd to. 
have: been’ ‘properly surveyed as omitted: lands of the United ‘States, 
while in. the last four cases the courts refused to sustain ‘surveys of 
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omitted ade ad fond. rather, that, title: to the. areas in matiéstion 
had passed. from the United. States by patents issued on the basis of 


the original surveys prior to the execution of the surveys of omitted. J 
St, lands. It,is not easy to find here, upon the basis of area. comparison,’ 


8 clear rule that has. been consistently applied and that would offer 
=e ready solution, to the problem. i in the present case. - However, it is 
noted that in most. cases where..the finding of. omitted lands hae been. 
| sustained ‘the. bodies of. omitted. Jand’ have been relatively large in 
7 comparison with the areas of adj acent surveyed uplands, while 1 in most. 
cases in which that finding has. not. been. sustained the omitted areas 
have been. relatively small.§. ae fe" 7 = 
The present case, so. far as the : area of land. Savolved.; 1s cancerned, 
lies somewhere among the situations. represented by most of the Ged 
cases, but it is essentially comparable with the Branham Lumber case,. 
supra, in which the Department found that there were omitted lands 
belonging to the United States. The area found here to. have been 
omitted from the original survey is not as great, in. comparison with, ' 
the acreage conveyed, as that. found i in any oe ae first five cases noted 
above. However, the 109.63 acres. of-land. found: in. this: one tract. in 
‘secs. 12.and 18 does ‘constitute ‘a substantial body oflarid:: | 
There 3 is no evidence in the record that the course of the river was 
SO difficult to define at the point in question or that the nature of the 
terrain was such as to make a more accurate delineation of the river’s 
course unfeasible. As we have noted, the Bureau’s survey data shows 
that they river flows through a deep rock cliannel through the two sec- 
| tions in question and, ‘apparently; has done's so for hundreds of ha 
T The basis. = comparison. has. noe alwaya been. “clearly. “act fort: ‘in. the: decisions. The 
appears that ali of the bases for comparison to which we adverted have been: used, and none 


appears: ‘to have’ received official: sanction as. the proper basis. In somie:cases: ‘the surveyed | 
lands were described simply as fractional sections, rather: than as lots, and,, in Thomas B. 


Bishop Co. v. Santa Barbara County, supra, where the patented land, a Mexican. grant, — ‘ 


Iwas: surveyed as a. body, the: whole of that: mene: of land was esa smallest subdivision for ; 


2 comparison. Sys 


'8In one of the ‘several disputed: ‘Snvolved in ae Lane’ ‘case, ‘supra, “the 97. 64 acres’ of. 


7 newly: surveyed land found to exist in one. compact body. formed: 2: greater. area. than the. . 


tracts found in Producers Oil Co. v. H anzen, supra, and Jeems Bayou Fishing & unting 

Club v. United States, supra, to. constitute omitted land. The Court found, however, that . 
the evidence justified the » conclusion that in 1889 the establishment of a line precisely | 
coincident with the water’s edge would have been a matter of expense: and’ difficulty. wholly 
disproportionate to the then value of the omitted acreage, that the failure to run the.lines. 


-- with particularity was not: unreasonable and: that the waters of the lake, rather than the 


traverse line; were properly found to. -eonstitute the boundary. Again, in Mitchell v. - 
Smale, supra, the area of the omitted land was not. great as an entity, yet it was appr oxi- 
mately. six times the area of.the. surveyed Jot. of which it was a part. Thus, any effort 


to, relate the determination” ‘to area :alone ‘without consideration of. other factors: would. a 


appear to be unwarranted. . 
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; The record shows alsa that the wes oiler ling established i in dhe original Bane 


survey, for a distance of approximately 114 miles in secs. 12 and 18, 
| follows: a course that does hot: totch’ the actual course of the river aid 


which varies from the true water course by as much as 15 chains, and — 


it clearly shows that meander corners were established at points within 
that distance which reflect. something: other than the bank of the river. 
OTe undoubtedly was easier, of course, to follow the nearly: straight line 
ta depicted on the original survey. plat than to follow the actual course - 


of the river, but the omission‘of an area of land of the size represented se * 


here does not appear ‘to be the result’ of a reasonably accurate repre- 


sentation of the river’s course. “Tt ig not necessary, however, to deter- 
mine the cause-of error. The results are the same whether the error. 


arose from mistake, ‘inadvertence, incompetency or fraud’ on the part 
of the men who ‘made the’ former’ ae J ohn M eClennon et | Uns 
SUPT. ae 

‘The field fous ot the 1965 survey reveal that the reason fox that 
survey “was. that: - | 7 | | | i 
| Examination of ‘the original surveys: , disclosed “that along sorbitan: portions of. 
the river the ‘survey: of the’ or iginal | ‘meédndérs’ was: grossly’: erroneous or ‘fictitious, 


resulting in the:omission of lar ge. areas: ‘of land’ from’ the: original survey... Where’ 
this condition exists, the recor ded : ‘original meanders: are reestablished. as. poune 


aries of public land. a? 
e Upon. review of the factual de canted’ in ie cord ane the 
applicable law we are persuaded that the nature and. the. extent of the 
error demonstrated i in, the. original survey. are. sufficient, to.bring this 
case within the exception. to the. rule.that the water line. rather. than 
the meander line. constitutes the boundary: of a surveyed tract of land: 
: and that the Bureau of Land Management. was warranted | in. surveying 
the omitted lands and in asserting claim to them as public lands of 
the United States "Accordingly, appellants? Uae was. # properly | 


_- dismissed. 


"Therefore, pursuant to the authority delegated to the Solicitor ap 


é ~ : the decision » appealed from, is affirmed. 


Frank J. Bae. | 
Solicitor. 





ve The fact that the Department detarinines that an omitted area is sufficiently extenstve: 

to warr ant claiming it as. public land’ and thereupon. surveys and disposes of it does not 
“3 finally settle the: question. of the ownership of the newly surveyed area. The legal ques- 
tions. are subject to. reexamination in the courts, and the courts may either agree: that 


-. the omitted land is: public land or. find‘ that the omitted. land passed with the’ patent of - 
; the abutting: land. _ Kirwan ¥. Murphy, supra; @. yy ene Lumber Company, supra. 


Oo 
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Oil and Gas: Leases: <Apilioations: Generally—Regulations Applieaility— . : ee 


~ Regulations: Interpretation pore eS RS aie ee ; 
 pigbibitions should be s0“clear’ that tirere is no’ basis for an ‘oil snd gas Iease 7 

_ applicant’s noncompliance ‘with them before they: are interpreted | SO as to 7 ; 
iM - deprive him of a Statutory preference. right toalease...... .. a ae oe 
oll and Gas. Leases: ‘Applications: Attorneys-in- Fact or: Agents 0iN ‘and: Gas : : 
“ Teases: Applications: Sole sek be in Interest—0il and Gas Leases Pam, 


“The, regulations requiring an: eee. on an offeror ae an oil: anil 58: oe to. 


“accompany: the. offer: with,evidence. of the. agent’ s authority. to sign the: offer: <s 


in behalf of the offeror will not be applied to. reject offers filed in the name of. 
_-.,@ Dersen. who is indicated: in a: supplemental’ statement to the: offer to be. 
ee acting; as,an agent. for. another. person who has.100 ‘percent : interest. in the. .. 
., lease and, offer and. is- -designated.. as a-party in interest’on the offer form,- 
where. the language of the regulations does not clearly require. such. evidence : 
when. the offer is in the name of the agent as the offeror and signed by him as— 
offeror, | Also, the agent will not be deemed unqualified to. obtaixi‘a lease in 
his ‘own-name ‘simply: because another person is:to-obtain 100 percent interest Me 
- in the:lease and :the other: person’s interest in the lease and offer is revealed, 
, In the absence of. clear. regulatory provisions. prohibiting. such a practice. 


Applications and Entries: begat oor and Gas Leases: Applications: sole a 
Party in Interest” ae ; 


~ Ane oil ‘and: gas lease ‘offer wher ‘fled: is detective under the regilations’ ae oad 


- ~ the offeror states that'she is not the sole party in: ‘interest and indicates that | | 

another: person will acquire: full interest: in the Jease,. but does. not ‘properly 
ie. identify. the. individual. DY. stating both his given and his surname; however,, eo 

"he the. offer may. be. considered as being cured and having priority when. a sup. 


oe - “plemental. statement is submitted. signed by. the offeror and the other ‘inter- i. 
cate — ested 1 party, properly identifying. him, oe ee 


" ABPEALS: FROM THE BUREAU OF LAND MANAGEMENT 


" Bapeats appeals to-the Secretary of the Interior have been’ ‘filed: by: _* 
| Messrs ‘A. M.' Shaffer and’ D: Ev Sanburg (A-30561) and by Mrs." 


eae Betty. B..Shaffer.:(A-30563) from..separate decisions by the. Chief, ’ 


Branch. of Mineral “Appeals, Office of Appeals and Hearings, Bua | 
of Land: Management, dated September 20, 1965, affirming land office: 
decisioris' ‘rejecting oil’ and’ gas lease offers or canceling: oil: and gas. 
- deases. « _ Because the two. ‘appeals. involve similar issues concerning the: 
| parties - in, interest. in oil and gas. lease offers, ae have been consoli-’ ; 

dated for the purposes of ‘this decision. re 


eae ee ley 


| of Wyoming land. ofice decisions, dated Mareh 12, 1968, rejecting 24 a | = 


ve) LD. No. 10 


_* ‘287-6086 —1 
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oil and gas lease: offers filed’ either ar anuary, 26 or on, 1965, ik Mr. ou; 


Shaffer named as the offeror.? Tn item 6 of the lease offer form the 


offeror checked. a statement. that. he “is not the sole party in interest” _ 
and stated that “D. E. Sanburg will acquire an interest.” On Febru-__ 


¢ = ary 9, 1965, within 15 days from the date. the offers were, filed; the 


following statement signed by A. M. Shaffer and D..E. . Sanburg was: ~ 
: submitted for each of the offers: 3 


| ‘This statement is submitted in accordance with the regwiations, ‘and’ D. E. 


was. appointed as agent: for D. E.. Sauburg to check, prepare and file ihe ‘above 
described application and A. M. Shaffer is to receive a cash compénsation only for 


doing the work. D. E. Sanburg owns 100% interest in the offer’ and lease. There _ 


is no agreement or understanding between them or any other person; either verbal 
or written by: which A. M. Shaffer or any: other, DeOH ‘LS: + tO receive oy interest 
- in any operating agreements under the lease. peo. | 
_.. It is further stated‘that both D. EB. Sanburg: and A. M: Shaffer are native born . 


eitinens of the. United States and neither of their: interests, direct: or: indirect. in | : 


oil and gas leases, a or ‘offers and. options exceed ‘246, 080° acres in the | 
. State’ of Wyoming. a ee a a eee s 5 ; a 

“Mrs. Shaffer’s orl ‘Ibo stems ae action ib the 3 Wryointig. land os 
7 office, affirmed. by.the Director, taken in. decisions dated March 11, 
1965, which:rejected 38 oil and gas: lease. offers: filed’ in. her:name on 
January 25, 1965; and. canceled 45: oil: and gas ‘leases issued: effective 


| March an 1968, pursuant torother offers-she had filed on. January: 25; _ 


1965. . Te Item 6 of the lease offer form, Mrs. Shaffer. also indicated - 
that she was not the sole party.-in. interest. in the ‘Jease,.. and on.each 


form. listed the name of a.person who was to. aequire, Or: had an interest a 


in the lease. The wording: of. this statement: varied‘somewhat:on the 


_ forms.? - However, within’? 15 days from the filing’ ofthe offer identical .. - 
signed: statements, except as to the name of. the party. listed i in Item 6. =" 


os cand 2 as, to his’ or. her acquisition, of Stnenship: were, e filed.” They read. a | 


“paesaant to R. g, 2478 ; 43 U. 8. 6. 1201, ‘Subpert : 3193. 3a) (a3 - 
[heré and elsewhere eheue a. blank space is left in this never eee the - | 
name: of the person indicated i in Item, 6] has entered into. an. oral agreement with 


“a'The serial numbers of the oil and gas lease offers involved: in this- appeal: (A-30561) ‘by 
Messrs. Shaffer and Sanburg are.listed in Appendix A. of this decision, :p. 303. 

- 3The statement : made on the lease offer form in Item 6 is: set forth opposite the. serial 
numbers of the oil and gas lease offers. or leases involved in Mrs, Shaffer’s: ‘appeal (A 30563) 
in Appendix -B, p.. 304 of this. ‘decision. ° . The. appeal as; to three of the léases, Wyoming 
0314524, 0814525, and 0314528 was withdrawn py the appellant, and dismissed by a,. 
decision of this office dated March 18, 1906 (A~30563a), and those serial - numbers are not 
listed in the appendix. @ f 

“One: offer, Wyoming 0314527, which was velectad by the Janda: ofice and listed in the i” 
appeals to the Director, Bureau of Land Managément,. and to. the’ ‘Séeretary,” is not listed 
in the Bureau.appeal decision. This. apparently was through inadvertence. asthe decision 
correctly gave the number of ‘offers as 388, ‘although it listed. only ‘37 serial numbers for — 


offers:: ‘In the exercise of :the Secretary’ 8g ‘supervisory. authority, the appeal will be con~ 4 


. sidered as to the rejection - of. that peal and it is listed in ane appends: of. this Hecision. : 
despite the omission in the decision below. se 
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Betty Shaffer celative to. the abave: described application. o or ae MGuinee consti- Me gi 


ieee ate Shaffer a as his: agent for the purpose of filing said application or lease; 


and. Betty Shaffer. hereby state that there is. no - - 7 7 


agreement or cderstadaiie between them:or with any other person, either. oral or | 


written, by which Betty. Shaffer or such: other person has: received or is to receive aa co 


- any interest in- the lease when. issued, ‘including royalty. interest or. interest in. any | 
operating agreements under the lease. - The oral agreement between: the parties: is. 


: that ‘Betty Shaffer is to receive a cash consideration based solely on: an hourly’ ae : _ 


“ae rate for the checking, preparation ; and filing of said application. 


. Betty Shaffer is'a native borm citizen. of the United ‘States and her. direct. or ga ~ 
” ‘indirect interests. in oil. and: gas leases, applications ane ae therefor do 2 not tee 


exceed 246, 080 acres: in this State... 


appliedien 6 or. - Tease is a. -native porn. citizen. of. the. United . States. fas. to several . . 
of the persons this statement: indicated that they: were: naturalized. citizens}. 


4 ae is to: acquire a . 100% interest i in. fe above gs 


whose direct or. indirect interests. in oil and gas leases, . potcasions or. offers hes = 
- ther efor and. options. do not exceed. 246, 080 acres. in this State. Y 


Both of the statements quoted above which were filed. to sipplement eo 


| the offers filed 1 in ‘thie 1 name of Mr. Shaffer or Mrs. Shaffer, contain sub- 


Ss fe stantially the same. information. and. set, forth. a similar relationship 7 on 


_ between: either of. them and the party 4 im interest named i in. ‘the: © PARE 
. ticular statement. oo 7 : 


~The land office. consisted aii of the: offers’ a ‘be defective on a er 


ts grounds. The first was. that the: named’ offerors were not. qualified : 


| : applicants. for. the. leases. since the. statements filed showed that they 7 
ca were simply, employed: as agents: for the real parties in interest and. had 


_ no interest in'the:offers or‘leases.. The second wasthat the offerscould = 

not be considered’ as ‘properly. filed by the Shaffers as agents” for the 
other persons, because there was no disclosure of the agency relation- — 
ship at the time of the filing of the offers and even if there had been, a 
the offers were not. accompanied by. statements setting forth the inter- ‘a 


; ests of the agent, and principal as required. 


‘The: land office decisions were affirmed: on oe to the Dirdetée bak: oe 


; the grounds of affirmance are not too clear. Seeiningly, it was on. the | 
basis that the evidence required when an offer is ‘filed. or submitted : 
(signed). by'an agent for another was not furnished. The Bureau’s 


decisions referred to the fact that no evidence was furnished astothe . 


a Shaffers’ authority to sign the lease offers for the other parties or'as _ | 


to any commitment. on. their part to assign the tehate,, ae issued, = - 


- those parties. 


The following provisions in the regulations are relevant in. ‘con- | 


> sidering these: appeals: ee a ie eet Ue ne a 
ooo 8123.4 (d)—Bach offer must be ae tized * - oe * ‘by the offeror nea - 


offeror’ S duly authorized attorney i in fact or agent. oe ee, 2 oe eee: 
4B CFR 3128. 2—Bach offer, when first filed, shall be accompanied by: ae 
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(e) (1) * * *® evidence of the 5 auihoriey: of the aemiegdaace or agent to sign 
the offer and: lease, ie the offer 1 is. Coo me ‘such etrey or. peat on: behalf of 
the offeror.” ieee 
(2) AL statement over the e offerors edie ne forth whetner fie. offeror’ ‘Ss 
-. @irect-and indirect interests. in oil- and gas leases, applications,. and offers therefor © 


and options exceed 246,080 acres in the same State of which:no more than. 200,000. =} 


_ aeres are under option. * a al and i in ase if the OR SrOr is an individual, a 
statenient of his citizenship.’ 
8): A signed: statement byt the offeror. that hei is the aia. eae in interest 1 in 
| the offer and the lease, if issued ; ‘if not he shall set forth the names ‘of the other 
interested - parties. © ‘If there are other: ‘parties interested : ‘in the offer'a’ separate 
| Statement : must be. signed. by them and by the offeror, setting forth the: nature 
and extent of the interest, of each in the offer, the nature of the agreement between 
~. them if oral, and a. copy of such agreement if written; Such separate. statement 
and. written: agreement, if any, must be filed not. ‘later than 15 days after the 
filing of the lease: offer, . All interested Parics must furnish eviderice Of their 
: qualifications to hold. such lease interest. - % 
— (da) (1) If the offer is‘ signed by’ an etamney in’ fact or agent: ‘it shall ‘be ac- 
; companied. by separate statements over the signatures of the attorney in fact or 
- agent and the offeror stating whether or not there is any. agreement or. under- : 


| standing between them or with any other person, either oral or written, by which ” | : 
the attorney in fact or agent or such other ‘person has: received or is to receive 


any interest: in the lease: when issued; including: royalty. interest or interest in 
any operating agreement under the lease, giving full details of the agreement or 
understanding if it is a. verbal one, The statement must be accompanied by a 


copy of any such written agreement. or understanding. If such an agreement or 


understanding exists, the statement of the attorney in fact or agent should set 
; ‘forth the citizenship of the attorney i in fact or agent or other person and whether 
his direct and. indirect. interests in’ oil and gas leases, applications, . and offers 
- including. options for such leases: or interests therein exceed 246,080 acres in any 
one cya of which. no more than. 200 000 : acres may be held under option, ee 


fling of the offer, Re a 


< ~ Regulation. 43 CFR. 3198. 3 5b): provides that an offer not: j in ‘accord | 
, ance with the regulations will be re jected. and will afford the offeror 


DO priotity. . : S ee | tie, ' : 

The - appellants object to the reasoning in. the Bureau decisions, 
yeh other matters. they refer to the definitions given in the reg- 
ulations of “sole, party. in. interest”. and “interest”? contained in. 43 
CFR. 8100. 0-5 (a), which reads as follows: oe | co a 


3%: % *& A-gole- party in: interest in a lease or. ‘offer to. ease is a ee eho is 
and will. -be vested with all legal and equitable rights under the lease. No one — 
is, or. shall be deemed to be, a. sole party in interest with respect. to a lease 
| in which any other party has. any of. the interests. described in this section: 
The’ requiremént ‘of disclosure in: an ‘offer .to lease of an: offeror’s or other _ 
‘parties’ interest in a lease, if issued, is predicted on ‘the: departmental policy 
that, all_offerors and other parties having an, interest. in simultaneously filed © 
, offers ‘to Tease shail have an, equal opportunity. for. success in. the drawings to 
determine priorities. | Additionally, ‘such disclosures provide the means for main- 
taining adequate records of acreage holdings of all ‘guch parties where such 
interests constitute - chargeable acreage noMines: “An “interest” in the ‘lease 


: 208).  ALOM, SHARPER BT ALL, BETTY B. “SHAFFER — -897- 
“i, 3 Decided Ootover 7, ne ae re 


. includes, b bat is not limited to, ey title interests, overriding royalty interests; oe 


ie working interests, operating rights or options, or any agreements covering. such 


“interests.” Any claim or any. prospective or future claim to an. advantage or. 
benefit - from a lease, and any’ participation or any ‘defined or undefined ‘share 
-in any increments; issues, ‘or profits which may be derived from or which may 
accrue in any manner from the lease based. upon or pursuant - to any. agreement 
or understanding existing at the time. when the. offer. is filed, is deemed 0 
constitute an “interest” in such lease. 


‘The: appellants contend that the purposes as sated in ae Ps 
for requiring the disclosure of the parties in interest in an offer or - 
lease, .1.e., to provide equal opportunity in drawing and to, provide a 
means es maintaining acreage holdings records, have been fully satis- 


fied by the offers and statements filed by them. Appellants. also 


— contend that the Bureau. decisions overlook the fact that although | 


ae the other party. in interest in each offer will acquire a 100 percent 


interest in the lease when it is assigned to him the holding of the mere. 
naked legal title is an interest, within the definition, and thus the 
Bureau i Is wrong In concluding that they have no interest whatsoever — 


2 in the lease offers. - They. also contend that. there is no prohibition _ 
_ in the Mineral Leasing: Act of 1920, as amended, September 2, 1960, 
‘74 Stat. 790, 30 U.S.C. § 181 et seq. (1964), and in the regulations 


against the procadire which they used in filing the lease offers with 


- the understanding that another person would ultimately receive the © a 
- full interest both. legal and equitable upon assignment. to them: after Bins 
- the lease issued. Instead, they. contend that the Bureau has expressly 


permitted the filing of lease offers by persons who have made a . 


7 showing that 100 percent interest-in the lease when issued will ‘be in are 


another person:.. Most.of the documents they. have submitted ° as 


“proof” of this are lease offers with a statement signed by the named _ . 
offeror and another. indicating 1 that the lease will be assigned to the ~ 
other party when it is issued, and indicating the holdings as to. acreage 


_ andthe citizenship of both parties. They contend that the Bureau’s 
~ distinction of such cases on the grounds that. in these other cases the 


agents’ actions were authorized. and the agents were committed to 


assigning the offers and leases is not valid... Appellants contend. that 
there is no real difference between these cases and their filings and that 
their offers. should be accepted as meeting the requirements just-.as 
much as those referred to by them. ‘They also contend that the dleci- 
sions. by. the Bureau. penalize g good faith and honesty.and put a pre- — 
mium on dishonesty, since if they failed to disclose the other parties 
in interest there is no. pquestibn but. oe leases woule have been. issuiod | 
to them. : 
The ee also contend that os , procedure followed. ay: them _ 


: has been used for years by knowledgeable. major oil companies and kos 
| Se all Rocky Mountain area land offices have a ~ procedure, we 
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| They oon tend that the action. by the Bure eau as to their. offers ana 


3 leases Is a. change from recognizing ‘this proceduré, and that it should . | : 


not be made without. affording those affected thereby adequate. notice — 


- published in the Federal Register, and. should. operate prospectively 
rather than retrospectively. They contend that the reg ulationsarenot.  — 
so clear as to demonstrate that the procedure. they followed. wasinvio- 

—- Jation of them—~as indicated by. the recognition by the Bureau of simi- 
Jar procedures 3 in other cases. They suggest that, if the regulations are 
go uncertain and incapable of being clearly audéeatood: they should not. 


5 be applied to their detriment, since many cases have held that where 


| & person is to be deprived of a statutory preference right because of =. 
. his failure to comply with a requirement of a regulation, that regula- 
_ tion should be so clear that there is no-basis for disregar ding hisnon- 


-eompliance.. They also suggest that where there is doubt as to the 
regulation or where a practice has prevailed inconsistent with a new. 
‘interpretation of a regulation, there is authority by which the Sec- 
retary can waive the requirement so that the new interpretation will : 
be given. prospective application only, citing Franco Western Oil Com- 
pany et al, (Supp.), 65 I.D. 427 (1958), upheld in Safarik v. Udall, 
304 F.2d 944. (D.C. Cir. 1962) ; cert. denied, 871 U.S. 901. 

‘Mrs,’ Shaffer adds further arguments concerning the cancellation of 
the leases. Briefly, she contends that a defect in the recitals in the offer . 
to lease and in the form of the supporting statements of interest isnot 
~a ground for administrative cancellation: ‘of the issued leases under the _. 
Mineral Leasing Act and. applicable regulations. She also requests — 
that if the Director’ 's decision. is reversed the leases should be redated 
as of the first: of the mouth following’ the decision on appeal, since de- 
velopment of the issued leases has been HeTUpee by these pro- | 
ceedings. | : | | 

* Whether’ the ddndallation « of the ae was proper depends upon — 
whether the offers were defective when the leases issued: pursuant to 
them. This depends upon whether the Bureau was: correct 1 in nL OneNaO: | 
| ang that the offers violated the regulations. : ; 


In considering whether paeulntions: should bes inter cipieied, fo the 


detriment of persons seeking oil and gas leases who would have a _ 
statutory preference to a lease, it is true, as appellants have contended, 
that the regulations should. pe so clear that there is no basis for the — 
applicants’ noncompliance, and if there is doubt as to their meaning — 


and intent such doubt should be resolved favorably to the applicants. 


a See William 8. Kilroy et at., 70 LD. 520 (1963) ; Donald C. Ingersoll, — 


63 L.D. 397 (1956). We turn then to a consideration of the regulations © 
~ and their applicability to the cireumstances ee here j i ‘the light | 
7 of this sae ed ee a 7 : : 


od 
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pie regulation 1 requiring ‘the showing: as to emidence ot authori, cn 


. | “ae agent:and the statement of interest by: the agent formerly required 
- the statement not. only ‘where the offer. was signed -by an attorney. in -— 


ey fact or agent (as. the regulation . now. provides) but. also. where the 
attorney in fact or agent had. been authorized to act on behalf of the 


~ offeror. with respect: to the offer or lease, 43 CFR 192. 49,(3) (4) (1954 a3 


ed. Yi In applying this regulation, the United States Court of Appeals 
for the 10th. Circuit. found that where an offer in the name of:a — 
principal. had. been signed ‘by the principal himself, but an agent had. 

7 authority to act in his behalf as to the lease both before and after the 
offer to lease was filed, the agent was properly requir ed to furnish the 


7 statement and the offer was defective i in the absence of such a state- | 


= _ ment. Pan American. Petroleum Oorp. Vv. Udall, 352 F. 2d 32. (10th — - 


“Cir. 1965), upholding. Charles. B. Gonsales et al., 69 I.D. 236. (1962), 
and distinguishing, upon. the basis of a. difference j in showing as to. the — 


3 agent’s continuing authority, Foster v. Udall, 335 F. 2d 828 (10th. Cir. ie Ma: ; : 
. 1964), which. reversed. Eugenia Bate, 69 LD. 230. (1962). The Court i in oe 


= Pan American.and also ‘a Court in another: case applying the same i. 


oo ~ regulation, Robertson v. Udall, 349 F. 24.195 (D.C. Cir. 1965), em- <7 
: phasized that the: type « of work performed by the undisclosed. agent in. - 


preparing the forms, in some instances selecting the lands, and nego- 


— tiating - for the sale of the leases was the very type of ¢ agency. relation- a8 ro 
Sa hp contemplated. by the regulations. ‘In the Robertson case, supra, — 


: indeed, some of those actions were not performed by. the: agents, yet the | 


& agency relationship’ and the applicability of the. regulation as. deter- : i 


a mined in. the Departmental decision, Evel Lyn Re “Robertson. ot al. ‘ 
; A+29251 (March § 21,1963), was upheld.» i , 


In those cases,. ‘the name of the agent feel his. weluaoahip to the Qe | 


o principal and. interest in the offer. were not disclosed. when: the. offer 


was filed... In. the cases before us, with one exception, the names of — | 
the principal and agent. are disclosed in the. offer; all that is lacking 


is the nature of. their relationship | and extent of. interest. The pri- 
_Imary answer which the Office of Appeals and Hearings. made. in 
response to appellants’ contentions that the requir ements of the. regu- 
_ lations had been satisfied by their offers and statements, was that the 


ie appellants had offered no explanation. of their failure to furnish. evi- « 
dence with the lease offers establishing that the.person who wasnamed ~ 
as the offeror was in fact authorized to sign. the offers in. his or her 


own name as the party. in interest, who was. committed to assign. the 
: leases, cha issued, to: the person: named as. having an inter est, or that.he 


was. authorized: to sign the offers in his. own name as an agers for ~~ 


| ‘such. ‘person. 


= Its true that the Shafer: offers: did: not eens with the ‘apeniey: ae 


Provisions when filed: ‘since. e. they cwere not. - accompanied: by. evidence mes 
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se of ths authority of the ea oe sign in n behalf of the offerors nor was 
there submitted with them the: statement’ requiréd of an’ agent con- 


‘cerning his arrangements with his principal.” However, it is our ¢on- 


- elusion that the agency provisions are not so clearly applicable that 
appellants should be held to compliance withthem. nr 


fm The agency provisions make'a clear: distinction’ ‘bakiee: che. ‘agent. 3. - 
7 and the offeror. They also clearly refer to : signing of the offer by the | 
~~ agent in behalf of the offeror. They could be read then to apply only | 


| to those offers where the principal i is named as the offeror and the pent . 
the “emer wording e the regulation a statement v was ee even 
though. the agent’ did not actually sign the offer in behalf of the 


offeror. The Court in the Pan Dine case, Supra, noted (at 35) _ 


that the regulation had been replaced “by an apparently more sensi- — 


ble one requiring dir ectly the disclosure of all outstanding interests in — 


_ offers to lease.” From the discussion in that case it would appear 


that the situation it involved would be considered covered now by 48 


CFR 3123.2 (c) (3), the sole party in interest regulation and that the 
| agency regulation could, not unreasonably, be interpreted by. offerors 

as covering only situations where the principal i 18 nained as the offeror | 
‘ and the agent signs the offer expressly as his agent. | 


_ There is no provision in the regulations which clearly requires an 


| agent who files an offer in his own name and lists the party who will — 
ultimately have the full interest in the lease to show that he has any © 
“authority to sign the offer in his own name. F urthermore, there does 
not appear to be any advantage to appellants | from following the 

course. that they did rather than to‘name the principal as the offeror 


and sign as his agent. As the appellants have pointed out, the indi- 


vidual named as the offeror is chargeable with the full acreage of the © 
offer and lease, and so also is the other party designated as having the | 


pa 100 percent interest. The interests of both the agent and: principal eee 


have been revealed so neither of them could obtain any advantage 1 In & 


‘drawing of simultaneously filed offers. | The qualifications of both to — 
hold a lease have been set forth so there is no ‘question in that’ respect. 2 
In short, the purpose. of disclosure underlying the agency, provisions 
Is aaahed by compliance with the real party in interest provision. 
Since neither the letter nor r the. spirit of the Agency regulation has 


| ae to fhe: Gaplention and interpretation of the repulaiion should. be 


resolved in the appellants’ favor and that they should not be penalized 
tor failing to comply with provisions of the e regulation. whose appli : 
— cability is far from certain. | | | | 

. 8 The. mandatory oil fate gas offer. and ‘lease. form. (4.1158) has. two. lines for sizuataee as 


by the offeror, one designated for “(Lessee signature),” the other, for “(Attorney-in Tatty he 
one Shaffers: meneda all the offers ‘ on the lessee slendeure line. 2 . . Spray 
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| : : * Accordingly, x we Fcoiciads that the agency provisions ‘of the regula; : 


ag tions. are not to be applied to an offer filed. by an agent in the cireum- 


"stances of. these appeals. If it is felt that the practice. followed by the 
appellants 1 1s objectionable, the regulations should be amended to make 
the offerors’ obligations clear... h aes 
‘There remains ‘the question, of whether the offers satisty the require- | 
ments of. the sole party; In interest provisions of the regulations. __ 
_ Since each, of the Shaffers was named _.as the offeror and since each | 
| of them indicated at. the time the offers were filed that he or she was 
not the sole party. in interest and (with, one exception), indicated. the 
name of another person who had or would have.an interest. in the lease, 
| they complied with regulation. 43 CFR 8123.2(c). (3). That regulation, 
also required a further statement. of the nature and extent of the in- 
- terest of all parties. in interest: and the nature of the ag reement between 


them to be filed within 15. days. of the filing of the lease offer, together La 
with evidence of the interested. re qualifications to hold such. a 
| - Tease, interest. + we 
a Although de seareriente < were, ee filed, ‘the. ern office aad the ee 
‘Bureau found them obje ectionable. The land affica concluded that they . 
: revealed the person signing the offer: to.be not qualified as an “offeror” 


because the supplemental statemen ts filed. by each of the Shaffers and — 
; the “other party. in, interest” in the lease indicate that the other party. 


“owns”. or, “is. to. acquire” - a. 100. percent. interest. in the application eae 


(offer) or lease, and that Mr. or. Mrs. Shaffer had been appointed only — : 


~ asthe agent: forthe. other, party in. preparing and filing the application — 8 
a and- -was -to receive: only. a. cash, ‘compensation for the ‘work. ee held cow 
that if the, other ‘party in: interest has 100.percent interest: in. the lease - 


or offer, the Shaffers could not be qualified offerors... However, it-is_ . 


‘ _ true, as. the: appellants have indicated, that.a‘ “naked” legal title may be - : 


tae held by one person: with: a 100. -percent: equitable interest: in another. . ts 
— Under 43 CFR 3100. 0-5 (a) a sole party. in. interest in alease.or offerto = 


lease is defined as one who is and. will be vested ‘with. all legal:and - 
| equitable rights under. the, lease.” With. the offer i In the name of Mr. 
or Mrs. Shaffer, neither. he nor: she: nor the other party in interest.can 
be considered ta be.a sole.party in interest... The regulation states that 
an “interest”. in. a. lease ..includes, but. i 1s: not limited, to “record title. 
interests”. and other. described. interests. Thus, an oferor -who is to | 
retain only: the. legal. title;in a lease, if issued, may: pr operly. file'an oil | 
and. gas lease offer, provided ‘he. indicates that he.is not the Bole party | 
in interest and otherwise satisfies.the regulation... aon : 
The, Office of. Appeals: and ‘Hearings didnot. disctiss ‘fe objection of Pre 


; the land office but objected to the fact that the parties in this case failed 


i - to spell, out:, how the. full, interest In: the lene —analading: the. legal af 


a 287-603 —86 2 oe 
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| title—would be obtained by the othe oy in Titers Tt. said that... - 


® no ‘evidence was submitted that the Shaffers ° were ‘committed to assign Ys 


any lease that was issued to the principal. “There is only one way in . 
which parties can obtain recognition by this Department of legal title 


-in someone other than the person named as offeror and lessee, when 


the lease issues, and this is by filing an ‘assignment ‘which must be 


_ ‘approved’by this. Department before the Jessee-assignor i is relieved of. 


his obligations under the lease and the’ assignee accepted in his place. = 
See: 43 CFR. 3128. 2(e). ‘Regulation 48 CFR 3128.2(c) (8) requires ee 


| that. the nature of the agreement between. the parties, if oral, which j is” 


: applicable here as the parties have asserted that the: agreement was” 
oral, must be set forth: | The parties have indicated the extent of the 


interest that the other party will acquire and the basis of the: consider- 


ation of the persons in whose name the offer i jis filed. ‘Since statements a 


Coe: agreements should be ‘interpreted ina reasonable and sensible 

manner, it is proper to-assume that: the agreement implies an. under- oe 
‘ standing that the transfer. of the legal: title will be made in the custom- fot 

ary and required method. Thus, I believe that the spirit of the 


.“ regulation is satisfied by the information given. by the appellants and — 


_. that the “nature” of the agreement has been shown, although allofthe 


| details as to means of executing: the agreement have not been set forth. 
> The requirement: which the Bureau attempts to impose here would. 
require the means of executing the agreement as well as the extent of 


the interest of the parties. This does not, appear warranted without: _ 
a some express language in the regulation. - - | | 
i. - Accordingly, the offers here, with one exception’ nediag priority | 8 
of filing, can be upheld as coming within ‘the. requirements of 48 CFR. 
- 8123.2(c). (3). We must eoncluide See ey the” decisions: ee ‘the eo 
- Bureau are erroneous. an 
_ The one g exception: referred t to above is an voffer filed aby Mrs, . Shafer, oD 


Sect Ea 


ee par ae in interest and aated “Marvin will a acquire full interest in n lease.” 
| Since the one name “Marvin” i is not an adequate identification of the 
- person who was to: acquire the interest in the lease, the offer was clearly oe ae 
‘deficient when it was filed under 43 CFR 3123.2(c) (3) as the names 


| o of the other interested party must be set forth with the’ lease offer * . 
when it is filed.. This would require at the least both: the given name > 


-. and: the surname of an individual, if the interested party is an indi- — ee 


vidual. However, that provision also permits the filing of a separate 


‘ 2 statement by- the. offeror and other. parties in ‘interest: within. 15: days : te 
- after the filing of the lease offer. “Such a statement: was: filed asto this . —. 


_° @ffer which identified the party i in interest as Marvin Wolf: ‘Since this _ : 


identification is ‘clear from that statement ‘the deficiency may be'con- ~ 


sidered cured : at E that, time and the offer. may be consideted ' as: having ; a 


i 208) as AL M. SHAFFER BT AL.; BETTY’ B. SHAFFER | BOR 


; priority as aot the date the statement was filed: Cf. ce B. Webb, | 
» A-30458 (November: 30, ant) one G. Lowry, A-30487 (March 


16, 1966). 


The remaining snestion to = roasted pertains. to Ree Shaffer’s . 


., request that the leases which were erroneously canceled: by. the Bureau | 
7 decisions be redated. as of the first of the month following this decision. < 


She states that there are no. statutory. or regulatory. provisions. ex: 


pr essly applicable to ‘such a situation where a notice of cancellation is 
_ issued, but suggests that the leases are basically in. the same position: a 
ag the offers, and that leases issued. pur suant to the offers would be dated a Lt 
pee only as effective after this decision i yssues. -.-. ¢ | ae 


Generally leases are issued as effective the oe ree of, the. month 


- following the filing of all required. documents. for the. lease offer.” * 


~ Since appellant points to. no statutory or regulatory authority: for re- 
| dating the leases, and since the appeal had the effect of suspending the _ 
effect of the land office’s action in canceling the leases, leaving the leases’ 
in operation during the appeal, we see no basis for changing ‘the 
statutory term of the. lease by ‘redating” them. Her: request is denied. 
The request, for oral argument. made by some of: the eens is’ 
_ also denied in view of the decision reached here. : : 
Accordingly, the decisions of the Bureau are reversed cad thes case’ 


- records returned to the Bureau for further consideration. Tf all else 


be regular, the leases shall be considered as effective on the date stated” 
on the lease forms, and the lease offers shall. be considered as having 
priority as of. the date they were filed, with the exception of lease offer ~~ 
Wyoming 0314478, which shall. have POR as. of the. date: the e 
: supplemental. statement was filed. he 
ERnesr E Ore ba es 
_ Assistant Solicitor. hak 
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ease Offer Serial Numbers ; 


| | Wyoming ae: Wyoming 0314623. i “Wyoming 0314661 


0814596 0314624 0814676 
7 0314597 Se one, 2 0314641. — 0314677. sf ; 
0314609 0814642 ~. 0314679. 
0314610 0314643 0814680. 
0814617 0314658. “  O81468F 
_ 0314620 pA 0314659 8 0814682 
oe ot OBT4682 a 0314660 o°. 


814687 
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oa APPENDIX B (A~30563) 
oe a Tau Offers | | 


- pea Numbers ; 


Wyoming 031447 oe 


Wyoming 0314478 eat 


| Wyoming 0314498 § 0314631. 


Wyoming 0314577, 0314578, 


Sian in: i ieni 6 > 


Marvin Wolf will have interest in 
“Tease. ae yg 
Marvin will acquire full interest “in — 
Coe oe es 
“Marvin 1 aa er | in 
lease. 
: Marvin Wolf will acquire an | interest. ; 


"0314579, 0314580, 0314582. 


Wyoming 0314520, 0314526; 
0314529, o2i- ; 


(0314527 5 
3990, 0314532, 0314533. 
Wyoming 0314581, 0314583, 

0314584, 0314586, 0314587, 
- 0314588, 0314589. 
Wyoming 0314557, 0314558, 
0314559, 0314560. 
Wyoming 0314511, 0314512, 
0314513. 
Wyoming 0314517, 0314518, 
0314519. 
| Wyoming 0314499, 0314500, 
0314501, 0314502; eee 


* Wyoming é 0314470, 031447 1, 


0314472, 0314473, 0314474, | 
0314475, 0314476, 0314479, 


Melvin’ Wolf will acquire interest, - | 
lease. 7 7 : 


~ Melvin Wolf will acquire si interest. 


| Elaine Wolf will acquire an. interest. | 


Samuel endl will acd: interest in 


this lease if issued. 
‘Banal: Mandel a ach: interest in 
lease. | | 
“Rita: Mandel well acquire interest in , 
‘lease. ea ee : 


“2 Leases — 


Marvin Wolf will acquire interest in 
lease. | a meg, 


0314481, 0314482, 0314483, 
0314484, 0314485, 0314486, 
0314487, 0314488, 0314490, - 


0314491, 0314492, 0314493, | 


“0314494, 0314495, 0314496, 


0314497, 
_ Wyoming 0314521 fecsen 


Wyoming 0314522, 0314523,. 
0314531, 0314534, 0314535, 
~ 0314536, 0314537, 0314538, 


. See footnotes at end of table, 


Melvii Wolf will acquire interest in 

- lease, if issied. 

Melvin Wolf will acquire interest, in 
lease. 2 
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ieee » Serial Numbers - , vs Statement in Item 6. i, 

‘Wroting 0314549, 03 14550, - -Eldine Wolf will een an. interest. 
0314551. os des. | 

Wyoming 0814516... Stil Mandel wil acquire i interest in 

| lease, = | 


Wyoming 0314504, 0314505, ‘Etta’ Maridel will acquire interest. in 


0314506, 0314507, 0314508... lease. . ee | 

4 The appeal decision of the puteow in panes these statements Bes some errors were are corrvoked aS set 

forth in this listing. ae os fe Pe, eee Phe, aay te 
45 * See nm omote 2, second paragraph, concen this offer. . ros or, 2a 


- ARTHUR LL: RANKIN 
7 -30508 7 a Decided October 20, (1966~ 


7 kane ne Act: Generally —Mining Claims: Generally Phosphate | 
Leases. and ‘Permits: Permits—Applications and ‘Entries: :Priority.. 


be holder. of a mining claim “located after the ‘enactment. of: the ‘Mineral 
. Leasing. Aet has. no statutory. or. regulatory. preference right toa phosphate , 
a7 prospecting permit. simply because. some, ‘phosphate. is: discovered. on his | 
claim ; his application for a permit ‘is therefore subordinate to an _applica- 
tion. for a permit. filed prior to his. : “§ 


7 ‘Mineral 3 Leasing | Act: Geuerally—Mining Claims: ‘ands Subject to 


Minerals such as phosphate which. are subject to. disposition, under - the Min- 
'. “eral Leasing Act of 1920 ‘have not. “peen. ‘subject. to. location under the 
on “mining laws since the enactment of that act; in order for any claimant loca- 
oe ting a mining’ ‘claim: thereafter for minerals subject to the mining: laws to — 
or have any rights to: phosphate: within his. claim, his-claim: must be validated 
by. a discovery of a valuable deposit of a mineral locatable under the mining 
_. laws prior to the time when the land is known to: be.valuable for a leasable 
: niineral or an application. for a permit or lease for a leasable mineral ‘is. filed. 


Mining Claims: Determination. of Validity—Mining Claims: Discovery— 7 
. Multiple Mineral iene Act: aS ae Resources Act: » 
Generally 


Because Congress expressly. limited the. effect. of proceedings under the: ee 
face Resources Act, a determination under that act that a mining . claim. 
is subject to the limitations and restrictions as to the surface resources of 

: the claim provided in section 4 of the act because of a lack of a valid dis- 

oR covery on the claim does not invalidate his claim or operate as res judicata 

-. on the issue of. discovery i in the event of contest proceedings: initiated: by. the 
United States or a proceeding prone: under section 7 of the ee Minerak 
Development Act. | beg 3 Smee 


“Surface Resources Act: Generally-—Phosphate, ee and Permits: Gen- 
a. erally—Phosphate Leases and Permits: Permits. =. 7 ss 


- Prospecting permits for.,phosphate ‘may. be ‘allowed only. foe eee in any 
-. “anclaimed, undeveloped area”; therefore, they cannot. be issued for :lanis 
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covered by mining claims. which have en deteriiined aime to be subject | 
to the limitations and restrictions imposed by section 4 of the ‘Surface Re- | 
. sources Act: after a proceeding brought under that. act. 


. Mining Claims: Generally—Mineral aad Act: Lands Subject to— 


Phosphate: Leases and. Permits: Generally . 


The holder of a valid. mining claim located after February 25, 1920, cannot 
- file, and maintain an application for a phosphate prospecting’ permit for 
land in his claim unless he relinquishes his claim or files a waiver of his 
_ Tights. Ve Leasing Act aminerals in the claim. — 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Arthur L. Rankin has appealed to the Secretary of the Interior from 
_ a decision by the Chief, Branch of Mineral Appeals, Office of Appeals - 
and. Hearings, Bureau of Land Management, dated October 5, 1965, © 


affirming a Montana land office decision of May 27, 1965, dismissing a 
protest filed by him against the issuance of a ‘phosphate prospecting 
«permit to Kenneth Davis. Davis’ permit: application, Montana-069927, 

filed on March 29,1965, is for the NI1GNW1,, see!.17, T. 8 N., R. 11 W., 
~ Mont. Prin. Mer, in he: Deer Lode National. Figvesk:. Rankin. on 


May 4,1965, with his protest, also filed his own. phosphate prospecting | 
| permit’ application, Montana 0% 0136, for the: same land in sec. Wi | 
' “available for such permit.’ Me 4% 


In his protest Rankin asserted that fro Meee mining slaima ee 


| which’ ‘he ownis, the Morning Glory and Fortuna, lie within the bound- 


‘aries of Davis’ application. ‘He stated that precious minerals, “gold mee 


| and silver, have been found on both these claims, but not In paying 
quantities. : Further development work is. underway.” -He also as-. 
--gerted that “as discoverer of phosphate on these claims” he was entitled 


toa first claim:to a. permit and a preference as award for discovery. 


In dismissing Rankin’s protest the land office indicated that he had 


: filed verified statements on June 2, 1958, claiming rights contrary to 


or in conflict with the limitations or restrictions provided for in section 
4 of the Surface Resources Act of July 23, 1955, 69 Stat. 368, 30 U.S.C. 
§ 612 (1964), which gives the right pie to issuance of patent to a: 
mining claim to the United States to “manage and dispose of the vege- 

tative surface resources” on the claim and “to manage other surface 
resources thereof. (except mineral deposits subject to location under the 
mining laws. of the United States).” Rankin filed his verified state- 
ments: after.a proceeding was initiated. by the United States Forest 
_ Service-in accordance with section 5 of the act of J uly 23, 1955, 69 Stat. 
869, as amended, 80 U.S.C. § 618 (1964), which provides a means by 
which: deterthinations. may be made-as-to: whether: ‘unpatented mining 


claims are subject to the limitations as to surface use of the ‘resources 


_ of: the claims as ‘provided. in section 4 of that’ act. The land office 


| pointed out that’ a rere was held on April 6, “1962, as ——- for 


= vents hae “ Clo eS UARTEDOR E:cRANKIN © 3 <- oe eee BOE: 
; 4 ane. 7 ‘Decided October 20, 1966 an. 8 gee Ps 


= ae section 5 of nae act, ‘but that Rankin failed to appear a ie beapind | 


examiner by a. decision dated June 4, 1962, which was not appealed, 


- determined, that. a valuable discovery. of nals had not been made — 
‘on the clairns and. that prior to patent the claims were subject to the 


give limitations and restrictions, of section. 4 of. the act. of July: 23, 1955. eee 


~The. land. office. also pointed out that under. the ‘Mineral. Leasing Act. 


of February 25, 1920, 41 Stat. 437, 30 U.S.C. § 181 ef. seg. (1964), 
7 phosphate i 18 a Teacabis mineral not. locatable thereafter under the min-° 


ee ing laws, . Te concluded. that, because Rankin’ S claims were not. valie 


| - dated. by. a discovery prior. to 1955, Rankin had no grounds for chal- <7 
ime lenging Davis’ right, to.a ‘phosphate prospecting permit and that he — 


~ had no basis for a preference r ‘ight s since under the Mineral Leasing Act. | 


Bas preference rights are given only to. permittees who discover.a leasable = 


mineral and. Rankin had. never held a.valid prospecting permit.. alts : | 
also. stated that it was ‘irrelevant whether or not gold and silver ‘had. : 


7 been. found i in paying quantities or otherwise on the claims since claims — 


a located, for gold. and silver cannot-vest the claimant with any interest y . 


; ~ in or to phosphate found within the limits of the claim. ..~ ba 
In affirming. the land office, the. Office of Appeals” and : Hearings. ap- a 


| ~ peared to. agree with the conclusions in. the land office decision. . It. 


4 - pointed: out, that the- Fortuna. mining: claim was” located on J uly | 93, - ae 


1928, and the Morning Glory. claim: on. November 17, 1922, both as. — - 


% quartz lode mining claims... It stated that any discovery of phosphate: i 


by, Rankin would have been made since the enactment of the Mineral | | 


Leasing Act, which precludes. the: appropriation. of phosphate under 
~ the. general mining laws. -.It stated that Rankin’s. assertion that phos; 7 
| phate had been found on the land was “vague, self- -Serving,. and, uncer- 


+? tain”. It. also. re] jected. a. contention by” Rankin, that an. action in a 


State court. had. quieted title to the claims in himself and that the. | 
| United States Forest, Service has no jurisdiction over the surface. of the 


; claims, referring to the proceeding brought under the Surface Re- oe 
sources Act and stating that no action by. a State court could affect. any 
- Tight of the United States to manage: the surface: rights to the land. s 
The appellant’s. position. is somewhat. ‘unclear as to his basis for, Oe 


ae. claiming rights to any phosphate i in the mining claims. ake =a: 
. He appears primarily to want first priority to a prospecting permit. | 


-_ for phosphate within his ‘mining claims. Yet, he also appears to rely. 


on the alleged fact that he owns the. mining claims, has done assessment — 


: work on them, and i is. continuing to work the claims, and that, title to 2 | 
the. claims was quieted i in his name. in a pr oceeding | in a State court ay 
1945 prior to the ‘passage | of the 1955 act. - He does not specifically a 


contend that his claims have been perfected by. a valid discovery. ofa 
mineral locatable at. the time his claims were located, but. states he lays, - 
| “claim by right of discovery irrespective of location, ce He also states 
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| that his eprnias * * * re to else: setae rights and the appellant’s - 


discovery of the Phosphate are two unrelated matteres [sie] and should | 
be considered without prejudice.” _ | 
The appellant cites no statutory or regulitaty authority by which 
his asserted preference right should be recognized. ‘As the Bureau 
~ decisions have pointed out, there is nothing 3 in the Mineral Leasing Act. 
by which a preference right, may be recognized except to the holder of - 
a prospecting permit who makes a discovery of a valuable deposit of 
. phosphate within the area of his permit. Mineral Leasing Act, section: 
9, as amended, 74 Stat.'7 (1960), 30 U.S. C. § 211 (1964). ‘The regula- 
| tions’ provide that: applications for “prospecting permits, ‘will be con- 
sidered with respect to priority in accordance with the time of filing | 
‘such applications i in: the appropriate land office: 48 CF R 3161.3-1 (c). 
There i is No ‘provision “by which. any other priority or ‘preference i is: 
| recognized. Thus, Rankin is not. entitled to have his application for 
a permit considered in preference to Davis’ unless he can show that 
Davis’. application must be rejected for some deficienty which would 
not. apply to his.. He has not made. such | a . showing and it does not 
_ appear that he can.’ : | 
Section 9 of the Mineral Lins Act, supra, wath dtizes the i issuance 
of prospecting permits. for phosphate only i in “any ‘unclaimed, ‘unde- 7 
veloped area.” “One question which’ must be resolved before : any pros- . 
pecting permit. is issued here_ is ‘whether the land applied , for is an 
- “gnclaimed, undeveloped area. ” ‘Obviously if’ the land i is considered 
as claimed or developed. within the1 meaning of section 9, no prospecting. | 
permit application can be’ allowed, either to Davis « or the appellant or 
anyone else regardless ‘of priorities. of. filing. | ‘In such event, the 
further question arises, as to what rights, ine any, ‘the ‘appellant has to 
any phosphate within his: mining ‘claims in view of the fact’ that phos- 
phate is not locatable urider the 3 mining ‘laws: ‘These questions require 
a consideration of the law. respecting. conflicts between mining claims 
and Mineral Leasing Act applications, permits or leases. x | 
Tt is established that the’ minerals which were, in affect, foserved 7 
under the Mineral Leasing Act of 1920 for disposal by permit. or lease — 
only could not thereafter be located under the mining laws, and that 


- any mining claim Tocated for another mineral but upon which there 


was. ow: to be a. Jeasable mineral at the time of location was invalid. : 
United States v. United States Borax Company, 58 LD. 496 (1943), 
rehearing denied, id. 440 (1944). If land was under a lease. or permit. 
or application therefor at the time a: mining. claim was located, the | 


- claim was held to be void because the lease or permit, or application 7 . 


| segregated the land from. location under the 1 mining laws and no hear- 
Ing as to whether there was a discovery of a-valuable mineral deposit 
“on \ the mining claim was necessary. ‘Clear Gravel Enterprives, Tne, 


- eee . ae ms . ae Cee . ARTHUR L, RANKIN => oe se 309°C 9 


Decided. October 20; 1966. Gest a : 
LD. 210 (1987); Siiepk E. McClory et al, 50 LD. 603 (1924) | 


o : Filtrol Company v. Britten and Echart, 51 L. D, 649 (1926). . This 


’ was held to be so because of the rule that a patent issued for a mining. 


a claim would. carry. complete. title to the land and everything it con- oe 
tained and. would,. if issued, necessarily defeat any- rights to other — aes 
mineral. deposits. ‘However, if such other ‘mineral deposits were sub- 


- ject only. to leasing under the Mineral Leasing Act; an irreconcilable : 


~~ conflict: would be created. It.could be solved by the mining « claimant’s a 
_— consent to a. reservation of the minerals leasable under the 1920.act, 
but there was no authority for such. a reservation. | Consequently, a | 
ae mining claim for land within a mineral permit or application. could... 
not be valid. . J oseph E.M —_ et a. Pies Filérol Company View| 


 Brittan and Echart; supra. ~ 
~. These rulings applied only to mining - elaimia lentes ‘ater February > 
25, 1920, where, at the times of ieee the lands in the.claims were 
own to be valuable for a leasable mineral or were included in permits 
or leases for such minerals or applications for such permits or leases. 
: Where, at the time of location, land. in‘a claim-was not. known. to be 
-. valuable for a leasable. mineral and-was not included in‘a permit or: 
lease or ‘application therefor, the mining claim, if valid,-would carry | 
the rights to all. minerals even though leasable. thinevals were later 


_° found in the claim. ‘Where : a mining claim was located after February 


95, 1920, but. before a permit or. lease was issued‘ under. the Mineral | 
| Leasing ‘Act, the validity of the subsequently issued. permit or lease 


dependent upon whether.the mining claim had been perfected by a 


: valid discovery : at the time the application. for the-lease or. permit'was 


. : filed. Marion F. Jensen et al., Elden F. Keith et al., 63 LD. 71 (1956) 5 


| Union. Oil Company of California, 65 L.D. 245 (1958). 1. Anapplica- 
mos tion. under: the Mineral Leasing Act must therefore be rejected if a — 

prior mining claim is found. to be valid: Z d.j Union Oil Company of 
California v. Western Drilling and Producing Co. et. al., A-27588 


— _ (July 14, 1958). The reason for this rule is that a mining claimant — _ 
. who has established a, possessory right to the land before the applica~ . - 


7 tion is filed is considered to have the full equitable. title to the land, 


~~ and the United States has no mineral interest in the land which it can te 


lease or issue a permit for, including the > Ininerals leasable under the 2 
Mineral Leasing “Act. = 


~ These cases thus recognized that tparet éould be: no o separation of the | 


Loe Jeaseable mineral estate from the remaining estate in a mining claim, 


and that although there could be either a valid permit or lease under “ 


the Mineral Leasing Actor a valid mining claim for the same land, ~:~ | 


there could not. be. both.. Tf there was a conflict between. a lease or 


ee i permit: and a mining claim located prior to the i issuance of the Dots _ 


‘ . 1 Affirmed in Union Out Company of Oatifornia a Udall, 289 FB. 2a 790 , c. chr. ADEL:: 
| (237-6083—66—--8. : 
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or lease dnder the Mineral ese ae te Department, took the: posi- 2 


, tion: that the 1 mining claimant must contest the permit ‘or ‘ease in order oe _ 


Or assert his rights. under the claim.” Union ee Comping Ga poe 


i fornia, supra, 


S lease or ‘permit under the Mineral Leasing ‘Act or’ for location ands 
; the. mining Jaws for other minerals led to: the enactment of the I Multi- ° 


ple Mineral Development Act. of. August, 18, 1954; 68 Stat.708, as 
amended, 80 U-:S.C. § 521-531 (1964)? The purpose of this ‘act Wag: — 


to pesolve conflicts between claimants under the mining laws and those” | 
tinder’ the Mineral Leasing Act and to enable development of ‘lands 
covered by. leases. or. permits for minerals still locatable under ‘the: Se 


_ mining laws. | 


The Bureau. decisions did not inention: aie Multiple Blingnal Devel: 


aoe opment ‘Act, apparently because they concluded that a ‘determination —_ 


_— under section 5 of the Surface Resources Act of 1955, SUPT A, that there | 


was no: discovery on the appellant’s claims and that the claims were | 
- subj ect to. the limitations and restrictions of section 4 of that act pre- 


cluded the mining claimant from thereafter asserting any rights’ to - - 


| ; minerals leasable under the: Mineral Leasing Act. The poe, oe ; 
| this assumption must be examined. . : 


| In considering the effect of: sections 4 and 5 ‘of the iSureace Re. 2. ad 


2 sources Act, the Congressional, purpose is manifest. that: the proceed- ae 


ings. contemplated on] ya determination as to, the rights between the — 
United States‘and: the mining élaimant: ‘as to. ‘the management’ and 


_ disposition of surface resources of a claim. Tt 3 is true that a test. tor we 
ae determining. the rights to the surface: resources: “under. ‘that act'is — 
whether or not there has been: ‘a valid discovery of a valuable mineral 
_ deposit ‘within the meaning of the mining laws. See United States'v. 


~~ Clarence B. Paynes 68 LD. 250. (1961). It has also ‘been held that a 
proceeding under section 5 of the Surface ‘Resources ‘Act 1 is, unneces- 


sary in order to subject: a claim to'the limitations. of section 4.0f thé — 
act, where the United States has. already contested the validit ty of the 
Slain and found that a valid discovery has not been made. United ae 


States’ ve Carlile, 67 LD. ALT, 497 (1960). In that case it. was also 


held that it did not matter whether } or not the contest. was ‘brought as 


the result of an application for a mineral patent or in the absence of 
_ such an application, and that upon the finding that there v was no valid a 
| discovery the claim is null and void. a _ 
| ‘However, Congress limited ‘the effect ofa proceeding brought ‘under Se 
‘section 5 of the Surface Resources Act by providing } in section T that 

nothing i in the neu ee 7 | 


” Ria iiterin! aét was enacted on August 12, 1958,°67 Stat. 539.0 
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ee + * “shall be construed in ‘any manner to” limit or ‘restrict. or to authorize. 
_ the limitation or restriction of any existing rights of any claimant. under any 
valid. mining: ‘claim heretofore located, except. as ‘such’ rights may be. limited or 
ace “restricted: asa result. of: a proceeding: pursuant. to section’5 of ‘this ‘Act, oras a 
result, of a waiver and. relinquishment. pursuant to section 6: of: this: Act ‘and 


anata 


oe nothing. in this ‘Act shall. ‘be construed: ja Dy - manner to. authorize. inclusion. Tn 


| : aby: patent, hereafter. issued. under the’ mining- Jaws of the United. States for any 
; cumining: claim heretofore or hereafter located, of any reservation, limitation, Or 
“restriction: not. otherwise’ authorized by law, or to limit. or ‘repeal’ any existing - 


authority: to: ‘include any reservation, limitation, or: restriction ‘i in any suchi ‘patent, 


"ss ‘OF to! ‘limit: or: restrict any, use of the lands covered. by: any, patented or: sanpatented 
~. mining: ‘claim by. the: United | Stat Les, ‘its lessees, permittees; and. licensees which is. 
0 otherwise. authorized by law. 69 Stat. 872, 380 v, S. .G. § 615 (1964). 


z teas Therefore, in ‘effect, ‘even. after a. proceeding held under section. 5, of | 
the Surface Resources Act, a. mining claimant can. proceed to. develop “ 
_, his.claim and is entitled to all substirface rights that he had in the 
x -absence of such a proceeding and to the use of the surface to the extent. 
| “y-Mecessary’ to. conduct: his. mining operations.: ‘The only effect. of such 
4, @-proceeding is. the limitation prior to patent. as to the management. and 
: disposition of - surface: Tesources and meee of: other surface 
; Ls Pesources.. a ; | oe | Sore | 


Pe Oi a rae 


In; attempting to. cae ne eek ae of: er ae between he, . 


ee rniiniitigr laws and the mineral leasing laws, it-was provided i in.section 5. 
of the: “Multiple Mineral Development Act that thereafter, subject to— 
~...the conditions imposed by the act; mining claims could be located: on 

_ ' dJands included.in, mineral leasing permits or. leases or applications 
-.. therefor;-or on lands. known to. be valuable for. minerals ‘subject: to | 
-. disposition. under the mineral leasing laws,. to the same extent in all 


” -yespects as if.such. lands were not so inéluded: 68 Stat. 710, 30 U.S.C. 


». $525 (1964). . Section 4 of the act, 68 Stat. 710, 30-U:8.C. § 54. (1964), 


“3 provided. that mining claims or millsites located: after. J uly Ble: 1939, 


and before February: 10, 1954, and validated. under. sections 1, 2 and ae 


: ot the act, or. located. after August 18, 1954, 


ea shall: ‘be subject, prior to: issuance of a ‘patent: therefor, a a caeoution 


TO: the United : States . of all Leasing Act minerals :and of the. right (as.limited — 
‘in section. 6 hereof). of the ‘United States, its. lessees, permittees, and. licensees 
- to.enter upon. the land covered ‘by. such mining claim or millsite and to. prospect 
for, drill for, mine, treat, store, ‘transport, . and remove Leasing Act minerals 
-* and 6 use so much of the surface and subsurface of such mining claim or millsite 
as may ‘be necessary for such purposes, and whenever reasonably necessary, for 
* ip the: purpose : of: ‘prospecting for, drilling for, mining, treating, storing, transport- 
ing, and removing Leasing Act minerals on and. from other Jands;. and any 


patent issued, for any: such mining claim or millsite shall contain such Teservation ve 


as. to, but” only as to, such lands covered. thereby which at the ‘time: of cae _ 
"issuance of such patent were— | = ne, Dae an 


* (a) ineluded. in @ permit or lease issued undér the mineral. Jeasing. jaws: or 
(bd)... covered ‘by. an: application ; Or ‘offer for a: pee or lease. filed under the 


mineral leasing laws ;!0r. en ee ee ee ee oe eee 


312 ae DECISIONS OF THE DEPARTMENT OF THE INTBRIOR . (78 ED: 7 


48 known to. be valuable for niinerals subject to disposition under une “. 
| mineral leasing laws. - . | 


. - Under section. 8 of. the act, 68. Stat. 7 18; 30 U: s, C. 8 528 (1964), ¢ the 7 : 7 
“owner or owners of any mining claim located: pr ior to the act. may, at. 


~ any time prior to issuance of patent therefor, “ wave and relinquish all 


rights thereunder: to: ‘Leasing Act minerals.” The’execution of such’ : 
waiver and recordation 4 in the office where the notice of certification. of. ot 


location of the claim is of record “shall render such mining. claim: 
thereafter subject. to the reservation” | provided in section 4. . mes 
__. To determine whether leasable. minerals in mining alain. Tovated 
: before the: date of the act, could be disposed. of under the mineral leas: - 


ae ing laws, section 7 of the act, 68 Stat. 711, as amended, 30 U. S.C. § 527 


; - 7 (1964) , ‘set up a detailed procedure, Basically. it- ais any applicant, . 
_. permittee or lessee under the mineral leasing laws who has for a period | 
of at least 90 days filed a notice of his application, permit. or lease in . 


a county recorder’s office, to file a, request with the land. office for pub-. 


~ lication of a notice of his application, permit.or lease. ‘The manager. _ 


‘of the land office will cause the notice to be published, describing the. 


< Jands’ and giving notice that if any person claiming or asserting” any : 


@ | right c or interest: in Leasing Act minerals by virtue of any unpatented is - 
mining: claim located prior to the act. shall fail to file in the office where a 


the request for publication ° was filed, within 150 days from. the date of 9. 
~~ the. first. publication of the notice, a verified statement setting. forth cae 
~ the mining claim and certain information, such failure shall bé con- 
—. elusively deemed to constitute’ a waiver and relinguishment, by. such 
-elaimant of any: and all right, title, and interest. ‘under’ such mining 


claim, but only as-to the leasable ininvorals, and to constitute a consent a 


_ > that any patent issued therefor shall be subject to a reservation of the 
- Leasing Act. minerals: and. thereafter preclude: any assertion by such . 

= mining claimant. of: any right or title to or interest in any ‘Leasing Act 

~- mineral. by réason of theclaim. If a verified statement is filed, then a 


hearing is to be held to determine the validity and abectiveriess of the | 
. mining claimant’s asserted right or interest in the Leasing Act min- 
~ erals.’ However, the parties may enter into stipulations as to whether 
a8 hearing : should be held and the effect. of the rights asserted under the 
verified statement. If a hearing i is held and it is determined that the 
-mining claimant has a right by virtue of the validity. of the claim as to 
the Leasing Act minerals, then no subsequent: proceedings under sec- 
tion 7 of that act shall. ie any force | or effect: Papo the mining -elaim- . 


_ ant’s asserted right or interest. 


It can be seen that proceedings nade Boul the Multiple Mitieral 


| . Development Act and the Surface Resources Act were contemplated a 
by Congress to meet and resolve specific problems. “Under both acts — 
a there is a provision by which the mining claimant may waive.or relin- 


= _ his ae to the extent that his claim will be ee ect to the eget 


Oe SOB es SUARIEEOR LS RANKING 0 BIB. 
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ee Gealey iiitations or - restrictions provided by the act. ‘Thi 1S cance o Ghed 
- os . from the ‘statutory : scheme of both acts that a determination of rights 
ae under’ ‘one act was not. supposed to affect a determination. of rights) | 
Ps under any. other act. Since the Multiple Mineral Development. Act’ Is) #! 
=~ the-only act of general applicability which authorizes, i in effect, a split aes 
or ‘division 1 in the mineral estate of the lands, without some determi Be 
a, - tion under that act.as to a mining ‘claimant’s, rights to leasable minerals ae 
or his waiver or. relinquishment of rights to them, there is no authority he 

con for recognizing any splitting ofthe mineral estate inamining claim. =. 
~- Ttis true that if a mining claim i is contested: as to its validity by. the a? 
~~. United: States, or if a hearing as to that claim is held under either —_ 
'~ the Surface. Resources Act or the: Multiple Mineral Development . Act 

~ » to determine the mining: claimant’s rights under those acts, exactly the 

. same issue may. be involved, e.g.,: -whether or not there has been a valid ee 
discovery. In the case here the Bureau apparently considered a find- - 

ing ofa lack: of discovery i in a proceeding’ under. the Surface. Resources 2 
Act to. be. conclusive of the rights of Rankin so far.as the. Multiple | 

Mineral Development Act is concerned. ‘However, as has already been © 
a discussed, ‘Congress i in the Surface Resources Act and the Multiple 


Mineral Development Act specifically limited the effect.of the proceed- — 


| ings under ‘each .act to the specific limitations prescribed i in each act. © 


. Because of this, we cannot agree with the Bureau that a finding under -- 


either of those two acts 1s res judicata as to the same issue under the | 
ce other act. Of course, as has already been: pointed out, if the validity of » 
a claim has been challenged in a contest brought under the Secretary’s 
general. authority to determine the validity of mining claims, the deter- 
mination that the claim j is invalid because of a lack of discovery 1 1s con- 


as 2 elusive in all respects. United States v. Carlile, Supra. - 


— We must conclude, therefore, that, the Bureau ‘er = ee as it 


: ‘assumed and held that the finding of a lack of discovery i in proceedings | 


: under section 5 of the Surface Resources Act precludes. a mining claim- 


7 ant from asserting rights to leasable minerals, or otherwise subjects the © 


- claim to restrictions or limitations not specifically provided for by that - 


—. act. This conclusion, however, does not mean that the proceedings | 
-. under that act must: be ignored or discounted. The record established 
at such.a hearing becomes part. of the official records of this Depart- | * 
aie ment. ‘Therefore, it: may well serve to provide a basis for further. 
action against a, claim, and, in any subsequent. hearing, the transcript ee 
~ Of testimony and. exhibits, with the decision may be introduced as evi- © 


dence of the facts to be proved.’ Of course, evidence to rebut such evi: — 


~ dence would have to be considered if. —-. at. the, pubstquent a. 


he hearing. 


7 ‘We should: pole out that ee is nothing 3 in the ‘Multiple Mineral : 7 
Development Act.c or r the Surface Resources Act which, apart from the ae 
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} Tieton: as to the effect of proceedings Gonemeaeh act limits or 
_ otherwise affects the inherent power and duty, of the Secretary of In- 


terior to determine whether a mining claim is valid.’ The only limita- Ce. 


Le, tion upon this power is that adequate notice of the charges against the | | 


claim must be given to’ the mining ‘Caimant before the facts may be - 


ee conclusively determined and ¢ a claim may be: declared null and: void and | 
-- canceled. . Cameron v. United States, 252 U.S. 450 (1920) 5 Best 'v.. 
Humboldt Placer Mining Co., 371 US. 884 (1963). Thus, it has’ been | 


oe held that the Secretary, has authority to initiate contests against. min- = 
ing claims even though no patent applications. have been filed: and no 


"apparent public need for the land has been shown: Davis ve elson, | 


- 829 F.2d 840 (9th Cir. 1964). ‘Such action may be’ deemed advisable 7 7 


in certain’ circumstances to’ avoid. the pee e of a 1 multiplicity, of 
_ proceedings involving a claim," "°°" 

-. The fact. is that up to now a contest has not pees initiated against 
: appellant’s s claims under the Secretary’s general authority to deter: ” 
~~ taine: the validity’ of: mining claims.. The.only procéeding’ that’ has 
been’ brought has been the one under the Surface Resourées ‘Act which, 
as we have just seen, has not impaired the validity’ of the'claims but: ee 7 
only: given the: United States the right to “manage and dispose of the. 

~ surface resources 6f the claims: So: far as this case’ is concerned, ‘the 
claims must be: regarded as: -outstariding - orima facié. valid: icing 
+ Consequently, SO oe as this status oS ae claims continues, the lands 
phosphate as porn) may be ed Therefote, isither 
‘Rankin’ s nor Davis’ application can ‘be allowed for these land 
There remains then the question as to whether Ranki has. any sight 
to the phosphate i in the claims by virtue of his title'to the claims. The 


answer must be'that if the land in the ‘claims was’ ‘subject: to mining 


location when the claims-were located (e. Oss if it ‘was not known to be 

valuable for a leasable mineral at'the time): and if no further proceed-_ 

ing is brought to invalidate the claims or to subj ect, them to multiple 
mineral development under the act of August 13, 1954, supra, he can-_ 

~~ not be prevented from prospecting for, » developing, and d producing the 
: phosphate. 

In this state: of affairs, appellant j is in an 1 incongruous position’ in 
asserting righis to the’ phosphate ‘under'the Mineral Teasing “Act and 
ee also apparently under the mining laws. ; ia | | 
_ 3¥n asserting his mene to. ane spnsepiinta within ‘hig claims, ‘appellant relied on a. Monteni 
State court proceeding quieting title to the’ claims in his name. The Bureau was correct | 
in pointing out that such-a proceeding in a’State’ court has no’ effect with: respect’ to the 
. interests in the land as between the United States and a mining claimant. A determina- 
tion as to the validity’ of a mining claim in such a case-is initially with this Department, 

_ with appropriate review in the Federal courts. _Cameron v. United States, supra; Best v. - 


‘Humboldt Placer Mining Oo., supra; Davis y. Nelson, supra ; Monolith Portland: omens a 
conan Vv. eaulverah, 217 P. ad. ay ne (Dist. Ct. ~ App. 1984), : pe 
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| within his mining claims under both the mining: laws and the Mineral & 
| Leasing Act. : abe he wishes to retain his prospecting. permit applica- tos 


He cannot be fonmiued to assert, and request rights to ie ene oe o 


tion with, its: apparent. priority second. to that of Davis’ application, he 


may relinquish all rights under. his conflicting mining claims. If he 
- does:not wish to. extinguish his claims, he may retain his prospecting 


= permit application and also his interest in the. conflicting mining claims | 
as to minerals other. than.the leasable minerals: by. executing and. 
- ee acknowledging a waiver and relinguishment of all rights to Leasing 


Act minerals, with. the recordation thereof in the office where the min- - 


- : Ang: claim‘is recorded,:1 am accordance with section 8 of the Multiple Min-. - 


~ eral Development: res SUPTC. Tf he does this, his permit application : 


a : would still be subordinate to Davis’. - If the. appellant wishes to assert 
— his rights to. the leasable minerals upon the basis of his mining claim, se 


he should withdraw his: prospecting permit application, since his cee So 


~ tion that the land is “claimed” under the mining laws is inconsistent 
with’ his: application: ‘under. the: Mineral Leasing Act for deposits or 
~ land that is “unclaimed.” If the appellant.takes no further action, his 
permit, a will have we. DS Belo as s being : land which: 1s | 


at not “unclaimed. cL cal 


These are the. courses sof ae opent to appallnat ify no action is ae, 7 
| by. Davis or by the United States to challenge the validity of hisclaims. 
- Davis; as:an-applicant for.a mineral leasing permit, has the right to 


= institute proceedings for a determination as to the mining claimant’s. 
- interest.in the leasable minerals under section.7 of the Multiple. Mineral = 
Development Act, supra. And, ofcourse, the United States, under the 
3 Secretary’ Sj. general. authority. a. determine the validity of. mining ; 


claims, may: institute-.a-contest against the claims if there appear to be 7 .; 


grounds for challenging the validity of the claims. ‘In this connec- 
tion, the Bureau of Land Management, In conjunction with the Forest. 


aes Service, would appear. to have a duty to review the proceeding that 

was. brought. against the claims under the Surface Resources Act to _ 
deleumine whether, in view of the evidence elicited in that proceeding 
and: other: evidence that may. be available as of the critical dateswhen > 
aes validity of the claims must have been. established, 49, contest sho ald not | 


- ow be brought by the United States against the claims. 


To conclude, insofar as the Bureau decisions held. that, fis appellant's | - ° 
>. opr otest: should be. dismissed. because. he has 1 no pr eference B Pleat, to a 


4 If at the time. of. the Surface Resources Act proceeding the clatae were in fact invalid 
because of lack of a discovery, the claims could subsequently have been validated by dis- 


. coveries, but the discoveries would have had to be made before the occurrence of some other | 
_. event which would have removed the lands from mining location. For example, if before 
 ‘ discoverythe lands’ became: known: tobe valuable for phosphate or any. other leasable 

; Joineral or an application for a lease, or. permit for. such mineral was filed or the. lands were 


ae withdrawn, the claims could no ) longer have been perterted by discovery. 
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, ee prospecting permit ander the Mineral Leasing Act, “they: | 


are correct. However, insofar as the decisions may be considered aS hs, 


ruling that the appellant could not’protest against. the. issuance of - 
~ permit to another because of any rights he might have under his con- ae 
: flicting : mining claims, they are incorrect to the extent discussed above. — 


Accordingly, pursuant to the authority delegated to the Solicitor by | : ; 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 FR. 1348), 


the decisions appealed from are set aside, and the case is remanded. to. baa 
the Bureau for Tange action consistent, with this decision. hae 


-Ennust B F. ‘How: 


Seek Solicitor. Be ane 


: “APPEAL OF DESERT sUN ENGINEERING CORPORATION. 
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Contracts: Disputes ¢ aud Remedies: Equitable Adjustments —Contracts Con- 
struction and Operation: Changes. and Extras « : 


Where the area over which survey work is to be petfonined 4 is. ghaneed after. 
award of a contract to a surveying firm, the increased amount. to be paid 
because the new route is rougher and more inaccessible should be. determined 
principally on. the basis of the rule of reasonable yalue; however, this does. 
not prevent. consideration - of. the costs that reasonably could have been | 

ineurred | on ‘the hensea work : area, by. the contractor selected: for the Sd . 

. by the Government. See ek ee 


Contracts: | Gonstnibtien and - Opedatiints. Intent. “of: _ Parties Contracts: 7 
‘Disputes and Remedies: ‘Damages: Liquidated Damages: | 


‘Liguidated damages were assessed ‘under. contract clauses’ ‘which’ established: 
a completion | ‘date for an intermediate stage of survey work plus a liquidated: 
| damages provision applicable to the intermediate stage. © A séparate liqui- 
- dated damages. schedule was applicable toa completion date established for 
one of the contract’s final stages, that completion date originally falling: 135 


days later than the date fixed for. the. intermediate stage. In circumstances. By. aoe | 


where the original 135-day period had been substantially lengthened. due to. 

| the issuance of time extensions of. unequal length for the two stages, it was. . 

found that there was not. a sufficient showing that actual damages would be- 
_. suffered. by. the. Government beyond the originally established 135-day period Z 

to justity enforcement of the liquidated damages clause applicable : to the 

: intermediate stage: clause for more than that period ; therefore, the Board 
enforced the liquidated damages provision ‘ouly for 135, days. asa. reasonable 


- measure of the loys to the Government resulting. from. non- ‘availability. of 
Z the intermediate work. —- , 7 


BOARD OF CONTRACT APPEALS 


The: ae eS be considered i in’ this appeal are (1) for payment of - 
7 ~ additional Se in the amount of pea) 634. i, and d (2) zee the é 


-— APPEAL. OF DESERT SUN ENGINEERING ‘CORPORATION 3817 =a 
| : | -s Decided October 25, 1966 


7 ‘clea’ of t ee sum it $46, 400 withheld by the Sana e officer cade | 
8 liquidated damages. clause. The contract provided for surveys and — 
engineering work necessary for the Hlagstaff-Pimnacle Peak 345-KV _ 
transmission line... It was awarded ‘as the result of negotiations be- | 
_ tween :representatives of Desert Sun Engineering Corporation (the 
appellant). and the Bureau of Reclamation, and i is dated October 9, 
1961.. The appeal is from determinations made in findings dated | 
N ovember. 5, 1964, and is-timely.. A hearing on. the disputes Gao 
in this ‘case: was held in ‘December 1965.. At that’ time the hearing offi- . 
cial viewed from an-airplane the greatest part of each of three routes 
of survey between a point near Phoenix, Arizona, and a point near 
| Flagstaff. . These. routes. are from. 115, miles to 130 miles in length. and | 

meure prominently i in the Desert: Sun. Appeal. . ae ie 

‘Clause 3:of the: contract ‘contains: a statement that Desert: Sun was . 

awarded the contract. on the basis of its engineering and professional | 
Inowledge. Included, in Clausé 4 was ‘the following, time schedule . 
for contract work:. a iad 


Pe te ta Ae eis pil oon plhe fe cad ae ee 7, ae 
f belt of aerial Dholoetphy 80 
Punch cards for profile, key maps and plan and pr Olle ee 105. 
_ Ownership. map and communications MAP~~—=———-nw =a nna nn nnn 60 
oe Staking centers of. towers and: determining. leg extensions. after: plan-and. 
ae .profile. sheets. with structure locations furnished to. the. contractor: 240 
_ , Right-of-way-plats and. descriptions ——— psn ee eee eee 180 — 
‘Drilling for foundation exploration—--------~-~---------—---=-------- 240 


. - A portion of. Clause ve “Changes,” provides: 


«+. he Contracting Officer: may: at any time, by a: written. biicE and without 
_. notice. to the sureties, make. changes. in the, conditions Of. performance. of this 
contract and within: the. general scope. thereof, at such changes cause an increase 
or decrease in the amount due. under this contract,. or in the time. required for 


its performance, ‘an’ equitable adjustment: shall. be made and the contract shall - 


be modified i in ae aGrorannelys +. % | 
Phe: ne im Pines hay, 


~The tation aiid supporting documents submitted by. the Govern: 
ment at the: hearing provide complete support’ for the. contracting 
officer’s findings concerning (1) the originally proposed alignment, 
(2) the alignment:that by agreement of the parties was to be followed | 
as of the time of contract award, and (3) the alignment upon which 
the performence of the work under: the contract actually took place. 
The testimony ‘of Curtis ‘Tyler and Ralph Brendle, employees of the 
Government who sérved on the Board of Negotiation that recom- 


- mended award of the survey job to“Desert Sun, starids unrebutted in | | 


the od record. Only pnenER Oe assertions of the Bppolenvs 
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counsel take i issue with the following findings concerning the > align 
ments: Ase ee | eee ag Ee 


Route A. was the originally propeeed: alinement.. KE the tithe: of the ‘first 
7 meeting with: representatives of: Desert ‘Sun on September 19, 1961, ‘it was: not - 
_ ¢ertain whether that alinement. would be used: An.alternate alinement, Route | 
_B, was proposed which was also shown on. the maps given to Desert Sun. ..They — 
were advised that a decision on which alinement would: be used. would. be made. 
shortly. ~The’ decision to use Route B was made prior. to September. 29, 1961, ae 
- and Route B was the alinement considered in’ ‘the discussions at the. second - 
. negotiating” conference. which . was on: September: 29, 1961, :at’ which: time the — 
contractor submitted his proposal for performing. the work under: this: contract. | . 
Route. B was. the. alinement. that. was. to. be: followed at. the. time o. award ot 
contract on October 9, 1961... . | 
By letter : ‘dated’ October ‘27, 1961, ‘copy attached and marked Exhibit 4, une 
contracting Officer’s representative furnished to the: ‘contractor prints of Draw- 
ings No. 864-423-951, 953, -954,: and: -955 and. directed. him: to perform: all work | 


under this contract on‘the. alinement shown:on.these drawings: ‘This alinement | — 


ig shown as. Route. C on Exhibit 3 and is the alinement followed in performing 
the work under the contract. The ‘contractor acknowledged receipt of the above 
directive and the dr awings on. ‘October 30, 1961: It: should. be noted that Route 
B and Route C follow the same alinement from Winona to Point “X°.” Accord: 
ingly, in this findings, the contractor’s claims for compensation and extension 
of contract time relating to roughness of terrain. and accessibility of the line 
will be limited to the alinement from Point -. Se southward to the Pinnacle Peak 


Substation. 
The Board pancludes that the above padacen are: Gonvedes Tn SO oar | 
as this appeal is concerned the most important facts contained in those — 
findings are (1) that Route B-was the alignment agreed upon at the 
time of contract award, and (2) that after the award the contracting 
officer’s authorized represeritative directed a ‘change from Route B to. 
Route’ C... Therefore, we. must reject the contention stated in the-_ 
appellant’s post-hearing memorandum: (page’ 1) ‘that: appellant ‘ne- 
gotiated for Alignment: [route] | ‘Av‘and “is entitled to a roughness 
_ factor over the entire Alignment [route], C using Alignment, A.as. : the 
‘gauge therefor.” 7 | iy A 7 
Route B and Route C are. in the same S igeation for appro mils . 
40% of the transmission line survey, on the Flagstaff (northern) end. 
-'Thus the change made ‘in latter October 1961, when the. Government 
provided the contractor.with drawings showing. Route CG. did. not.re- 
vise. all of the originally. agreed. upon: alignment... The. revision. was 
in the southern portion of the area. to, be. ‘surveyed, from. Point “x 
at Station. 2840+00 downto the Pinnacle Peak. Substation, near 
- Phoenix... Route B. was the longer: of: the. two alignments, . since,.at 
Point. “X” it-ran off to the. west ‘In a. relatively. circuitous. fashion. . 
Route. C came much closer to: being a straight. Jine—it. was. about. 20 
miles shorter—but passed -over ner and. ess. accessible terrain F 


| than that crossed . Route cg 
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i - Deficient Survey. Work by Desert Sun a 


“Very serious disruptions: to operations of the Geverment Ga of 
the appellant’s subcontractor, -the American Engineering: Company) 
resulted from: inaccurate work’ on the part of the Desert Sun ‘survey 
forces. Most of the ‘defective work was performed in. the period. 
between October 27, 1961, and the end of the following summer. Only 
. ‘one conclusion | a be: drawn from the appeal record.t: Much of the - 

. plan and profile and alignment work. accomplished ‘by: the appellant ° 
-. on its first try could not be relied upon and did not constitute acceptable 
surveying. The Government counsel points out correctly that Desert — 
Sun never wrote to the. Government to object to the numerous cor- 
rections required by the: contracting officer’s authorized. representative. _ 
; Representatives of the American Engineering Company, the subcon- — 


~ tractor that took over the work in the fall of 1962, acknowledged that °° 
the errors existed and that this required, a-great deal of resurvey work, oe = 
(Tr. 312, 396-897.) --Much of the work performed by Desert Sun’sown  .. 
forces was virtually: ‘useless 4 to: othe Government: Duo to the time. that ate 
It was corrected or redone. : gee : Pee | 
The burden: of the resurveying or cor seroctiog ane fell ne a 


| ‘upon the American. Engineering Company,. which-in the fall of 1962 


- played. an. increasingly active role in contract. performance. | Ameri- — 


~ can — han is s referred to4 in 1 the porords as” s Desert Sun’ S 


lant’s nouanel: “Gen ded up: redaing the entire job? (Tr. 13). 
~The Governinent: counsel in his post-hearing brief. ate ves a it 
is “interesting” and obvious” that there isan absence in the record of © 


_ testimony as to what representatives of Desert Sun did or said, and 


points to: “American Engineering as the real party’ in interest in this 


oe appeal.” 'These developments are not particularly § surprising.~ Desert 


Sun, becatise of its inability to produce acceptable : finished survey work 


‘on Alignment Cyand apparently because of financial difficulties, faded. . . 


out of the picture, except for its management forces, in the latter half 
of 1962. American Engineering spent a great deal of time and money 


‘In the completion: of the project, and understandably i 18 vitally inter- .- 


ested in any seas adjustments i im time or ee} that ey be due 
undeér the contract. hee : ie 


The Equitable Adjustment for the C ‘hanges in plleninenes 


~The Government acknowledges that an: ‘equitable adjustment should | 
| bis made because of the change from Route B, oe alignment bid upon a 


a Exhibits da thtousn Lit show the patie aaa seriousness aE the great number of ‘errors 
in the Desert Sun eee ang as and aL enmeny work. 
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_ by the appellant, to Route ©. Earlier in this opinion we have concluded 
that Route B should be considered as the base for determination of 
the adjustment. Routes B and C are-identical north of Point “X.” 

From experience in the survey of other transmission lines, the Bu- 


 reau of Reclamation has developed a cost.and time comparison for per- 


forming surveys based on the roughness and accessibility of a line. 
Six classes of roughness and accessibility, with assigned symbols, and 
applicable comparative factors, are listed:on page 6 of the contracting 
ollicer’s 3 Enelnge: dated. November 5, 1964, as follows: . A ee oe ee 


Roughness and Accessibility Comparison, 7 : 


= Sinibol , : oo ae ee a ee a ee “Factor. 
ee _ Average_- RNS te trey ee Semen SOE Soe eee 1.0 
Banoo ee’ WING ROUSHNGES ce oo ees sean ewe. le 
RO ec retlegs “Moderately: Rough. Se a eset See 
D222... Moderately Rough but with more difficult accessibility . ae eB 
j Oper oe ree ~ Rough -with poor: accessibility... - Be eee eee ee 
i nee — ome Very rough and:very: Poor. accessibility. 2. -aen-----. lelor +;425 


sais included on page 6 of the'same findings is: the. following: pbuh : 
- tion of roughness and. ee. factors. for sen oe of: ‘Houtes 
B and. C sone of Pomt:{fX0" 102 *E eae a ee ee 


. Degree of anata and ee Pee yt ale 
oo accessibility... -, Route B ie | Boas om 

ee ie pee eae 7 60. 6 miles 19.2 Fie the a 
: it fibennencareneneercares be 16. Smiles $$ 6.6miles 

| AO eee oe ee ee miles 8.8 miles 0 

ee eee i | 9! amides 7 
| ee See ae 7, 2 amiles. p42 miles 
_ - Was nee Bie ees ai oe Reo % 0. ce bose 7 4 7.5 Iiles ar 


“85.7 miles 65.8 miles 


| : Wrom ‘the. aalermationt above,, the. contracting officer determined 
that. the. average roughness factor for. the changed. portion. of. the 
transmission. line. survey was 1.28. for Route B. and 2.23, for Route. G, 

He. calculated therefore, that “the comparison of roughness and acces- 

sibility cf Route C over Route Bis 1, 4 ae a8 i 28) or a 74 percent 
- Increase.’ . : 

The. piesa -detarminstion OE a, o 23 average ee anes 
for Route C (south of Point XX) is higher than the .2.03 “Average , 
‘Roughness Factor” for the same area shown in the appellant's. claim : 
letter dated August 18, 1964.2 | 
_ The Government counsel pointed out in his post- tearing brief: 


“It is most important : to observe that the figures . presented by: both parties 
[relating to an. equitable maonetary, adjustment for. the change in alignment] 


* The. claim letter is attached as Exhibit 2 to the contracting officer’s ) Andings of fact . 
dated November By, 1964. | rae 
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are essentially estimates. My. ‘Hammock [a witness for the ‘appellant], ‘stated ; 
7 that his figures dial were “estimated: on the basis of his knowledge of the condi-' : 
tions and did not: reflect any business ‘Tecords of ‘the contractor: ‘The: ‘basis. for 
the Government’s figures was testified to in detail by. Mr. Burdg [the contracting. | 


<a officer’ 'S. authorized representative] who said they. were obtained: from: Bureau 


_ of: Reclamation | survey activities on. approximately 650° ‘miles: of transmission : | 
- lines in the Colorado River "Storage, Project area and actual cost ‘records a 


a thereof. ae 


Arppellant’s ounce has called to” our ‘atfention “that over nites 


percent, (90%) of ‘Route ‘B? had no more than average to moderately 2 


- rough terrain. “Whereas, on Route. ‘C’ no less than’ forty- -seven and. 
~ one-half percent (47 1%) of ‘the terrain consisted ‘Of ‘moderately 


rough’ but with. more difficult accessibility” to “very rough and very - 


poor accessibility. » This. statement.is included in the post- -hearing — 
memorandum filed by the appellant’s counsel under the. headitig: “Ar- 
gument Supporting Extensions of Time for Inclement Weather.” The 
Board’s denial of the extension of time sought under Clause 9 (c) of the 
contract, which authorizes such extensions. for. delays resulting from | 
“unusually severe weather” will be discussed later in this_ opinion. 
Three principal factors—increased. roughness. of terrain, poor ac- 
cess and inclement ‘weather—undoubtedly slowed down the survey 
work on Route C south of Point. “X.” Desert Sun’s equipment. did 
not hold up in the rough and inaccessible areas. We have concluded 
that the question.of the additional payment and time. required because 
of the effect of those factors ‘upon the changed portion’ of the work 


should receive its prineipal review under Clause 7, “Changes.’ » That — 


‘clause authorizes an increase or decrease in the “amount due” or “time a 


required” when ‘ ‘changes : in:the-conditions of performance” are made. 
Desert’ Sun almost certainly would have had many problems of its 
own. making on the-job even if:the change from Route B to Route C- 
had not. been. made. “Much of the survey. work that required redoing | 
was. performed i in-areas that were: not, affected by the: change, or in 


areas that, although they. were substituted for the original” areas, = 


- dope haless were classified as relatively easy terrain eee or. 
- “Minor Roughiiess”). ee: fe 
The approach. of the appellant's eel to ee a of the equi- 
rs table adjt ustment: for the change in the @ area. ». to be ‘surveyed, is summed: 

: up in his post: -hearing’ memorandum > ee | 


‘The contractor approached the problem of adjustment: 4 in a a -practiost ‘manzier,. | 


| i.e, what’ was the additional cost to ‘his. pocketbook, and what additional time hes 
_ would be required. to complete the project. Me evs 7 


. We feel that: ‘having: been precluded from oa on. the. paeiael ‘align 
ment, the contractor: should be: ‘allowed the. additional. time: and. aaa ae ‘to 
him as the ‘only’ fair. and eduttaple adjustment. . 
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Iti is pee that, the Covceinent sounniel: is aelyiaw upon the obj ective | 
; or “reasonable. value”. technique * of determining the necessary equi- 
i table adjustment, and that appellant’s counee 1S urging the subjecsive 
or “cost to the contractor” procedure.* ie 

. ' The Board is of the view that application of the’ ‘geasonable value” ne 
technique will ‘produce a just solution in most cases. However, this _ 
does not necessarily require use of the costs that would have been ex- - 
| -_perienced by the. most: efficient producer, The.matter may be judged 7 
from the standpoint of the costs that reasonably could have ‘been in- 
_- gurred by the contractor having the responsibility for the project. : 
_ The term “equitable adjustment” in itself precludes the’ idea, of there — 

oe. being any one cut and dried method of arriving at the end. desired. 
The appellant. was underfinanced, ill-equipped and barely qualified | 
- to perform the survey work on Route-B.. The Government, in fair- 
ness, could not. have expected Desert Sun to move into the rough, 


E | steep and inaccessible areas of Route C and perform on the basis of 


standard or theoretical costs. Desert Sun on the. other hand has. not. 


| ~ supported with proved segregated costs or 4 convincing rationale its 


claim for additional compensation due as a result of the change in 
alignment. This claim originally was for $85,448. A “Summation 
_ Schedule” attached to the appellant’s post-hearing memorandum shows _ 
charges of $98,739. 48 for the. ee factor” from Point. “x” to . 
- Phnacle Peak. 


We find that in addition ‘to the increase outhoraed: by tia” con = 


tracting officer for the factors that he took into account, an allowance 
in Desert Sun’ S favor should have been, made to provide for an essential os 


; athe: case: for the “reasonable value” technique is made in ‘Spector, Confusion in: the oe 


Concept of the Equitable mich iapecd in ‘Government. Contravts, 22 Fed. B. J. ay (1962). 
‘Chairman Spector observes : cf 

. - “Phere. is a need for a rule in ‘these equitable adjustment cases; anda prea aueerone™ ‘of - 
the. evidence would appear to support a rule of. reasonable value, or reasonable: cost, rather: 
than an actual: ‘cost-to- this-contractor technique: It is not suggested that actual. costs:are’ 
not. to be ‘considered in: ‘determining equitable: adjustment. They are available in’ every 


| a case where: a: controversy has developed, and certainly have probative .value.. But they 
should | be evidentiary, os not conclugive, ang addressed as eyldence: to” ‘the issue of 


reasonable value? 203, Pie 
4 This procedure is supported in McBride; Confusion in the Concept of Equitable Adjuat- 

ments in Government Contracts: A Reply, 22 Fed. B.J.-235 (1962). The article states: 

~ “he. principal: ‘objection. to the objective - approach. is.. that. it: attempts ‘to treat all 


contractors alike. . While uniformity mayi be desirable, it is not always possible, “No two. 


‘contractors can have exactly the same cost experience under similar circumstances.’ One | 


_. may be what fg called a ‘high cost producer’ and another a ‘low cost producer.’ To treat oe 
them in the same way in pricing:an eamtene Pecmatice is co eae an. ponent of bo 


arbitrariness into the.translation.’:.”° 


. It. should be-noted.;that Mr.. McBride's article. ‘Suphadinee that the. “Changes” clause.  % 


umeer discussion in the article. includes the language “Tf such changes cause an increase _ 
or decrease in the- Contractor's cost of, or the time required: for, performance of the con- 
tract,° an. “equitable: ‘adjustment shall be: made * * -*? (Italics: supplied.) ‘The. corre-" 
sponding language. in. the Desert Sun ‘contract: is “increase or decrease in the amount. fae 
under.this contract, or in the time required for the performance.” .. (Italics supplied. ). 

5 John A. ‘Quinn, Ine., IBCA-1L74 (Novenner 29, 1960), 67 I.D. 430, 60-2 BCA par. 2851, 
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—_ show term Rupent ee of staff and equipmient. The portion of. the ae 
equitable adjustment. providing: for: that augmentation reasonably es 
_ should: have been associated only with Desert Sun’ s work on Route C 


* from a point: approximately opposite Rover Peak, 6 north to a point ; 
- about five miles south.of Point “X.” To accomplish this we mcrease 
the. contracting: officer’ S. allowance of $55,161.08 © (Page 10 of the 


Bo findings of November. 5, 1964), to. $69,600. No justification is found 


for an increase beyond | that amount for the claim items based on dif- 


ferences in roughness and. acoessibility, between 1 the various. routes . a 


. eau or on vena “down time.” a 


| Requests for Eatensions 0 of ih ime 


: hae jcsesemont of ‘liquidated damages. was mide’ ‘saainat the ap- 
| allan: for 232° days from October 28, 1962 to- June 17, 1963. The 
assessment was for late delivery. of ‘the plan and profile drawings 
under Item 1-b, “Punch cards for profile, key maps and. plan and 

- profile.” "The contract allowed 105 days for completion of Item 1-b, 


the original completion date being listed as February 9, 1962... Gov- - 


ernment’s. exhibit 35 shows the total:effect of a succession of Item 1-b — 
time extensions. The extensions. allowed by the, contracting officer 
- brought about a completion date “as extended” of October 28, 1962. . 
‘Tn’ addition, toa full-scale: and general. attack .on. the liquidated : 
| damages provision covering Item. 1-b, the appellant: has: requested. 


extensions.of time for stated delay causes, including the roughness and 
- inaccessibility. of the terrain on Route C, adverse weather, difficulties. - 


~ with the United. States Forest, Service, “vehicle down time,” and the — 


- effect-of assurances -or- promises said to shave’ been’ given by the'con- 


7 tracting: officer’s authorized: -representative.. We will: ‘give ‘first atten= 


tion to the: objections to: the pasts damages Peo vaen: made om: : 


a general grounds... oe hae 

_ . The appellant contends that there: was substantial ence of tha oo 
i work called for i In. Ttem: i-b prior to. J une 17, 1963, and that the liqui- See 
.. dated damages of $200 per day: for that item. constitute: a penalty. 


Delivery of accurate plan and: ‘profile: drawings was a. vital inter= 


- mediate'step in the work process.’ Upon delivery of those drawings, ~ co : 


the Bureau of Réclamation could, locate or “spot” the supporting struc- | 


_ tures for the transmission line and calculate Span a In addition, 7 


| ease "8 Rover Peak is identified on. ec resnente exhibit No. 165 ere ae ee 
'.. -:7 Phe requirement. for punch cards was deleted from the soitedee and ihe Key's maps : 


oe “Were delivered: on time. The appellant's position that such deletion and ‘delivery. made. the- : | 
liquidated damages. provision unenforceable’:cannot’ be upheld; due to ‘the fact that the ~~ 


ca punch cards-and key maps.called: for in Item I-b were of minor POE LENCE. eet i 
the enlex and peas drawings hi included i in the item. _ 
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the contractor charged with the responsibility of constructing the | 
transmission line needed: the plan and profile drawings asa. control 
for its right-of-way: clearing. operations. «A: portion of Government’s 
Exhibit 6 shows the pertinent sequence of. work, and the. respective ~~ 
. duties of Desert Sun and the: Bureau of Reclamation, as follows: - | 


Ti. Office es aes - Contractor___ “Plan and profile drawings. 
ae ee Bureau 222 ‘Structure spotting, ~~ ) 
WV. ‘Structure staking. : Contractor... Field’ staking of each struc- a a 
| a ne EUs - 2 3 
mV Structure e checking. -Burent.-- Field. check of each structure _ 
| z . “site. 
7 a0 ts extension de- Contractor. Field instrument survey to 
termination. determine tower leg 
Se ee eee - Jengths. peat ee 
vil. Structure: sum- Barents ‘Consolidation of all structure | 
2 mary . Paes cn i, CE io and al extension. s, quaintic 
eo “ties. ee | 


The survey a mapping pork. for! a 345-KV pace sed line is 
a small tail wagging a large dog, in-that clearing and construction’ ‘of 
a line cannot proceed until. the essential survey and’ mapping activities 
are completed, but the cost of the clearing ane construction is: 25 to 385 
times that of the survey and mapping... Saline oe 
-. The: construction contract. forthe transinission ting aéitered ig aie 
Desert Sun survey:was awarded on June’ 22,°1962- (Government’s 
exhibit Of) s: ‘Between that. date: and June 17, 1963; the construction 
contractor was.in‘a position to eee a substantial amount ot cone | 
and access road work. vee eas . 
_ All work originally Grae in he: Desert: san contract’ was 
not: completed ..on June 17, 1963: ‘Nonetheless, that date: hag: been 


treated by “the ‘parties as ‘the: completion date because of Order for 


Changes No. 4, dated July 16, 1963, and eure ayy Desert Sun: on, 
August 1%, 1963, which states in part: oar 
ae Since the Desert Sun Engineering Corporation was “unable to: complete ‘the. 


| correcting of errors ‘to’ furnish data meeting the requirements: of: this’ contract, = 
and since it:-was essential ‘that: correct data: be obtained: as soon as possible +0 


ae avoid delaying. the’ construction contractor, -itwas: agreed; that’ the: Bureau of © 


Reclamation. would, at the close, of. business. on June AT, ' 1963,: take: over and | 


7 complete all remaining. work to obtain. correct data meeting the 2 requirements of wy” at 


this contr act, 


~ The amount due ander iy contract's was seid by $10, 000: to reflect io 


- the deletion of work described ; in the paragraph quoted ‘above. . Pie 
The Board sustains the contract provision establishing. $200 per: day a 
as a ‘reasonable spprommation, of the. damages that. could. have been = 
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: parma = the Government, as: the result of ineinely delivery: of the 


_ -plan:and. profile. drawings... That: amount, judged as:of.the date of . 


the contract, bears a. reasonable relation to the probable. damage. that — 
- would have followed: from a. delay in. performance.® 8. We also find — 
: _that the appellant has. not proved its allegation that Ttem 1b heer 


— substantially completed. prior to.June: 17,1963. 


- One general. question involving the assessed liquidated dati 
remains for review. The.coritract, as executed following the negotia- 
tions between the parties, provided for a. 135-day period or “spread” 
between the delivery. date for thé plan and profile drawings (part of 
Item 1-b, originally due February 9, 1962), and the’ date. for the. com- — 
pletion. of the work of staking tower centers and determining leg ex- — 
tensions for the towers (Item 1-d, originally . due June 24, 1962). 


_. Because the actual completion dates for Item 1-b and Item 1-d occurred 
on the same day—J une 17, 19683—the Government andthe construction __ 
contractor were deprived of the 135-day period that had been built into + 


the contract. ‘However, that is not the entire story. : | 
_. The contracting. officer found that excusable causes of delay faved | 
| ‘fie scheduled completion date for the intermediate work item, Item | 


- 1-b, to October 28, 1962.. He also ruled that Item 1-d, which was 


| elated” to. oo ih was entitled to a Su SLM longer time a 


extension. 7 | 
Item 1-d renal a ones Gi extension: than did Ttem 1-b ieeaas ~ 3 
. the former item was affected by certain additional requirements im- > 

: posed by the Government, and by delay on the part of the Government =~ 
in furnishing needed data; : however, those factors were found by the 


ae contracting officer to: have not affected the appellant’s ability tomake __ | 


~ progress on Item 1-b. _ Therefore; the completion dates ultimately ee 
came to be as follows: ee | 


Iter je ee Plan iad. ia profile. ae eae ee Be 38, oe | 
: oe aia ae Staking: tower centers and de- oF Al; — 
: a te a _ termining leg extensions. a | | 


Tt is-to be seen. that the time extensions granted by the Sere | 
3 officer lengthened the agreed-upon. period between the completion: dates. 
for the two items in question from 135 days to more than a year. This ~ 
period, however, was reduced’ to 282 days by Order for Changes No. 
4, which established Jt une uM; 1963, as the actual one for both 
items. : 

. The 135- any eriod specified fi in: tig d contract eo the aries is the 
~ best indication available: t to the Board as to: a reasonable amount of 


m 8 Parker-Schram Gomsune: TBCA-06 ( ‘(Aprit q, 1958), 66 LD. 142, 50-2 1 BOA par. ian mi 
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> ie. a “lead” time’ “needed ‘ber ween” ‘Téeim ib aa tent id: oe 
~~ Clearly, there is a limit on the'time required by: the Government: and as 
its construction: contractor for making good use of the plan: and pro- 


file. drawings at a time when’ the Item 1-d information is not-available, 
| Many of the harmful consequences from the standpoint of ‘the Gov- 


: ernment and of the construction contractor, as” outlined. in ‘the 7 7 
Government. Counsel’s post- -hearing mémorandum, will result: from 


| non-availability of the information. called for. in the later unit of | 


- -work—Item 1—d—rather than that required i in Item 1=b: » This-is be-. ae. 


“cause ordering the materials, and proceeding with most phases of con-__ 
- struction. of the. transmission line is dependent’ irpon ee of | 
Item i-d, for which no liquidated damages have been assessed. - 

~ An extreme example of -the improper inclusion’ of ‘a ‘liquidated _ 
Pree provision. applicable to an intermediate: stage of contract — 
performance is discussedin' Schouten Cinsinaction® Company, 
FAAGAP No. 65-20 (April 21, 1965), 65-1 BCA par. 4803. In that 
decision the provision, which was applicable to installation of a tower 
_ foundation and guy anchors, was: held to -be unenforceable.’ The 

Board found that, viewed as of the time of award ofthe contract, 
the Government ‘ ‘would not possibly suffer any actual damages from 
late performance of sub-schedule 2.B [tower foundation and ouy 
anchors] so long as the work at, each site’ on sub-schedule.2 ‘B was 
completed in sufficient time to permit timely completion or the sub- 
schedule 2.C [tower] work.” The Board also observed : | 


Oa ae We do not * a sugg ast that a liquidatea damages clause, more ‘guardedly os 
. drafted than’ that here involved; which is tiéd into late performance of pou 


a 


an intérmediate and the final stage would ‘be unenforceable in all. instances. *, 
* * * The point chosen in. the present case:for the assessment: -of Vghidated 
damages under: sub-schedule 2B substantially. anticipated | the point where. harm | 
reasonably could have been expected to oceur. Such an assessment, would, . 
. therefore, serve only as a penalty, not as compensation for legally. cognizable - 
harm, Priebe & Sons, Inc. v. United States, 8832 U.S. 407, 413 (1947). | 
- This conclusion requires reversal of the decision of the Contracting Officer who 
is directed to make payment to. the Contractor of all sums withheld as liquidated 
damag ges for late performance under sub-schedule. 2B of the contract. — | 


oo ~The 15-day. period between Item 1-b and Item 1-d was established. i 

a by. agreement of the parties and. presumably as the result. of. the ex- 
ercise of judgment. on the part of:the Government’s engineers. ~The. 
232 period merely was the product of happenstance. - The Board finds | 
‘that assessment. of. liquidated damages beyond the 135-day period 


would amount to collection of a penalty; therefore, the contracting 7 = : | 
. officer’s assessment of such damages because of the late. delivery Co) ae 


Item Ib} is sustained ony! to the: extent, tof, 185, 5. days. 
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Requests for Eatensions 0 of Time. Based upon: 8 tated Ca auses 


If. the original contract objective i is to be. carried out, the 97. Ney 


| liquidated damages: period held by the. Board «to. ‘be unetiforceable’ f Seu 
Should be treated: as beginning on October'28, 1962 (the “as éxtended” 
ee completion. date). ‘Although; the point may: be arguable, we coi= 

. glude that extensions’ of time for stated: causes should. be considered 


to run from. the same date. ‘The appeal record before us. does: not 


~~ warrant. an- allowance. of. additional days. of performance time for 


7 stated causes of delay... Under our. analysis, such additional time up.to - - : : | 
a total 2 97 days would fall eae with the. unenforceable. ia 


| period: 


' The contracting afliver in. n granting an ene oe frie ce the ae 
changed (southern ) portion. of the. surveyed. area. did not reduce the - oe, 
additional time found to have been necessary. to compensate for the Tae 
¢ “roughness and inaccessibility of terrain for two factors that, in our 


"view, would have justified reductions. ‘He did not take into account — 


< (1) the fact that the change did not affect all.of the line (more a ee 
40% of the area to be surveyed under the original order remained the 


| same), or (2) that Route. C was ‘substantially. shorter than. Route B. 


“ae The length of the line was reduced about 20 miles by: the. change. : os 
We have. increased the. amount ‘due. for the roughness: and i inaccessi-. . 


— Dility of the changed portion | of Route Gand for “vehicle “down. time.” 
| However, i in. view of the contracting officer’s liberality i in not. making 
- reductions for the two factors listed above, we conclude that his al- — 
~ Jowance of 70 days i is an equitable adjustment, even as moet to the 7 


- increased. amount... } | Wis fa, 
..  Appellant’s. counsel: has not keyed ae request ‘for an Bren ios be 7 


ane, based on the occurrence of. adverse: weather. to. the ‘ cmusually | 


“severe standard that is included in Clause 9 (c) of the contract; instead - se 


he points. to the change that. ‘substituted a different. type of terrain. 
We have considered - ‘that: change * elsewhere. jn this. “opinion. The 


- Board will not deviate. from. its established holding that. unusually . ee, 
Severe. weather. does not mean any and all weather that: hindered. Ole re 
“prevented. work under a, contract.® The. appeal. record will not sup-. 


. “port a finding that a time. extension should ‘be allowed for unusually _— 


: “9 Aled. Contr hee Inc, TBCA<265. (September 26, 4962); 69: LD. i47,: 4962 BCA par. 7 : 
3 8501, That decision ‘observes : We: have consistently held that. in order to: establish a 
- -daim of unforeseeable and unusually. severe weather it is necessary - to: present proof of 


“the weather for: the: ‘month or other period in. question, - ‘not. only as to the’ year in: which 
the contract performance was affected, but for several past years, an acceptable total for. ._ 
Sntene a partern #Or comparison: being 10 years. bs a den. 4 sabes. ee 
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_ severe ein beyond ‘the. one. granted for that “cause. as the : 
: contracting officer, 7 
‘Specific testimony and Job oa kept-o on: a. day-to-day basis: are 


a lacking for the time extension claim which’ rests on’ the contention 
that. activities of the United States Forest Service: cated undue 


delay on the job. Each of the survey routes considered by the parties © 
to this dispute called. for work over many miles of Forest Service ' 
~~ lands (Government’s Exhibit 20). ‘The: appellant has. not. proved : 

that the Forest Service imposed unreasonable: or improper require- 


| ments on the survey ce of Desert Sun. or: On its ae 


The claim for a time pander eee on statements that’ seniaaly 


were made by the contracting-officer’s authorized representative will ; 


be considered under the next subheading. 


Claims Arising From Alleged Misr epresentation Or Gees 
By A Government representative 


Tn its claim documents, and by questions directed to the contracting 
officer’s authorized representative at the hearing, the appellant has 
raised issues concerning actions allegedly taken by the authorized 


‘representative in the administration of the contract. No officer or. 


employee of Desert Sun, the prime contractor, testified concerning 
the authorized repr esentative’ s conduct. The charges of over 
reaching or concealment were leveled by officials of the subcontractor, 
American Engineering. ~ aa 


~- 


In the late summer of 1962, ‘when the Govetuhent's rejections of a 


Desert Sun’s survey work were piling up, and the ‘activities of Desert 


Sun on the project began to falter, American Engineering entered — 
into the financing of the job. “Prior to October 5, 1962, American — 
Engineering had’ advanced. about ae 000 to Desert Sun to pértait - 


; continuation of the work. 


The authorized representative’ Ss Prato in a meeting. in nh 


Phoenix, Arizona, on. October 5, 1962. , brought about most of American 
‘Engineering? Ss aeichire The authorized representative, Mr. Burdg, 


- testified that the October 5 meeting was a “probing operation to find ~ 


~ out how [the- job] could be financed.” (Tr. 145.) ‘The question arose 
as to whether or not American. Engineering would continue to finance 


tor. (Tr. 212.) 


The first information: given to eee it Engineering at the Octo- 


ber 5 meeting concerning the amount of contract earnings remaining 


| ' to one paid on. the EOYs ject vapperently was not eee to the sub- 


the work and one of American Engineering’s: officials advised that the 
‘company was going to ) discontinue its assistance to the prime contrac: 
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| contractor,’ “A tter’ American. Engineering | officials. expressed. chaie: se 
disappointment oyer the initial estimate, Mr. Stewart (of Desert Sun). 
and. Mr. Burdg left the meeting room and used a calculator 3 in another. | ans 


fs room of the Desert Sun headquarters. - (Tr. 218, yo aa ce 
Mr, Burdg’ acknowledged _ that’ statements. “were ‘made cocerning 
= the computations made on the calculator. “He testified : AS. follows: uo 


@. [There were statements} that there was an absolute minimum of $85, 000 


lett’ in. the- draw and boas the job could be > completed | in. six. weeks, is. s that’ tee 1 


_ right, sir? 2 ae as 

"AS No, ‘sir, that i is 3 not sarrese PP | ; 

“OQ. ‘Those statements were not made in your presence and at the 2 meeting, of 

| October the 5th, 19627~ . 
“A. The manner in which you stated the question, iti is me correct. ; 

: * | Oe ok eo . * 
“Q. What was said and by whom? : Ye | - 
“A, The qiéstidi was asked by Mr. Stewart and Mr. heeaon. [ot ncaa 

Engineering] as to how much money was left in the contract, and the reply was 
that on the basis of ‘the Contractor’ S work which he had submitted which he 
claimed: ‘was: correct, that-so much: money. was available. It: was ‘based entirely | 
on the assumption that .the: work. that ‘the: contractor had submitted: ‘did: meet: 
the. performance standards. of the contract, and all statements. made in that. 
meeting and any ‘other meeting | which I attended with Desert. Sun have always 
been prefaced upon: that remark, as I recall, (Tr. 214-215.) 


“Mr. Larson testified. ‘that after their calculations were made, Mr. | 
Stewart and Mr: Burdg “came back with a figure of around $35,000 left 
mn the job.” (Tr. 3882.) He also stated: 


ein Was that after. ie liquidated damages? Pie 
“A, Weill, they mentioned that. this was. what. was ‘left a. be pads Liquidated 
damages didn’t enter into the picture ; they wouldn’t be assessed. . 
a re * a ; * s ne * 
A. They said we had about. six weeks and it ‘could be done in that time with. 
the work we went over at: this time, : ‘They showed us ‘the bar chart and we went 


over what work had been done and accepted and what work was eft. to. be done, oe 


plus the fact' that they meéntioned. there was a, voucher in 1 for $15, 000 that should _ 
be paid within a matter of two weeks: © . 
Q. Was Mr. ‘Burdg present at the time this. was all said? 
A, Yes, he was, 
», Q- Did: heisay anything? eae 
JA, “Xes, ‘he did. the talking., (Tr. 388. ). 


_Mr. Burdg denied that. he had. informed nee asian nob ; 


: to worry about. liquidated damages, but agreed that he‘had‘said. “that 


there was:a: $15,000. invoice being: processed “for: payment.” = (Tr. 25, 
26. He also acknowledged that] he subsequently stopped payment on 
the $15,000 Invoice, but: denied having an intention on’October 5, 1962, 
to go. back:.to his: office j in Salt: Lake: poe to a a. stop order”: on: the 
invoice. (fr. 2%. 7 : 
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The October 5, 1962 meeting was on a ‘Friday. On Monday; enn 
ber 8, 1962, Mr. Burdg wrote a letter bearing.that date to Desert Sun. i 
‘He. did not send a copy of the letter to American Engineering. In 


that letter (Governments Exhibit 7) ‘he rejected the invoices under = 
which the $15,000 was to have been paid, because the work covered by 


Bs, the invoices did not meet the requirements of the contract. He also. a 
included the following calculations: | 7 ay 





= 2 Assumed earnings as ‘per attached te "$120, 150 ee ah 

J Less 10% retention_---—-----+--—---~--------=--- meee = 15 a 
eon ee et EET es a fe ye ne, ~ gi08, 135 
_ Less ‘liquidated damages ee ee, $3, 400. sone eS, 
Mees 6a a ek, | “$2,400 $5, 800° 

: ee. | plik ee, a - $102, 335 

"Previons payments as of cacaaee SemeKsE ae S117, 107 >. 
| Net amount owed by the company to the Governmént__--- 2. 7s $14, 72 


ee, ~The October. 8 letter informed. Desert Sun that “no. further payment, a 
will be’ made to the. company until additional acceptable work has’ 


wey Saas 


- éonitiined a $150, 7 00 estimate of he contract earnings | ‘that. ‘woiild be. | ne 
fe 8 available “at time of revision of al] plan and profile drawings.” Some a 
of the paragraphs 0 on the second page of the October 8 letter are as | 


follows: 3 i Cees te, 

rt would appear inat. total aantaier earnings would be approximately $1596 500. 

Deducting previous payments and liquidated damages would indicate that antici 
pated contract eaknings would approximate $36, 500. | SP teas . 
"Additional invoices for payment. under this. contract will be accepted when . 


«plan and profile work for the entire line has been completed and Jeg. extensions © weee 


- 2. determined: from Winona to the Coconino- Yavapai County Line. | late ; . 
: . This letter. confirms ny conversations with Messrs. Stewart and Br raieal. fot Es 


Desert Sun] in your office on October 5, 1962, 2 
— ‘The above analysis makes no provision for any additional liquidated | damages a 
. wach might be incurred in connection with this contract. | 


Government. counsel asserts that Mr. Burdg’s. October 8, 1962 letter = 


: 4s the best evidence as to what was discussed on October 5. Without 

doubt it does confirm some of the statements made by Mr. Burdg at 
the October 5 meeting ; however, the: Board concludes that. the letter . 
contains a revision of the information about the status of payments, 


progress, and acceptability. of work. that was divulged. by Mr. Burdg — ; = 
at the October 5 meeting. The. evidence indicates that Mr. Burdg ae 


decided to reject the-$15,000 invoices sometime between-October Sand. : 


see “Perfuirnanics: a the Desert: Sui's survey Work: was in no ) way ‘delayed: ie 
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Ochre 8, “He conceded: that he made additional ee cee 
he rettirned to Salt Lake City (Tr. 915,. 216). “The record. does not 


a disclose whether at:that time he also conferred with Bureau employees = 

.. who had been checking the survey work jn the field: for about two 
| months. | Asa general: matter, 1t was necessary 4 for him to rely heavily - coe 
a on. reports : received from others, pecouse he: was: in n charge ot Cite oe 


mately 20 survey projects at the time. | 
Mr. Larson of ‘American: Riiettieering saw the October 8 letter: 


ae ae of weeks after it was written” (Tr. 391). Providing ‘Atievican? oe . 


‘Engineering with a copy” ‘of the letter at the time the original was 


. transmitted to Desert Sun would have been. a considerate, | but not a-- See 


required, action on: Mr. Burdg’ s part. “Desert Sun had the primary _ 
responsibility. to inform. its subcontractor (and, financial: “angel”). of. 
the word from the Government that Desert Sun had been overpaid by. _ 
‘more than. $14,000.29 _ 
The appellant: has: also reg aiater actapieants ‘abiout thie. activities 


: oo Mr. Burdg at. ‘meetings: held: on' November 80, 1962,: ‘December -17,_ ee 


| 1962 and June 5, 1963; however, the testimony Ot the appellant’s wit: 


nesses: ‘does not: indicate that he nia de unequivocal statements’ on those . - 


dates about the ee of ve Sun’ S. oe or about: : 
liquidated. damages. ; . 


-To-the extent-that: an ‘appeal resents: a lain: “tote dattinges | based” nae 


oo on alleged misrepresentations, the Board has no jurisdiction.“ We oo 
will not, therefore, pass upon American Engineering’s conitention that’ 


~ It is. entitled to. reimbursement: for’ all: funds. expended by American is 


a Engineering. on the pro] ject because of the alleged misrepresentation or ws 
. concealment, by: the authorized ay Bence of “tg sentracting - 


: og ‘the result’ of statements made by Mr. Burdg at the. meetings held in ~~ 


ce “1962 and 1963, and the appeal record will not. support: a ruling | that.a oe 


definite and binding agreement was made to eliminate. all liquidated - 


7 damages. . Accordingly, all claims for. additional time, or for addi-. 

| “tional compensation. asserted. under the contract, that are related to. 
Seige a2 activities 5 of the. contracting officer’s Ss. authorized Tepresentative, bes be any, 
ae denied. 7 Ee rg an eee rar Cae 


. 10 mA etiean Hagineeiting? 3. ecumitnent ip complete the ee may hive heen Ganda: prior 


me to the meeting ‘of Oetober 5, 1962. The. agreement between Desert - ‘Sun, and. American | 


- Engineering in which the latter concern undertook to. complete the survey. “on a best oe 4 


; basis” (Government’s Exhibit 8), is dated October-1, 1962. 


Adler Construction Company, “IBCA~156. (January. 4 1960), 60-4 BCA } par, 2513; 


R. B. Lee Blectric Oo., Inc., ASBCA No. 10,800 (December 98, 1905} 65-2 BCA par. 5262, 
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_Adpustment for Section Wormer Survey Work; Deduction . 7 
peas for Damage to Porest Service Laniis’ ee 


ee 9 of the eouteactine. officer's S andings of Novices 


1964, determined that Desert Sun was.entitled to payment for survey, vs i. 


: work performed: and shown on certain drawings.. ‘The contractor’ 8 


- appeal document. (Government’s Exhibit. 4), placed in:.issue the con- 


tracting officer’s determination that: $171 per section , corner. for: 1%, 
- section corners, a total of $2,907, constituted.an- equitable adjustment arate, 


oe for the section corner work. | -Because.the appeal record.is.deveid: of . - 


" evidence that would Sunpores the appeal from. aeat determination, the: 
appeal is denied. 


The. appellant als failed to vinirodace cvdenee to. ) support i ae ome ee 7 


tion that the contracting officer erred in a ruling. concerning: erosion — 

‘ damage to Forest Service lands. The contracting officer found. that. 
two access roads constructed by Desert Sun were not. properly treated, 
and that the contractor’s negligence caused erosion damage to occur. 


A Government engineer testified ‘at: the hearing that. the. two roads... 


had not been. constricted i ina workmanlike manner (Tr. p.423)... The 
contracting officer’s ‘deduction . of .$287.50 is; fully' sustained. by. the- 
evidence, and was properly made under Clause 3 of the contract, 
which states that the contractor is responsible for. all. damages to 
property. that occur as a result of the contractor’s fault.or negligence 
in connection with the Prosecuuey: of the work. : Therefore, the appeal 
is denied. coe he, SMnakhs 8 wrldeet bi Pe ative Sey oo ) 

= Canalumonees: he huge aa 


The es is sustained in part G) by increasing to $69,600 the. | 
$55,161.08 determined. to be an equitable adjustment by the contract-. 


‘ing officer in Paragraph 28 of his November 5, 1964 findings, and (2)... 
: by eliminating 97 of the 2382 days that were found j in: Paragraph 2B 
of the November 24, 1964 findings to. be “late” under the:  nouidated a 


damages provision applicable to. Item 1-b, - 
~All other claims involved j mm. the ° appeal are denied, 


Dean F, prec eC haérman. 
pOONOURS ge a “I concur: 


Tuomas M. Dunston, = | Wiera, . MeGnaw, u ember. 
Deputy. Chairman. ete | 


aire nese ect 
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“TITLE 70 LANDS WITHIN. SAN CARLOS RESERVOIR. SITE Ze 


Indian Lands: Generally 


‘The San Carlos” “Apache. Indian ‘Reservation, Arizona, is a ‘congressionally 
-- unconfirmed executive order. reserve in which the Indians have no compen-— 
~~ sable interest as against the United States. The United States did not have | 
-» to look to the act of June 7, 1924 (48. Stat: 475),'which authorized the con-> 


struction of the San Carlos Tevipation: Project: for the benefit of the Indians. 3 


of the Gila River Indian Reservation, Arizona, and others, for authority to | 
3 acquire . lands on the. San. Carlos Reservation needed for dam. and. reservoir . 
“3 purposes. As the United States already owned the, lands ‘fr ee and clear of ~ 
any legally. cognizable. obligation to the ‘Indians, they . could | oS and - were e | 
devoted to the. use of the Prolect bya administr ative act. is a lis 


Indian Lands: ‘Rights- of-Way 


Additionally, the. authority gednied by ‘the act of cane. 4, 1924, as acquire 
_ rights-of-way for the: project would not have limited’ ‘the Government to. 
‘acquiring estates in the nature of flowage easements, ‘Even: if. the United: 
States had been. forced to look to: that: Act for authority’ to: acquire me ae 
in question it could have acquired fee simple estates in them. wes 


Indian Water and Power Resources: “Tnrigation Projects os 


The lands of the San’ Carlos ‘Daim’ and ‘Reservoir are owned by. the. ‘United. 
States in connection with the San Carlos. Irrigation. Project: . “As a matter of: 

... grace the Indians were fully compensated for them’:when. they. were put to. use - 
.... In-connection. with the. Project. - Accordingly, under: the. act of April:4,.1988, | 
52 Stat..193 (25: U.S.C, see. 290),. the proceeds derived. from the granting. of... 

~ eoncessions and: leases. on. the.lands- should .be used for: the. operation: and. 
maintenance: of: the. San, Carlos Irrigation Project: Og nee 


Supgzor: "APPEAL:C OF. SAN. CARLOS APACHE TRIBE fat 
"THE COMMISSIONER: OF INDIAN: AFFAIRS’ DECISION’ _ 
OF OCTOBER 26, 1965 CONCERNING TITLE TO’'THE SAN: | 


CARLOS: RESERVOIR SITE AND THE DISPOSITION OF. — 


PROCEEDS. FROM. LEASES. AND; c 0. N © E. SS s I LO. N NBs 


; GRANTED THEREON. - i ee 


‘The Commissioner’s deo lear ane an: nsppeal has. cen ene nt 


by the San Carlos,Apache Tribe holds that the shore and lands under- 


: lying the. San ‘Carlos. Reservoir, Arizona, are- owned. by. the United, 7 : os 
; States 3 in connection with. the San Carlos Irrigation Project, and that. a 


any ‘proceeds derived. from. the leasing of or. granting. of. concessions . 


~ on such lands should. be expended i in the operation. and, maintenance - on" 


of that Project. as Brorideg. nyt the act of | Apri 4, 1938, 52. Stat.. 1933 i : : 


Par eae a i 


BB: U.S.C. POCO tate ee Ge ee ee 


; *Not in dicenoivetdatiorder. eee 
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Counsel for the Tribe contends that section 5 of the act of J une 7, 
1924, 43 Stat.-475,-which authorized:the construction of Coolidge Bam 
_ and the San Carlos Reservoir, constituted the entire authority of the 

Secretary to acquire lands, or interests therein, for - use in ‘connection 
with the San Carlos Trrigation. ‘Proje ect ; that the term “right-of: way” 
as. used therein is synonomous. with “easement ; ” that, since the lands 
of the San Carlos Apache Reservation used for. Goolidge Dam-and San 
Carlos. Reservoir must have been! taken. or acquired under this: section, 7 
the greatest estate that thé United States: can have therein is in'the | 
nature of a flowage. easement ; that the Tribe retains all interests in — 
the lands not included i in such, easement; and, that the Tribe, therefore, 
is entitled to any proceeds derived from the granting of concessious or 

leases on such lands. © | 

Counsel apparently acknowledges had the Tribe was s fully np 
sated for the more than 21,000 acres devoted to the use of the darn and 
reservoir.. | He : argues. that the fact. and. amount of compensation , are | 
irrelevant. because the. United States: was s authorized to hots poy an 
easement. rae a 

The act of Apel 4, 1938, supra, alone he Socsslaty of the In- : 
terior to grant concessions on and lease lands within the San Carlos 


-Trrigation. Project... Specifically, it, provides: | i ee eats” 


That the Secretary’ ‘of. ‘the Interior #9 fg * 2%: a authorized, in his dlis- 
cretion, to grant concessions on reservoir sites, ‘ ‘reserves: for canals* or flowage — 
areas, and other Jands under his: ‘jurisdiction’ “which have’ been withdrawn or - 
otherwise: acquired in connection with the San Carlos, ‘Fort: Hall, Flathead, and 
Duck Valley or Western Shoshone: irrigation projects for the ‘penefit in: whole 
or in part: of Indians, and to lease such lands for agricultural, grazing, or other | 
| purposes: RR Provided further, That such concéssions may be granted or* 
lands leased by the Secretary of the Interior under. such rules, regulations, and . 
laws as govern his administration of the public domain as far’as applicable, 
for such. considerations, monetary. or. otherwise, and: for such periods of time — 
_ aS he:may. deem proper,.the term of no*concession ‘to exceed a period of ten ~ 

years: : Provided further; ‘That. the - funds. derived. from, such concessions: or 
leases, . except. funds So derived from. Indian tribal ‘property withdrawn. for 
. irrigation purposes: and for which’ the tribe has’ not been compensated, shall 
be. available. for. expenditure in: accordance’ withthe. existing laws in: the opera-. 


- tion and: maintenance of the irrigation projects with which they: are. connected. | 
cou Any funds derived from reserves for which the tribe has not ‘been compensated 
-. shall be deposited to the credit. of the proper: tribe. eR a: 7 


“Although we are ‘convinced, ‘for reasons later set ‘forth, that the | 
| Tribe has no interest j in the reservoir lands, we do not think that it is 
necessary to resolve this question i in order to determine who is entitled 
_ to the proceeds from leases or concessions granted on the lands. —— 
‘It seems clear that the lands used for. Coolidge | Dam and San Carlos ~ 
Reservoir comprise a “reservoir site” and. a “flowage area” and are 


“lands under [the] jurisdiction [of the Secretary of the Interior] 


. which have been. 2 withdrawn. or "otherwise acquired 4 in connection with 
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lane Fe EB Gaga oil cdarsn, TOW 28 1966. Se ok, a ha 
| thie cn Cae «"* * irrigation project,” sithin! the: meaning. of 25: 
— US.G. sec. 890. This being the case; and the San Carlos Apaches hav- 


ing been: fully: compensated for-such lands, 1t is equally clear, under 
_ section 390; that funds derived from the leasing of and the granting of 


concessions‘on such lands should be ae for as benefit we the San. 
Carlos Irrigation Project. | : 2 bh 6 ee 

The San Carlos hice | ee as: eels ee con- be 
tains lands which were originally set apart by the Executive Order of 
November 9, 1871, 1 Kappler 810-812, as the White Mountain Apache 
Reservation and lands which were set apart by the Executive Order of 
December 14, 1872, 1 Kappler 812-813, as the San Carlos addition to: 
the White Mountain Reservation: It appears that. all of the lands. 
affected by the San Carlos Reservoir are part of those added to the. — 
reservation by the Executive Order of 1872... The-reservation created — 
by the Executive Orders of 1871 and 1872 was thereafter diminished 


by aseries of executive orders and two acts of Congress. These execu-_ 


- tive orders were.entered on August 5, 1878, July 21, 1874, April 27, 


| 1876, January. 26, 1877, March 31, 1871, ‘and December 99,1902, 
ne Kap pler 813-814 and 3 Kappler 671. Bach of these orders restored: 


parts of the reservation to the public domain. The act of Febru- 
ary 20, 1898, 27 Stat. 469, 1 Kappler 467, also restored a part of the. 
reservation: to the public dome: provided. that the proceeds realized 
from the disposition thereof should: be aces for the benefit of the | 
Indians of the reservation, and stipulated: . 


“Sec. 5. That nothing herein contained shall be construed as recognizing title | 


or ‘ownership of said Indians to any part of said White Mountain Apache Indian ~ 
Reservation, whether that hereby restored to. the. public. domain or. that. still ? 


; reserved by the Government for their use and occupancy, 


Section 10 of the act of June 10,:1896, 29 Stat. 321, 358, i. ene | 
597, 609, ratified an. agreement which had been antered: te on Febru- ' 


ary 25, 1896, between the Apaches and an Indian inspector, by which ‘ : 


the Indians ceded another part of the reservation to the United States 
for. opening to. mineral entry with the. proceeds to be. paid. to the In- 


dians. None of the executive orders which restored parts. of. the res-- 


ervation to the public domain, including that of December 22, 1902, 
‘provided for the peymemt of, Se a or other benefit: to aie 
Indians. | 
The conclusion i 1S. eile that ihe. San Caio: Apache dion 
| Reservation is an unconfirmed executive order reserve in. which the 
Indians have no compensable interest as against the United States.. 


Stowe Tribe of Indians v. United States, 316.U.S. 317 (1942) ; Healing | 


_v. Jones, 174 F, Supp. 211, 916. (1959) and 210 F. Supp. 125. (1962). 
» These cases recognize that although the Executive may withdraw and — 
reserve lands of the United States for governmental purposes, the 


- exclusive power to dispose, of or to create compensable interests inthe 
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| territory or other property of the United States is ected § in ie Con- 

gress by section 3, Article [V of the Constitution. It is constitutionally 
impossible for the Executive by unilateral act to grant compensable | 
interests in the territory of the United States. Since nothing in the 
history of the San Carlos Reservation indicates Congressional con- | 
_firmation of title in the Indians—indeed, there is much to the con- 
trary—we can only conclude that the Indians use and. occupy the 
lands thereof at the pleasure of Congress and the President. 

That this was the position of Congress and the Executive during 
the period that the San Carlos Irrigation Projéct was being. consid- 
ered and constructed is clear. As stated in Assistant Solicitor Soller’s 
memorandum of January 22, 1965, the Project was conceived pri- 
marily for the benefit of the Pima Tnclians on the Gila River Indian 
Reservation. : It was first considered in 1896. From that time until. 
| completion it was under more or less. constant consideration by Con-. 

gress and various agencies: ‘of the. Executive. See House Report, 
Rearing before the Committee on Indian Affairs on the Condition 
of Various: Tribes of Indians, 66th Cong. 1st sess., Vol. 2, p. 6. In: 
1912, Congress authorized the Army Engineers i investigate and 

report on the pro} ject. A Board of Engineer: Officers was appointed: 
for the purpose. Their report to-the Secretary of War, dated Feb-: — 
_ ruary 95,1914, and entitled, “San Carlos Irrigation Project, Arizona,” 
is orialed. as: House Document No..791, 68d Cong.; 2d sess. It con-. 
tains a letter, dated October 28, 1913, to the Commissioner of Indian: — 
Affairs from A. L. Lawshe, who was superintendent of the San Carlos. . 
Apache Reservation, i in which he expressed the view that the Indians 
should be compensated :for the. dam Site. es et to back 
contention the Board stated : ee : 

Regar ding land damages it is ‘the understanding of ‘the board that this ca 
-- vation isnot owned! by the ‘Apache Nation. ‘If: the’ United States owns it, ‘and 
if this irrigation project were solely: for the benefit -of. the Pima Indians and . 
entirely at the. expense of. the Government, ‘it. would: be. idjle to pay. damages - 
. except on impr ovements belonging to the Indians, for the. Government, would 
only. ‘be. transferring | money “from ‘one. pocket to another. But the project ‘is, 
also’ for the benefit ‘of private lands that ‘would receive a ‘gift if’ the: reservoir 
site’ be: assessed - at: Jess: than its: value.” Hence the’ a photect should pay for: the * 
land régardless, of. where the title lies. : 31> 2 Paine: . 

The Board ‘acceptéd ‘as the naliel of the reservation Tee sejuived’ 
for the dam and reservoir the amount of $91, 865. Op. Cit. 145-146. . 

At’ the hearings‘on the bill which became the Act of June 7; 1924, 43 
Stat. 475, which authorized the construction of Coolidge Dam and the. 

San Carlos Reservoir, the following exchange. took place ‘between: 


Wendell M. Reed, Chief. Engineer of the Indian Irrigation Service,  ~ 
: Representative Carl. ‘Hayden | of Arizona, and: Representative ‘Homer 
eared Snyder, the Chairman of thé House Committee on: Indian Affairs: a 


; Mr. ‘Reed: bom He The | $5, 500, 000 project which is referred. to here really is _ 
= simply for the dam and: the. necessary work in connection therewith. oe 
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The Chairman. It does. not. eas tthe. purchase, < of. any. land that may 
have to be purchased or contain the supply space for the reservoir? — Me 

Mr. Reed. Yes; ‘the reservoir is all on an- Indian Reservation—San_ Carlos 
Reservation. . 

The Chairman. So there i is no expense in purchasing of land? 7 

Mr. Reed. There will be some expense in the purchase or in payment for 
condemning buildings and some small works of that kind. The estimate made 
by the representatives of the Indian Service was practically #200, 000,. and, the 
Army Engineers, after investigating, concurred. 

Mr. Hayden. That $200, 000 is included within the limit of 30, 500, 000? es 

Mr. Reed. Yes, | 


Pima Indians and the San. Cates Irrigation Project, Hearings on 
S-966 Before the House Corerauies on \ Indian Affairs, 68th Cong. “5 Ist 
Sess. (1994). 

By letter dated May 5, 1925, is the Secretary er the Interior, the | 
Assistant Commissioner is the Office of Indian Affairs, : after quoting — 
the conclusion, of the Board of Engineer Officers set forth above and 
: noting that twelve years had pees since the making of the Board’s 
report, suggested that— _ nao a a ee a ee ee 
. * * * conditions make it ‘necessary to. have ‘the mistber again. investigated ; 

with a view. of determining the value of the lands and improvements that, will , 
be inundated by une water impounded by the x reservoir. 


It is accordingly xecguimendea that, a Board of three ‘whemibera, consisting of 


the Assistant Chief Engineer, ©. R. Olberg, the Superintendent of the San Carlos. | 


Reservation, | James’ B. Kitch, and an Indian, a member of the San ‘Carlos 
Reservation to be selected by. the two- other members, be appointed. for the pur-: | 
pose of determining the extent.of: the damage to. be ‘suffered. by. reason of the — 
construction of the Coolidge Dam, the third member of: tne Board not to pass on. 
matters affecting Government buildings. ne | : 7 


a This recommendation . was ‘approved by Acistant ‘Soa J an ; 
= H. Edwards. An. appraisal board, consisting: ot. GC; Re Olberg, J. B 

‘Kitch and. Morgan. Toprock—the . latter having. been elected by the. 
Indians of the San. Carlos Reservation—was. duly constituted and 
commenced its work. Its report; dated February 4, 1926, and approved 
by Assistant Secretary Edwards on November 27, 1926, shows: beyond — 
cavil that the Indians were awarded the full value of the approximate- 
ly 21,750: acres of San. Carlos Reservation lands. devoted to the use of 
the Project: Its award of $86; 290. 13 for “Tribal Indian Land”. was 

constituted as follows: i yg 7 . 
Grazing land, 20,0121 acres @ 1.25 per Ae a ed Sines | 
Land susceptible of irrigation, 1100. acres @ $15.00 per acr eo creer 16,500.00 


Irrigated and improved lands $100.00 basic value. . Deducting credits . 
__ to individual Indians for improvements leaves 56334 acres at from 


$7225 to, $80.00 per’ acte 222.8) 86,978, 50 
| Agency farm lands, lies maine ‘(8 acres @ $100. 00 per acre. 4, 800. 00 a | 


Total _Appratsement Tribal 77) Searels $86,200.13. a 
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The legal and administrative histories of the San Carlos Apache 
Indian Reservation and the San. Carlos Irrigation Project. establish 
that it was never conceived that the United States had to acquire the 
_ lands needed for the dam and reservoir. It was always thought—and 
correctly—that the United States already owned the necessary lands 
and.that. it could devote them to.the use of the Project: simply by 
administrative act. without incurring any obligation to the San Carlos 
‘Apache Tribe. Clearly the compensation: which was paid the Tribe © 
was awarded as a matter of grace and not of right (Cf. Siouw Tribe 
of Indians v. United States, supra, 331) and largely out of considera- 
_ tion of the fact that. the. Project was intended for the benefit of non- 
- Indians as well as Indians. 

The simple fact is that the lands of the Reservation devoted to we . 
use of the Project were not acquired under the authority of the Act 
of June 7, 1924, and it is wholly immaterial what interests were 
comprehended by the term “right-of-way” used therein. 

. The construction of the Project did, of course, necessitate the acqui- 
sition by the Government of lands and rights from parties other than 
the San Carlos Apache Indians. For example, the Southern ‘Pacific 
Railroad possessed a right of way over lands which were to be sub- 
merged by the reservoir. Ultimately, the Railroad was paid $1,000,000 
for this right of way and to defray part of the expense of relocating, 
about 14 miles of itsline. 

Although we are convinced that the United States owned the reser- 
voir area free and clear of any obligation to the Indians and-did not 
require any additional authority’ to use it mm connection with the 
Project; we could not, in any event, subscribe to the proposition that 
‘the use of the term “right-of-way” i in the Act of June 7, 1924, limited 
the estate which the Government could acquire for the Project to a 
fiowage easement. | “Right- of-way” is as often used to describe an 
area of land as-an estate init. Cf. 64 1.D. 70 (1957 ). That Congress 
did not use the term in any restrictive sense is manifest by the fact 
that in appropriating for the Project i in 1925 it provided that the 
sum appropriated “shall be available for. purchase and acquiring 
of land and necessary rights-of-way needed ‘in connection with. the 
construction of the project. » 48 Stat. 1141, 1152. | 

‘Even if we were to assume that’ the San: Carlos Agadias liad an 
ivitarest in the reservoir ‘lands enforceable against the United States 
and that we must look to the Act of 1924 for authority to use them 
in connection with the Project, we would: conclide-that, whatever 
tle interest of the Indians, it has been’ fully ‘compensated and 
| extinguished. = | 
>. All else that we have discovered tends is confirm this can ene. 
7 Most. of the lands of the dam site and reservoir area were included in 

‘Water Power Designation No. 4, executed on February 1, 1917, which 
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| fein: then ealuatls te the. development. of. alee power, : ceaceved. oe 

them to the United. States, and:exempted:them.from the operation of | 


any’ ‘and all: grants ‘to’ the’ State of Arizona. “In 1928, the Federal — 
Power Commission’ reported. to ‘Congress that the San Carles Apache 


Indians were not entitled to any additional compensation. by reason 


of the generation of hydroelectric power at Coolidge Dam. This 
was based onthe finding” that the compensation already’ paid them 
exceeded. the return to be ‘expected if the lands were valued on the 
basis of combined irrigation and ‘power development, Sen. Doe. No. | 
98, 70th Cong., Ist sess. 1928. 

In sum, we are firm in tlie opinion - that ‘ander 25 U. S. C “gee. . 390, 
the proceeds derived from the leasing of and granting | of | concessions 


on lands in the San Carlos Reservoir area, should be expended i in the © 


operation and: ‘maintenance of the ‘San, Carlos: Irrigation. Project. 
Without regard to “title,” these. lands have been withdrawn or-other- 
- wise acquired in connection with the Project and the San Carlos _ 
- Apache Indians have been fully compensated. for them. Present these 


“ facts, the, statute. directs that the proceeds from the lands be, used 
. for the. benefit of. the Project. Further, we-are. of the opinion. that 


the San Carlos Apaches never had any. interest.in thelandsenforceable _ 
against the United. States; that. the lands belonged to the United 
- States:free. of any. obligation; that. no authority was needed for. the 
| United States to put them to, any proper use, and that. title to the 

— lands is in the. United ‘States. in. connection. with the. San Carlos 

: Irrigation Proje ect. 7 
ee Se J. ee 

| “Solicitor, . 


| "THOMAS ORMACHEA ANI D MICHAEL P, CASEY. 
| A-30599 | Decided N ovember i, 1966. 


> Grazing Permits and Tioenséa v Genealy—rasing 2 Permits ana Licenses: : 
~ Apportionment. of. Federal. Range. oe ee oe ais 
Th ‘a grazing district: where land. is. brite, a- ‘person: i owns: ee Hatiés 


is not. entitled merely by. Treason of the ownership: of ‘such rights. to grazing . 
- privileges on the land surrounding the waters i in which the rights are. claimed, ; 


- 2 “and the allotment ‘of such land to another usér is | not. ‘contrary: to section” a 


3 of the Taylor Grazing Act. 


- Grazing. Per mits and Licenses: Appeals. 


An appeal from a decision of a ‘district, grazing manager : allotiia: ‘the avail: . 
he _ able. Federal Tange. in. a grazing “unit among the. qualified users is properly 
3 . dismissed. where. the, allotment was based upon: a range survey which showed — 

_ that the allotment of each. user contained sufficient forage to satisfy his - 
as Federal range “demand and it: is not shown that ‘such. an ‘allotment “does | 

not, in fact, ‘contain sufficient forage to satisfy. the qualified demand or r that 

- the allotment of the unit was ar bitrary or capricious. => . 


ae a 
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oe Loge Permits and Licenses: : Apportionment of Federal Range 


A permittee or licensee has no right ‘to: any particular area of the Federal 
~~. Tange under the. Taylor Grazing Act. or: the: Federal: Range Code and, although 
-. historical | use is a factor.to be considered in the. determination of: grazing | 
_ . privileges, the determination of the. particular area in which the range _ 
- user may - exercise his grazing privileges - is, a matter. committed. to. the : 
_ - diseretion of the Depar tment. ; , 
Grazing Permits and Licenses: Apportionment of Federal Range 


Mt. is not unreasonable or: arbitrary. to. divide an. area. of. the: Federal. range, 
. formerly. grazed in common, _ into. allotments and to require fencing of 
the allotments when such’ action : is found necessary to permit pronee 

. utilization of the range. ~— 


: Grazing Permits and Licenses: Hearings ra aan -. 
7 ‘In a hearing to ‘determine an appeal from a district range manager’s deci- | 
- sion in which the appellant ‘alleges that he has been. deprived of part 


of his: grazing: privileges, the “‘purden is upon. the appellant to show by 
aeUperanuar Eroalve evidence that his Hienis have > been a 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


“"Thomnag Oiimachéa and’ Michael Pp. Casey have separately appealed : 
to the Secretary of the Interior from a decision dated J anuary 21, 1966, | 


ride Gaeta ee 


(Nev vada N Oo. 3)" which divided the] Fallon unit of aie district’ into. sepa- 
rate grazing allotments and designated the. areas of use e for each of the 
licensed users of the unit. - 

By decisions dated April 17, 1964, the Fe manager divided the 
| Fallon: unit into 16 allotments and fend the Federal range grazing 
use of the 14 licensees in the unit to the designated allotments and to an 
allotment in the adjacent Newlands. unit.? The district. manager’s 
division of the unit into allotments was based on the carrying capacity 


or productivity of thé range as determined by a range survey conducted 


in 1957 and 1958 and compiled and: analyzed i in 1959. . Grazing use was 


-- assigned to the respective allotteés ‘so as ‘to’ provide each: licensee, | | 
according tothe computation, with all of the: forage to which he was 


entitled under the ‘Taylor Grazing Act, 48 Stat. 1269°- (1984), as 


7 : , amended, 43. US.C. 88: 315, 815a-315¢ (1964), and the oer. . 
| regulations, 43 CFR, Part 4110. ae - 


.1Jt appears that Sypenint ‘Casey failed to rete the filing: fee. of $5; ‘roguibred with ‘his 
notice of appeal, within the time limit prescribed | by Tegulation, (43 CFR. 1844. 2(b), — 
: 1853.7 (e)). However, since the issues raised by both appellants are essentially the same, 

and'a determination of the’ merits of one appeal would necessarily determine the rights of | 
_ the other party, it is unnecessary, to determine whether Ree ke s pepewt should. be dismissed 
for the. procedural defect... 7 - 
*Both appellants. were given pee on ‘Pebruary. 20, 1964, of. the proposed allocation of 


grazing privileges, and both protested their proposed. allotments. The decisions of April 17, 


1964, reflected some modification - the allotment: boundaries | proposed on ee 20... 
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| ‘J Ounacher S total Federal: range: demand Was: aaeoeiieed as. 14: 105 - 
7 animal- unit months, of which 9,944 AUM’s were assigned.to the: Glan ; 


Alpine allotment,.161,AUM’s to:the Hole-in-the-Wall allotrnent,.and — : 
_ 4,000 AUM’s to the Lakeau Flat. allotment, a: part of which: is in ‘the 


Newlands. unit. - _Casey’s Federal range demand. was: recognized::as 
4,296 AUM’s, all of which were assigned. to the Dixie Valley. allotment. = 


Additional grazing privileges of 1;320 AUM’s,1,520-AUM’s,:83 AUM’s .. 


and 250 AUM’s were assigned to other Tieenscesa in the: ‘Clam: Alpine, 
Dixie Valley,. ‘Hole- in- ea vane “Labeau Flat: ee 
respectively.‘ ae © 
In dividing the unit into aistnants the Barend rofl Land quia ; 
proposed. to. construct fences where’ necessary, at-Bureau expense, to 
separate the allotments and.-to drill additional wells to provide:for 
more. even distribution of livestock. on the range. - Maintenance of. 
these facilities after as construction would be the. pespouepely i i 
the licensees. . ee aie ‘ ; 


Prior to he district manager's deceit! A@inachea eared. cattle ” — 


and sheep in the areas now designated: as the- Cow. Canyon, Dixie 
Valley and Bell Flat. allotments,.as well.as the areas which he is now 


allotted. Casey grazed cattle in what is now designated.as' the Dixie : 7 
~ : Malley, Frenchman’ s Flat, Clan. Alpine: and Bell Flat allotments. 


The proposed allocation santa deprive Ormachea of the use‘of the west 
_ slope of the-Clan Alpine Mountains, where he obtained a portion’of == 
his summer grazing, and of the Bell Flat. allotment, and | it woud Peo 
~~ reduce Casey’s former area by.about one half. | os _ 


The appellants objected to the district manager’ S Goletuiiation®: on . 


4% ahs grounds that (1). it- was arrived at im an improper and. illegal ~ 


fashion; (2) it is arbitrary and illegal i in nature because it deprives 
appellants of their historic areas: of: use; (3): the: manager failed to 


follow the required procedures in: his detertaination’ and (4) the deter- 


mination deprives appellants of their vested stock water. ‘Casey also” 
objected to his allotment because it would require grazing in: common 
_ with the sheep of the Ellison Ranching Company and because it would 
deprive him of an: area of use. >: Which ad claimed was amigeeneis arom 
Howard Turley... fe Sad 
At a hearing held at. Carséin: a 'City, Novadao on: ne anuary 20 anid 21, 
| 1965, ) pursuant. to appeals by both Ormachea and Casey from the ae 
trict: manager’s decisions, the hearing examiner oun aa the follow- Be 
Ing issues. were: raised by the: appeals: soy Sh ae oe 
oy Whether t the allotments were re properly established 


“s 3 Ellligon: Ranchine Companys Woe Saval : Hstate, Magiuson Ranches {Fohn: C. Carpenter), fo 8 


— Walter W. Whitaker, Edward H. Stark, Sr., Rodney J. Reynolds, Ira H. Kent and Silver 


ERS Range: Ranch apo or were represented at the hearing as intervenors. oes 


239-995-072 | 


342 — DECISIONS oF THE. ‘DEPARTMENT OF. THE INTERIOR [73 LD. 


(2) ‘Whether ihe sflouents to Soiach the appellants were assigned 
provided them with a sufficient amount of usable Federal renee forage | 
to satisfy their Federal range demand; and © EP ae eae oes 
mt 3) ‘Whether the decisions were’ arbieraeys or capricious ey. reason 
, of a denial to the appellants of the effective utilization of their claimed . 
water rights or by reason of a creation of such a cei as to pe | 
: eDauey the appellants’ livestock operations. | 
Ina decision: i issued Ju une 21, 1965, the: pore examiner + found, in 


7 siibstance: that: 


“pe Pe The district manager’ S dbeisoiis Te deaeea the: eciats of 
dheir historic areas of use, as they alleged, but the determination of: the 
particular area in which grazing isto. be permitted is a:matter com- 
mitted solely to the discretion of the Department, and no permittee can, 
asa matter of right, be heard to complain if the lands upon which he — 
‘is permitted to‘graze are different from those'which he used in the past — 
(citing, inter alia, National Livestock Company and Zack:Cow,T.G.D. 
«BB (1988) ; BB, Hasblor, LGD. 94 (1948) ; snd Aldoo onde», °° 
: Matter, E.G:D.296. (1942) ) yo ae ey | 
1.(2) For:the foregoing reasons ee was no: mene in Casey’ s argu- 
| mene that he is entitled to graze in the Grover Creek’ ar ea (outside the 


Dixie Valley allotment) because he purchased: the ‘grazing privileges —_ 


of Howard Tur ley:in that area, since;. if. Turley had-no-right to graze 
ina particular area of the: Federal range, Casey could not: create ses , 


7 a. aright by purchasing Turley’s base property qualifications: 


.'.(3). The evidence ‘showed that the allotments were eee sata 
: lished for sound reasons and’ after: adequate consideration. (7 year s) 
and, contrary. to. appellants’ contentions, after numerous ‘attempts.on 
the part. of the district. ae to oe Moueath oe fr om 
the grazing licensees;*. 9: 2m i 
. (4) The Bureau’s range survey rer chat the aie areas sof | 
use produce sufficient: forage to support the. appellants’: -licensed:: live-_ 
stock; there. was-no evidence that. the survey. was improperly con-— 
ducted. or. that. the results were erroneous; ‘and ‘the appellants’ :claim 


 that-a. range: operator “ig in ds good a. position to judge the quality, 
 quanity and manageability’ of 4 range as is a: district-official” was:not 


persuasive (citing Benjamin F. Casey, I. G.D. 376 (1944) : CLA. George, © 


 Verva. ECON, li Gl D. 661: ( Oe 3: and a MoN ve et ihn 64 L. D. 428 _ 


(1957)) 5 ra 

(5) The fact that eee ‘own or eegnt ok ee ee ae 
allotted areas of use does not entitle them to graze in the area of those 
- waters (citing U.P: Depaoli and Sons, 1.G:D. 552 ( 1951),and William 


Sellas, 1.G.D. 677 (1958) ), and the denial of grazing privileges.inthe 


% vicinity of the controlled waters 1s not a denial of appellants’ 
right: to the beneficial use. of the waters which ‘they: control ; and | 
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-@) While ale testified that conan their ipesielee opera- 2 


| ons to.the designated allotments would. endanger. their operations, — 
they presented no specific evidence showing how, in what way, or to 
what degree this would’add‘to the cost of their operations, and, while 
complaining of the requirement: that they maintain. fences and 
_ watering: facilities. constructed by. the Government, they presented 


no evidence as.to how much additional expense ‘would be. involved oe 


- or whether ‘it: would sig gnificantly’% increase their operating costs. . 


In affirming the hearing examiner’s. decision the Office: of Aopails 2 


| ac earings held; inter. alice, that: a party. appealing: froma. decision . 


of the district. manager has the burden-of showing. by substantial pro- | | 


bative evidence: that the action complained of.is improper (citing WM. 
_ FF, Sullivan et al., 63.1.D. 269 (1956) ; and E..L. Cord d/b/a El Jiggs 

- Ranch, 64 1.D. 239 (1987 )), and it found that the appellants had not 
shown that the grazing. areas: awarded to them. ‘were ;insiflicient to — 


satisfy ‘their. grazing privileges: or that: they: would’ create: such:-a- 


shar -dship.as.to seriously impair. theit livestock-. operations. - ; 
-In their present appeals: the appellants. reiterate in- ee ae 
| ine arguments advanced before the hearing examiner and:the Director. _ 
Ih general they attack the allotmeuts as unnecessary and improper 


| aa as having been. based: ‘Wwpon survey data that: was. insufficient & 
and. inaccurate. ‘The substance. of ‘their: specific. contentions, is thats: ~ 


(1)-The deprivation of effective lawful use of water is: basically: a 
deprivation of ownership rights and was avoidable here;:the right: to” 
water is:an empty title when practical access to:the water source 1S — 
denied, -and: the: Bureau’s: decision ‘avoided the» crucial. issue: as: to 
whetnes total deprivation: of access to water 18: a paras without 
poppe ra : ; ine 


(2) The finding that. oer beeeben’ ae range users: -were . - o ae 
sought i is incorrect, the evidence, showing that compromisé possibilities 


- were. withheld from the’ appellants and that. certain. common ee 
allotments could have been allowed; Se Ae, oe | 
_ (8)- Insufficient. notice cas the: proposed allotments was. s given to. the 
appellants; and. ey ee 
(4). The ae. examiner fe niptoperly, aie on. nthe Sealine the 
; purer of estimating Specifically the probable added costs which ed | 
| would have. to. bear as a result of the district manager’s decision. - | 
It is, of course, inherent in the assignment of individual: ‘grazing 7 
allotments i in a grazing unit. which has been. ‘grazed j in Common that 
some, if not all, of the licensees may be prevented from grazing in 
some areas ‘high they have. utilized in the. past.. ‘The Department 
has consistently sustained such allocation of the range, however, as_ 


a proper exercise of. Departmental discretion where it is determined — | 
to be in the interest of sound range management practice, and, as the. ~ 


| hearing | examiner and the Office of Appeals and Hearings have » pointed 7 
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out, the only basis upon which an allotment may be challenged is that 
. the allotment does not,-in fact, havé-the grazing capacity found by — 
_ the Bureau and that It-1s incapable of satisfying the allottee’s author- 
ized: grazing use. See, e.9., Harold Babcock et. at; AH8080L. (June 
16, 1965) 34 Melvin Adams et at., A-30406 (November 1,:1965). In. 
this instance the hearing examiner found that there was a reasonable 
basis for the determination that the grazing unit should be divided 
into allotments and that the appellants’ allotments contained adequate 
forage to satisfy their qualified range damand. Despite their attacks 
upon ‘the validity of these propositions. the appellants have not, by 
the introduction ‘of any ‘positive evidence, shown these conelinions to 
be in.error. - Moreover, the fact that only: two of fourteen qualified 
users have challenged the district manager’s determination attests to 
both the basic soundness of that action and. the general fairness of ae 
range apportionment.scheme. : pe 
Apart from the basic merits: of the: range Sper eapallanis 
-eontend that the methods used in determining the areas of allotment: 
were procedurally defective. | Particularly, they complain that the 
' district manager ignored mandatory Bureau policy in failing to obtain 
any written - agreements ‘Prior to the ica eas of. the 


7 adjudication ‘1 in question.° 


oN otwithstanding his comment: that the: eNianual of ne Daas is 
not a regulation, binding on either the public or the district manager,” 

the correctness of which we find it unnecessary to discuss, the hearing 7% 

examiner found that, contrary to the appellants’ contention, the record — 

showed. that. numerous -unsuccess{ul attempts were made to. obtain — 

written agreements with the mange users. | ae think the ETRE. , 

supports his finding. a | 

The appellants’ contention appears es ‘be that his tet dint: no 
written agreements wére obtained ‘is evidence that the district. manager 
failed to follow. the prescribed practice of seeking voluntary. agree-— 

_ ments with the range: users before establishing .grazing allotments. 

The established facts, however, may as reasonably be construed as 

evidence that there were no written agreements because no. voluntary. 

agreement could be reached, and, in fact, the record: warrants such 

a conclusion. The observations of on district manage (Tr. a 

‘The Baveoek decision: ee peau: challenied in an action entitled J ames Babcock et al, vy. 

Stewart Lb, Udalt, Civil Action No. 1-66-87 in ) the. United States | District Court, for the 

District. of ‘Idaho, Southern. California. - . ee ae ; 

: - 5 BLM Manual, section. 4111, 3218, provides in n part that: 
Tt dg the ‘practice’ of the’ Bureau to establish allotments by pepeement based on an 
equitable adjudication or. apportionment of. the. Federal range. The district manager will 

F seek the agreement of the range users in a, given.area to the establishment of. individual and 
group allotment boundaries. All’ such agreements shall be reduced to writing and signed 

by the affected range userg and. the district. manager. *.* * Woilure. on: the part of. the | 


_ range users to reach full agreement on allotments or range lines will not be reason to delay 
indefinitely their establishment. If there is substantial: agreement and/or in the judgment 


of the district manager, the. Federal range would be benefited thereby, he may rendera 


4 : decision creating such allotments or range lines subject to the right of appeal.” _ 
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| wh epee to ‘the difficulties encountered ‘in’ errs 40 ere 

- voluntary agreements for use of the range are: supported by the explicit: | 

statement of. one: of:the intervenors; ‘Ima ee soba Im: ea os 

appelants’ position, that: OE: Bek SRS Ae? gre Me BSS 

‘Insofar as: the’ winter sheep use area, south of U. Ss. ‘50 is coneérned, Ellison : - 


has ‘taken ‘the position that it: does’ not ‘want a: common. use allotment with 
Ormachea. » There. is no possibility of agreement here with Ormachea sl | 


-. On the other hand, the most effective rebuttal of the district manager’s 
representations: would be:an.agreementfor: range use entered into 
voluntarily by most, if not all, of the grazing. permittees... The appel- 


lants have offered neither stich: an agreement nor eviderice that it is _ 
obtainable. The instances cited by appellants in which the district — 
office purportedly failed to. pursue areas of compromise ( see Tr..84-85, 
232-235). do not support their contentions, for there is no evidence | 
that the appellants have ever been willing to accept the terms of any - 
_ compromise that was acceptable to-the other.permittees affected.© | 
The fact: appears to be that. appellants: would be satisfied. only 7 


with. (f): the’ abolition of separate allotments and a return to — i 
grazing in common so far as their former areas of use are concerned. | 


or (2) an enlargement. of their allotment boundaries to include areas 
: formerly grazed by them. For example, Ormachea wishes to.continue 
grazing on.the west slope of the.Clan Alpine Mountains. because he 
says the better forage is there.” ‘If the Clan Alpine allotment were. 


a enlarged to include that area, it would reduce the size of the adjoining 


‘Cow. Canyon allotment and the amount of forage in that allotment. 


Ormachea does not even claim that, the Cow. Canyon allotment has 


| forage: excess to the needs of the users in that allotment. ° Where 
| would those users go for the needed forage? | 


On. the other hand, if the boundaries (and fencing) tetwean the —_ 


. Cow Canyon and Clan: Alpine allotments and between the ‘Dixie 
Valley and Clan Alpine allotments were abolished so that the area 
~ in the allotments was grazed in common, the problems of improper — 
- range use due to competition for the best: areas; friction between 


; users, and trespassers testified to ‘by the principal Bureau witness 


(Tr. 34-38, 59-61 , 17-79) would return. 
The crux of the appellants’ case lies in the contention that they 


| ~ have been deprived of a valuable property right in being denied = _ _ 


_. access to water sources owned or controlled by them in areas now 
within other allotments. They further contend that the principles a 


set forth in the Sellas case, supra, were misapplied i in this case. 


7 6 While. Ormachee, “for season ‘stated that he was not iateintd: prior ‘to the hearing, - 


that Ellison and Magnuson did not really care whether they had Bell Flat or Labeau Flat - 
(Tr, 232) and that he would prefer the Bell Flat allotment ever the Labeau Flat allotment — 


(Br, 284), there is nothing in his testimony at the hearing to Indicate that he would have nf 
~ been satisfied had he been allotted Bell Plat instead of Labeau Flat. . 
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While it is true that the Sellas decision dealt with somewhat dif- | 
ferent circumstances than are found here, the Depaoli decision, SUPTA, 
also cited by the hearing. examiner, dealt with the same problem. 
In that case, involving grazing privileges in this same grazing district, 
the licensees, accustomed to grazing on both slopes of the Virginia 
Mountains, were confined to grazing on the east slope of the mountains. 
In answering their contention that their exclusion-from the west slope 
amounted. to a deprivation of: the use of: waters. to which ees: have 
a vested right the Department stated that: bata | | 

With respect to the appellants’ assertion regarding water. rights on the west 
slope, it may be noted that:the possession of water in this. area is irrevelant to 
the legal question before . us,. as land. is the base. for the granting of grazing 
privileges in Grazing District No. 3. It may: be that the appellants do have 
water rights on the west slope, but, if so, the. mere possession of such rights 
does not entitle them to graze their livestock on the west slope. | ‘Consequently, 
itis unnecessary to pass upon the. validity of the claim BRrertee ae the eepelant Be 
. respecting : water: rights, » LGD. 552 at 554..- be 
In short, the Department held ea fat ack water- rights ae not 
vest in the. holder thereof any right to graze livestock in the area 
serviced by his waters where land is-the base for granting privileges. 
| Land 1 is the base in the Fallon unit (Tr. 119). | 3 

' It is contended, however, that the failure: of: the Depart to 
give effective. recognition to these. water rights i is-in violation:of section 
8 of the Taylor Grazing Act, 48 Stat. 1270 tn i as amended, bes | 
U. 8. Ce $315b (1964), , which provides in part: . . 
coe 8 That: nothing in this ‘Act shall be construed or ‘adininistered 4 in any way - 
diminish or impair any: ‘right. to the ‘possession | ‘and use of water for’ mining, 


agriculture, ‘manufacturing, » ‘or other’ purposes’ “which -has: ‘heretofore’ ‘vested: or’ - 
-acerued. under .existing law -validly..affecting the public lands or: which: may: be: — 


acer initiated or eae eng, maintained : in “Accordance: . with. ‘aneh, a 


law. el ae 
We think it is eee that ihe: water ane pee are protected be this, ; 
provision are those which exist independent of any grazing privileges. 
The, act cannot reasonably: be, construed to.support appellants’ prop-’ 
osition that because an. individual has been granted water rights on. 
public. land i in order that. he can utilize his grazing. privileges it should 
- follow that he is entitled, as a matter of right, to the: use ofthe land. 
serviced by his.water sources in order that. ae may. utilize his water 
rights., .Rather,:it.seems obvious that where a-water right is granted: 
as an incident to the use of particular land, and. the. right. to the use, 
of that, land is terminated, the purpose. of the water Tiga. 2 no cee 
exists, and. the water right 1 itself. ought, to terminate.. Lage ete as 
If appellants’ contention is pursued to its log ical | extreme, its spe-. 

| -clousness is clearly exposed. The Taylor Grazing Act is not just a 
grazing statute. On. the. contrary, it is a-statute. providing for an 

inventory’ of Pe lands and for the disposal of the lands i In accord- 
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ance with their oe use. Thus, section 7 éf the re as: Gueadell ‘ | 


49 Stat. 1976. (1936), 43° U.S.C. § 315f. (1964), provides for ae -— 
classification. of lands én. grazing: districts. which are.more valuable — 


- for agriculture than for forage or. more valuable. for any other use 
than that provided under the act (grazing) ‘or’ ‘proper: for acquisition 


_in satisfaction of outstanding lieu, exchange, or script.rights or land _ 


grant and for the disposal. of such lands in accordance with. such > 
classification, Note that in.the scheme of classification grazing is the 
~ lowest use: Also, section 8 of the act, as amended,49 Stat. 1976 (1936) - 
43 U:S.C. § 315g (1964); provides for the exchange of lands i in grazing 
districts for privately owned or -State- owned. lands.. It has been 
specifically held that existence of .a ‘grazing permit. does not prevent. 
a private exchange for the land included in the permit. LaRue v. 


_ | Udall, 324 F 2d 428 (Ds C. Cir. 1963) , cert. denied, 376 U.S. 907 (1964). , 


Tf appellants? contention’ is sound, no grazing: land surrounding a 
water source in which the grazing permittee or licensee has a water 
right could be disposed of under section 7 or 8 of the act because. such 
_ disposal would deprive the permittee or. licensee of. access to the water — 
and therefore effectively prevent him from exercising his water right. 
Clearly, this was not the intent of section 8 of the act. To hold that 
it was would be to impute to Congress the intention. that. administra- 
tion of the public lands for grazing and. other land disposals and uses 
could be frustrated. by State action in granting, water Jights.. We can, 
| find | no such intent. 

‘One of the basic probleins hate which was Ss ieouunieed’ by the Bureau’ 
(see Tr. 188), is that while grazing of the public lands is ‘done under. 
license of the Federal. government the use of waters on those Jands by 
individual grazing: licensees is. -authorized..by the ‘State: of. Nevada. 
Thus, we. have the anomaly that it is possible for'an individual to have 

the tight to the use of a water supply as an incident to his use. of land 
_ which he has no. right. to use: . The: fact’ that this-situation may: ‘exist, 
7 however, caiinot enlarge the rights of a. grazing per mittee. to vest. in him 
an interest-in:land. which is not: authorized by law." ehiare eee 
That the appellants’ water rights are of. value to their raiding oper- - 


ations and that the effect of the district manager's. decision was: ‘to oS 


allotments were ~é acknowledged by. the Bureau ee Tr. BBY.” The oie 
shows, however, that these factors were considered in the adjudication 


of: grazing privileges (see Tr.-56),-but,: when weighed against other 


elements of .range management, fseation: of fences, “apportionment 7 
among range U users, 5}. eb. » the appellants’ water rights w were found not of 


; 7 Although recognizing . no special grazing ‘rights in the holder, of a “water right ‘in . this a 
situation, the Bureau of Land Management currently, is studying possible. alternatives to. 
the rather undesirable results which. have come from this separate and- ‘sometimes ill- 
coordinated jurisdiction over resources. 
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‘Suticient weight to constitute the sutroiling factor. The principle 
_ thus applied .was, in essence, that. which..was: recognized in United 
_ States v. Cow, 190. F. 2d 293 (loth Cir: 1951), cert. denied, 342 U:8. 867 


ie (1951), in which the:court refused to: recognize the right of ranchers to 


compensation: for: the: value..of ‘grazing - privileges lost. when’ their 
private. lands: were ‘taken . = ou Ee overeinen: for oe a ae 
There. the court: stated: that: ee a. ee oe ae 
"Unquestionably; the’ grazing ‘permits’ were a value | tb the ranchers: ‘athey 
- were an. integral part: of the ranching unitindeed, the fee lands are practically 
worthless without them. But, “the existence of : value alone does not generate 
interests protected. by. the Constitution, against diminution by. the government, 
however unreasonable. its. action may be.” [Citation omitted.) The Constitu- 
tion requires only that: the” sovereign pay. just compensation for that. which it 
takes, “not for opportunities which the owners may lose.” ™ ® ® 190 F. 2d at 209. 
‘Thus, while : recognizing the value of appellants? water rights, the 
Bureau properly found ‘that this value did not generate any. interests 
in the appellants which were entitled to protection or for which | 
compensation could be madeincaseofloss.® . 
It is by: no means clear, however, ‘that appellants have, i 1m. fact, ae 
fered any substantial loss.” The underlying | premise of the division of 
the grazing unit into allotments i it that these allotments, under proper 
management, ultimately will inure to the benefit of all of the graz- 
ing users. Tf this premise is. valid, if the appellants have, in ‘fact, 
been allotted adequate | grazing use to satisfy their qualified demand, if, 
among all of the permittees in the Fallon unit, the appellants ie 
received their equitable portion of the total grazing privileges, : and if — 
the determined | range allocation will permit: them to continue their 





§Tn- this connection. note may be taken oF wppalinnte® ‘complaint: that they have not been 
accorded . the preference conferred by section 3 of the Taylor. Grazing Act, 48 Stat..1270. 
(1934), as amended, 48. U.S.C. § 315b (1964). This section provides in part that aoe Ds 
“Preference shall be given in the issuance of. grazing permits to those within or near a 
district who are. landowners engaged in the livestock business, bona. fide occupants or 
settlers, or owners: of water or water rights, as may be necessary to permit the proper use 
of lands, water or water rights owned, occupied, or leased by them * * *.” . 

_ This provision. does not assign any order of preference among the three categories of 

persons ‘named. It does not give the owner of water rights: preference over the settler 

- or landowner engaged in the livestock business or any of the latter over the others. All 

_ the other licensees in. the Fallon unit are presumably landowners engaged in the livestock : 

business and have an equal plane of preference with the appellants. Over ‘whom then are 
appellants entitled to a preference? | 

0 It is interesting to note from the dissenting inion in ‘United States v. Coo, supra, that: 
the landowners whose privately owned lands were being condemned had developed valuable 
water and water rights in those lands. From the dissenting. opinion it appears that the 
majority of the court held that in determining the value of the water. rights for which. 
compensation ' ‘was to’ be paid by the United States there was to be excluded the value of 
those rights attributable to the grazing privileges that the landowners had had on the 
adjoining public lands. - 

‘4 Appellants complain that they will not be compensated for the ose of iniprovements at . 
water. sources which are not included in their allotments and that others will be allowed 
to use those improvements. We do not find that any of the decisions below have held that 
appellants will not be entitled to any compensation to which they are entitled pursuant 
to section 4 of the Taylor Grazing Act, 48 Stat, 1271. (1934), 43 U.S.¢. § 315¢ aoe and 
ss enyaeele tegulation, 43 CFR 4115,2-5. 
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ranching operations without serious impairment, they ene eee | 


for complaint. Despite some assertions to the contrary, appellants = 
_- -have not shown by any persuasive evidence that these alms cannot ue os 2 


achieved under the district manager’s decisions. | 


_ » Appellants’ remaining contentions have been considered. and are on | Ns 
oe found to demonstrate error in the Bureaw’s conclusions. pccoreingly: 


their appeals were properly dismissed. : 

Therefore, pursuant to the authority delegated to the Solicitor by 

- the Secretary of the Interior (210 DM 2. 2A (4) (a) ae F. R. - 1848). | 
the decision appealed from is affirmed. 4 


ERNEST F. aon 7 
ee, Se 0 liettor. 
APPEAL OF KEAN CONSTRUCTION COMPANY, ING. 
TBCA-501-6-85 Decided November 9, 1966 


Contracts: Disputes and Remedies: Substantial Evidence—Rales of Prac. a te 
tee: Appeals: Burden of Proof | | 


| : When an appellant has submitted evidence of a ciietantal nature fetlaing: +9 


establish that rock, within the meaning of the specifications, was encountered :, - 


and removed, and the Government offers little, if any, counter proof me con- 
_ tention of the appellant must be accepted. a 


Contracts: Construction and Operation: Changes and Extras— Contracts: 
Construction and Operation: Actions of Parties © 


‘Work not. required by the specification but performed by eine on ore own. 


initiative without the contracting officer’s approval is voluntary and appel- poe 


lant is poh entitled to additional compensation for voluntary work. 
| BOARD oF CONTRACT APPEALS 


The Kean Gaiseacion Co., Inc. , appellant. and the cies ofl 


cer, representing the Bureau of Sport Fisheries and Wildlife, Region4, — 3 ; 
| Atlanta, Georgia, under date of January 31, 1964, entered into Contact. be gle, 


 . No. 14-16-0004-108, for the construction of approximately 20 miles of 


roadway. The contract was prepared on Standard Form 23 (J anuary 
1961), and embodied Standard Form 23A, General Provisions (April 


1961), which includes the standard clauses for changed conditions an d Pa : 


% | disputes. 


The work etaied Seetins and grubbing of rights- Pee: for ‘rosa ey 2 Ae 


construction; removal and disposal of existing corrugated metal cross — 
= drainpipe; cutting, filling, and. gradings; clay base and surfacing 
_ . course; eight (8) renforesd concrete drainage structures; three (3) 
| control structures; bituminous surfacing; nd various allied items. 
- ‘The work was to be performed at the Carolina Sandhills National 

| Wildlife Refuge, McBee, South oo | - 


2389-99567 3 
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_ The contract price. based “upon ee a quantities of work was 
$997,950.50. The contract was to be completed within four hundred 
and fifteen (415) calendar days after receipt of written. notice. to. 
proceed. ‘The contract was modified donne its performance i in both 
the price and completion time. 
During excavation of a road, appellant encountered a hard material 
_ which he claimed was rock. The contracting officer’s representative 
did not agree that the hard material was rock. Appellant blasted the 
material and removed it and then filed a claim in the amount of 
$27,694.10 for excavating 2,769.41 cubic yards of rock at the contract — 
price of $10 per cubic yard. The contracting officer denied the claim in 
his Findings of Fact and Decision dated April 20, 1965. _ 
Appellant timely appealed the contracting officer’ s decision and re- 


= quested. that if the claim could not be allowed for rock excavation that 


it be allowed as.a changed condition. A hearing on the appeal was_ 
requested and was | held in 1 September 1965, at Ce South 


Carolina. 
HA ow ve Claim. Developed 


The excavation work to be performed under-the contract was de- 
scribed 3 in the specifications, as common excavation, but included a 
provision to cover rock if encountered. | 

Appellant’s difficulty occurred during a ten- day period starting 
(Wednesday) May 27 and ending (Friday) June 5, 1964, and involved 
excavation on Road-No. 1, between Stations 255+50 and 261+50. 
“When the overburden batween those stations was removed, a layer of 
hard material substantially above the grade elevations shown on-the 
contract drawings was encountered. Avppellant’s superintendent de- 
scribed in considerable detail the effort that was made for approxi- 
mately one day to remove the hard material with power equipment 
without success.2 Appellant’s superintendent was of the opinion the 
hard material was rock, and discussed the matter with the contracting 
officer’s representative who made a, visual ‘inspection of the material 


1 “SECTION 8; GRADING AND COMMON BXCAVATION. 

“8_01, GRADING AND COMMON EXCAVATION Shall consist of the waalie and 
excavation for roadway, ditches; construction of fill areas; and their appurtenances ; all 
. to the lines, grades, elevations, and sections as shown on the drawings and as Staked. 

JP ie OF ee er ee ee ae eo ae ee eae 
fe “g 05.3a. ROCK, if encountered, ‘at or above subgrade elevation shall be removed. in 
conformance with the requirements of Section 5, ‘ROCK HXCAVATION, ns 

- 2 Appellant’s superintendent’s: affidavit dated November. 5, 1964. “‘We employed the . 
use of six (6) ‘ripper teeth bolted to the cutting edge of a LeTourneau-Westinghouse 
‘C-Pull,’ being pushed by a Michigan 180 Dozer, in attempting to rip the rock. The ripper 
teeth had a total cross-sectional area of six (6) square inches, and the total weight applied 


to the ripper teeth was thirty thousand (30;000) pounds. ‘The force applied to the ripper 


teeth as seventy-four thousand five-hundred ninety (74,590) pounds of rimpull, and the 
resultant pressure ‘applied to the ripper teeth was not less than five ‘thousand (5, 000) 
. pounds per square ineh. | All these. efforts failed to penetrate the rock, and I demonstrated. 
to Mr. Pauley the efforts that were bing made to remove the | marr IS with | power 
eu menty ig : . 
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on the afiseicion of May 28, and advised that the had eal was. not 


rock! However, appellant's superintendent was still of the opinion 


that 1t was rock and so advised:the contracting officer’s representative » 
and requested that payment be made for its removal as provided in the 
specification.t. The contracting officer’s representative denied the re-_ 
quest ° because in his opinion the hard material was kaolin clay * and 

that it could have been removed by the use of proper power equipment. — 
There was considerable testimony by Government witnesses concern- 
ing the use of proper equipment, and what measures should have been 
taken to remove the hard material." Notwithstanding the Govern- 
ment’s position that proper power equipment was not being used the 
definition of rock contained in the specifications did not specify the 
kind of power equipment to be used. The Government did not disagree 
with appellant’s description of. the efforts made to remove the hard 
material.2 This was, perhaps, due to. the fact that the contracting 
oificer’s representative left the site of the work in the afternoon of 
May 28, 1964, after making a visual inspection of the hard material *° 
and no one representing the Government was present when appellant | 
- was attempting to remove it. Because of the inability to remove the 
| hard. material with the power equipment being used on the work, 
appellant had a total of twenty-three (23) holes, varying in depth, oy 

; drilled i in the e hard material So it oe be blasted. " The drilling and 


- 3°TR p, 265, _ . 7 te 
“Q.. You took the position: cath Mr. ‘Lamb ‘that the substance, that the substance he 
had encountered was not rock, that is correct statement of your testimony, i isn’t it? 
“A. I took the position with Mr. Lamb that the substance could be removed. 
“Q. That it was not rock in me sense of the contract? 
“A. Correct.” © 
4“SEOTION 29,  MHASUREMENTS AND PAYMENTS: 
“29~-04.2 PAYMENT. 


“99-04.2a PAYMENT for ROCK EXCAVATION will be made at the rate of THN DOL- _ 


LARS ($10) PER CUBIC YARD, which. price shall. cover all costs for labor, materials, . 


equipment, and transportation for REMOVAL AND DISPOSAL, complete. for acceptance, ep 


5 Tr. p. 246. 
“Q. So you were aware of a controversial situation where he was asking you for rock 
payments, and it was your position, as I understand it, that was and still is, that he was 
not entitled to rock payment? . 
“A, Yes.” 
Tr, p, 215. 
“A. I was not requested to ‘aalee cross- latetions at that time, or any other time, ‘of that 

area... If, in my opinion, it had been. -rock, I would have said so to Mr. Lamb, and I would, 
have made those cross-sections, but J don’t make cross-sections on an area where the type 
of material is, before the type of material is finally determined on it, and he was not 
making a big effort to prove to me that this was-anything other than just kaolin clay * *.* ” 

7Tr. pp. 282 and 238. 

§S“SHCTION §, ROCK BXCAVATION. 

“5-O1. ROOK: EXCAVATION is defined as the removal of solid rock, ieaee: and boulders 
having a volume greater than one-half (144) cubic yard; which cannot be removed by the 
_ proper. use of power equipment or pues PEQUAL ER’ the continuous use of explosives. - 

«OTT. p. 245, es 

10 Tr. p. 264. oe ee no Met - oe 
" Walker Taboratorien, Report B-18617, dated. May 29, 1964. . “Pwenty three. borings 
were made at locations ‘and to depths designated. by Kean Construction Co.” Borings were 
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blasting were anes in one day? 12 aid the sonibined anne: blasting 
‘and removal of the hard material required sapreueey: two (2) 
| days.1° : 7 
_ Each blast broke up the lara fnaberel fet an area of approximately 
five (5) feet in diameter ** and caused cracks to develop so the ripper 
teeth attached to the power. equipment could penetrate and. remove _ 
it. When the hard material was removed down to subgrade a water 
problem developed. To overcome the water problem appellant’s 
foreman testified that he excavated all remaining hard material from 
the roadbed approximately three (3) feet below the subgrade.'® 
The contracting officer’s representative was not present when ap- 
pellant was attempting to remove the hard material with the power — 
equipment being used on the work or when the blasting was done; 


nevertheless, he was of the opinion that the blasting was not necessary — . 


to remove his material; that it was done to expedite the excavation; — 
and that the brenity (hiss: (23) blasts would have been inadequate to = 
_ permit removal of rock in an area 600 by 80 or 40 feet.2?. | 
Neither the water problem encountered at the subgrade; the extra 
depth of the excavation to remove all of the hard material from the _ 
roadbed ; nor the filling of the area from which the hard material was _ 
removed were discussed with the Government. The record is clear 


7 that if the hard material was rock, it was removed. and Dar in fill 


area contrary to the specifications.1® 
The placing of the hard material in the ail: areas was done a the 
direction of appellant's superintendent * 9 and ity was done when there 





made. into a plastic, - iwolia: aing: diay for the wideiie: of apnamite ee ges ‘to loosen the : Soil. 
‘to expedite removal by mechanical means. Depths of Donne were as follows: 
. 11 holes to 8’ depth, . ; 

6 holes to 4’ depth, 

8 holes to 8’ depth, | 

& holes to 1’ depth, 


 Total__ 23 holes, 91 feet of aritting’ ae 
12 Tr, Pp. L100. 

13'Tr, p, 126. 

14Tr, pp. 107 and 108. 

6Tr, p. 121. - 

14°'Tr. p. 98. 

“Q. After you removed this hard substance, was there further expavatlon and removal of 
material? 

“A. Well, after we moved it, removed .the rock down to the grade, we hada water prob- 
lem. There was still rock holding the water. We went approximately, well, three feet, 
and backfilled with select material. 

“Q. You went three feet, do you mean three feet dow below grade level, is that what 
you are saying? , 


“A. Yes, sir.” 
wTr, p, 234. 
8 “SHOTION 5, ROCK EHXOCAVATI ON 4 ~ oe 


“5_02. DUE CARH SHALL BE EXERCISED DURING ALL BLASTING: OPBRATIONS 


70 PROTEOT THE SURROUNDING AREA FROM DAMAGH. 


“5-03. Rock :removed in this manner shall: be wasted on areas’ deslennted, by the Gov- 


‘ernment Representative.” 
Tr.p.117. 
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was no one at the. site representing the Government. 20 ‘The Govern- 


ment did not question why appellant exacavated. the hard material 7 


. approximately three feet below the subgrade except that the Govern- 

ment’s Assistant Regional Rapier: did indicate. that it was — 

: voluntary. After all of the hard material was removed from the 
roadbed, the area was backfilled with select; material up to grade. = 
Moisture | in the fill caused it to hump when heavily loaded. road equip- 
ment passed over it. 8 To overcome the humping appellant was autho- 
rized to place : an. extra foot of fill on the road between Stations. 251+50 - 
and 261+ 50.24. Because of the extra fill, the finished road grade be- 
tween Stations 251+50 and 261+.50 is generally one foot ee than 
‘the grade shown. on the contract drawings. | 
There was considerable testimony at the hearing about cross- Leections | 
and especially: those prepared by appellant. For that reason, some 
discussion of the matter is appropriate. The. appellant’s superin=. 7 
 tendent. asserted that when the contracting officer’s representative | 
visually inspected the hard material encountered in the excavation, the - 
superintendent asked that the representative make cross-sections. of the © 
excavation so that the volume of rock removed could. be determined | 
accurately, but that the contracting officer’s representative refused to 


do so. Appellant’s foreman in whose presence the request was | 


allegedly made testified that it was made in his presence.”*: The.con- 
_ tracting officer’s representative denied that he had been requested : to 
-taake cross-sections of the excavation 2” and the Government never 
made cross-sections of the excavation. Re ae 
Appellant, in. order to determine the: amount of er material ex- 

~ cavated, made cross-sections of the excavation from which the amount 


of rock claimed. was. based. and. a copy of the cross-sections was 
furnished to the contracting officer when claim for rock excavation 


was made initially.2® While the csuttacting officer did not comment 
on the cross-sections in his Findiags of Fact. denying appellant’s claim, 
objection y was raised at the ne by the Governments: Assistant 


20 Typ, D. 228, 

2 Tr. p. 301. ee | : | a oe 

“Q. You have made certain. assumptions here from. other sources, Suppose we add to 
it the assumption that Mr. Blackmon, as he stated, excavated to a point until he had .. 
gotten. through the disputed substance. Would that not account for why, later on after: 
the completed surfacing, that Law. found no rock under the-road bed itself? 

“A. If he excavated below the road bed, if he went through the rock, which was also - 
below the road bed, he had no occasion to doit; he is $ doing it on eae own hook. He was 
never *.* *,7 © on may 

22 See Note 16, supra, 

23Ty, ‘Dp. 253. 

“Tr, pp..253.and 254. . . 
8 sypenee superintendents Affidavit dated. November 5, 1964. 
— 6 Tr. py. OF: 
Tr, p. 258. 

3 Ty, p,. 97. 


oe “6 Appellant’ 5: ‘letter of September 2 21, 1964 to Regional Engineer. 


354 — DECISIONS OF THE DEPARTMENT OF THE INTERIOR {73 LD. 


Regional Engineer to the adequacy of the cross-sections, ‘especially 
since they did not show any elevations of the rock alleged to have been 


encountered. 30 Much ado was meade over ‘the fact. that the cross- 7 


sections were not made in accordance with the specification.** . How- 
ever, appellant insisted that, while it was not his responsibility to make 
cross-sections, the cross-sections he made were adequate to show the 
rock that was excavated.*? Appellant gave this explanation of how 
the cross-sections were made. Appellant’s superintendent furnished 
the information from which.the cross-sections were made. The bot- 
tom of the cross-sections represent the bottom of the rock that was In 
the cut before it was excavated. The top of the cross-sections repre- 
sents the top of the rock that was in the cut. before it was-excavated, 
The vertical distance between the bottom and top represents the thick- . 
ness of the rock in the cut that was excavated. The cross- sections were 
made at each station. ‘Thus, appellant claims that it had no difficulty 
in determining the amount of rock excavated. Testimony of Gov- 
ernment witnesses indicates that the specifications required ° cross- 
_ sections to be prepared in a particular manner and that appellant did 
not follow that procedure. The contract also specifies | the manner in 
which any rock excavated is to be measured for payment. 35 There is” 
nd provision in the specifications, however, requiring ¢ appellant, to pre- 
pare the cross-sections. Rather, the specifications a that ume 





30 Tr. p. 281. - — 
In response to a question as to whether the cross- sections established estimates of rock 
excavation volume, the Assistant Regional Engineer. stated : : poe 
_ . “A. In my opinion, no, sir. The only- thing that shows the leeation. is: ‘the station? num- 
ber; the sections, the end sections as drawn could be drawn to any seale or any depth. 
They are. perfectly level, which could be one chance in'a million in rock surface, The end 
area itself would depend entirely at the vertical height ‘in the section of the road.. It 
would either increase or decrease the volume accordingly, and without an elevation pipning 
down. either the bottom or the top, we have no way of knowing where the section is, 
actually what the volume would be; in other words, it is.a. piece of paper which’is meee: -- 
ingless as far as lam concerned.” _ ara ” 
31 Tr, p. 168. cae 
“Q. You are acquainted with the provisions of the Specifications: 2904 Records Division, 
29-04. di, Measurements, and 29-041C, Volume, in which you determine by the average end 
area method based on the ground elevations taken at the time rock is uncovered and the 
design elevations as shown in the drawings on the stake plus allowances as set out above. 
Now, have you complied in this particular exhibit that you have in the file here, known as 
the cross-sections?’ Have you complied with the requirements of that specifications? . 
“A. Mr. Corbett, I don’t believe it is encumbent on me to comply with the detail. re- 
quirements for making cross-sections in the roadway, since it is not the responsibility ag-.a 
normal thing for the contractor to make those CcTOSS- -sections. They were made by us only 
because the Government representative declined to make them. mes, 
32 Tr, pp. 184 and 185. . 
33'Tr. pp: 166, 196 and 197. 
34 See note 31, supra. 
5 “SHOTION 29, MEASURHMEN Ts AND PAYMENTS. 
“29-04. ROCK HXCAVATION 
“99—04.1 MHASUREMENT 
“29-04.1e VOLUME to be determined by the AVERAGI END. ARBA METHOD based 
on ground elevations taken: at the time rock is uncovered and the design. elevations. as 
shown on the Eanes and as staked, plus atowanec’ as set out above. | 
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Hngineer’ will furnish all necessary ‘easton relating to Vines . 
slopes, and grades 7 | 
To substantiate his position that the hard material cu £5, 
the roadbed was rock, appellant obtained two pieces of the hard mate- 


‘ rial from the roadway between Stations 255+50 and 261+50 which 


he identified as Samples No. 1 and No. 2 and obtained two pieces of the — 


ae hard material from the ditchline excavation between Stations 157 +50 a 


and 162+00 which he identified as. Samples No. 8 and No. 4.37 - ‘. 
_ Samples identified as No. 1 and No. 4 were delivered to Walker 
Laboratories with instructions for testing. ink 7 _ 
Three pieces from each sample were tested for qlcmats load in 
pounds and ultimate stress, psi with the following results. For Sam- 
_ ple No, 1 the ultimate stress ranged from 2,918 to 7,022 psi. The low 
- gtress was from the sample that had a able Giacoml seam init. For. 
Sample No. 4 the ultimate stress ranged. from 4,116 to 4,764 psi.% 
The hardness of the hard material i is indicated when the ultimate stress, 
psi, for the samples tested. is compared with clay brick. which. range 
from 3,000 psi for hard, 2,500 psi for medium, and if 500 psi for soft.*° 
. Two other pieces of hard material from the same locations were. 
also obtained, which appellant identified as. Sample No.2; obtained 
from the rcadwae excavation between Stations 255+50 and 261+00 
and Sample No. 8 obtained from the ditchline excavation between Sta- 
tions 157+50-and 162+00.4*. These two samples were delivered to the. 
Department of Geology, University of South Carolina, with instruc- 
tions to make a complete analysis of the two samples and to furnish a 
report.” Dr. Bruce W. Nelson, Head, Department of Geology, Uni- 
versity of South Carolina, was ee by appellant to examine the 
samples of hard material and to furnish his Ope on other aspects 


- of the rock claim. 


After examining a ‘Freshly olen Gatiaes aden low saneaieotiak 
and a thin slice under high magnification, Dr. Nelson concluded that. 
the material was rock.*® ‘Later,as a result of an on-site geologic exam- | 
ination of the material exposed in the road construction and specimens — 
from the same 2 locations where Samples No. 2 and No. 3, previously | 


38 “SHOTION 1, GHNHRAL- ee ae 
“4-03. ENGINEERING SURVIOHS . | | Past 
» “f-93.1 THE ENGINEER will set construction stakes: ‘establishing. ace pee center 
lines,: and. Dench marks as he may deem necessary and will, ‘furnish the Contractor: all 
necessary information relating to lines, slopes and grades.” ; ae ; 
37 Affidavit of William M. Kean, dated November 5, 1964, 
. °8 A fiidavit of: William M, Kean, dated November 5, 1964. 
, 889 Walker Laboratories Report. B-19627; dated October 29, 1964. . 
“40 Civil Engineering Handbook, Fourth Edition, by, Leonard Church. Usquillart, ‘Waitor-in- 
Chief, Table 3,. Mechanical Properties of Some Engineering Materials. pages 8-15,. Section 
3, Mechanics. of. Materials, Edited by. uf esse a Kommers, M.E., Professor at. Mechanics 
' Emeritus, University of Wisconsin. 
“4 See note 387, supra. 
42 Affidavit of William M. Rein, dated: Norenbees. 1964. oe dug. , SSP oes 
- & Dr. Nelson's letter dated October 30, 1964, to appellant. stated : “This material would 
be classified as rock by the geologist, more Raracularly as a variety. of rock called silt- 


356°. DECISIONS OF THE DEPARTMENT OF THE INTERIOR (t3 LD. 


identified, were obtained, Dr. ‘Nelson ag sain, classified the material 
as rock.“ | ae 
 Photomicrogr aphs of a thin section died from Sinise No. Q were 
were also submitted and described,** which clearly illustrate the origin: 
of the high mechanical strength of the rock.*6 | 7 - 
_ Dr. Nelson’s two reports containing the above material \ were specif 
ically considered by the contracting officer in his findings. _ 7 
After receiving appellant’s original claims for rock excavation the 
contracting Oncor employed the Law Engineering Testing Company _ 
_, tomake subsurface soil investigations at the road site. — That Company — 
“made eight (8) test borings and six (6) auger borings. The test 
borings were all made through the asphalt.at the center of the com- 
pleted road and were located at Stations 255+50 through 261+ 50. 
The auger borings were all made 24 to 35 feet right or left of the 


centerline of the finished road and generally i in. the slope. or bank of 


theroad. | | me 

The test boring gs ranged in depth from four to six x foot... ‘The auger 
- borings were-all one and one half ( 114) feet 1 in n depth and no rock was 
: encountered 1 in any of the borings.” | tee 


stone. It consists ee parcdes of. mineral. grains sof predominantly silt size that have been. 
cemented together by secondary silica and SOS: Tt is this silica and clay cementation. 


that gives the rock its hardness. 
“Geologically ‘rock’ is defined .as any consolidated or coherent and relatively hard — 


a . naturally formed mass of mineral matter (Glossary of Geology, p 249, “American Geological 


Institute). This definition distinguishes rock from ‘soil’ which is neither coherent nor. . 
hard. As a practical test in geology anything. which must be broken. with a hammer 
would be classed as rock. Both eames # 2 and # # are hard and coherent enough that 
_ they must. be broken with a hammer. - 
 .“Megascopically and microscopically both ‘Samples #2 and Te are very similar..”” 

44 Dr. Nelson’s letter dated November 27, 1964, to appellant states in the last sentence 
of the third paragraph: “It is my opinion that the rock ledges exposed at stations. 158-162 
and 255-260 are the same geologic unit.” 

45 Dr, Nelson’s letter dated November 27%, 1964, to appellant deectibes: Photomicrographs, 
all taken from a thin section of Sample No. 2, which illustrates the nature of the grain to. 


7 grain contacts that bond the material together, by these statements : 


“Photomicrograph #2 shows very clearly the nature of silica cementation between 
grains A, B, and C and clay cementation between these and other grains. It is this kind 
of bonding that gives the rock its great mechanical str ength. 

“Photomicrograph #4 is a no magnified view of normal and cemented grain to grain 
contacts. 

“Photomicrograph i 5 shows normal and ‘clay cemented contacts: also ‘hishig, magnified. 
“Photomicrograph. #T shows clearly: the ceméntation between grains A and B in POLO: 
_ micrograph #9. This-bond also isa very strong one. 

“Photomicrograph #9 shows: very typical relations at moderate magnifi¢ation, The — 
large grains labelled A, B, C,‘and D are quartz grains. Between grains A:and C ‘are 
‘normal’ grain to grain contacts— frequently observed in sandstones and siltstones. “Be- 
tween grains A and B a silica’ cemented contact can be observed. Between. grains. -& and B 
a silica cemented contact can be observed. Between grains A and D a-‘clay cemented 
grain-grain contact can be observed. - Where clay cement holds grains. together there is 
evidence of a chemical reaction as revealed by the irregular edge of grain D. 

“Photomicrograph #12 shows highly magnified clay cement at an irtegular chemically . 
corroded grain boundary. a . 

46 Dr, Nelson’s letter dated Novehibat 27, 1964, to Anoctant at the ‘start of first para-~ 
graph. at top of last page states: “The. preceding photomicrographs illustrate very clearly 
the origin of the high mechanical strength of this rock and Tt’ is not say ar that ale 
wetting is not sufficient to destr oy the strength. ek 

47The Law Engineering Testing Company letter report, dated: Noveniber 17, 1964, con- 
tains the following under Subsurface Condeelonss: : “Tn \ RaIAIAy, no materials that could be 
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“On May 10, 1965; f appellant and Dr. ‘Nelson had the Waller ee 7 
tories drill two test holes at sites just off the. road., These holes were - 

drilled'to the right, of the roadway centerline at. Stations 959+00. and 
960+00 and were located a sufficient. distance out, to permit the drilling | 
to start in the undisturbed ground. 48 Walker Laboratories’ report - 
shows that. the two holes were each drilled 20. feet deep; that rock was 
encountered eight (8). feet. below the surface at. Station 959+00 and 
nine (9) feet below the surface at Station 260+.00; that the rock ledge 
was seven (7) to eight, (8). feet i in thickness, respectively that. standard 
| penetration tests were made. i in each hole when. the rock was encoun- 
tered; that the material in each hole was penetrated only four: (4). 
ches: : and includes other information. Walker Laboratories’ em- 
-ployees who. drilled the two holes and made the penetration tests 
testified concerning the procedure used and. exhibited at the. hearing - 
| the driving rods used i in the penetration test, which were bent during 

the process indicating the hardness of the material.°° _ te 
_ Dr. Nelson testified that the significance of drilling the two ie 
beside the roadbed was to determine the sequence, of the materials 





designated ag rock, in the engineering sénise, were Siepumtered: pa the ‘beeines made in ‘this - 


investigation, and none ‘were evident from a visual. examination of the surface of. the’ site.” 


48 The last. paragraph of Dr. Nelson’ 8 letter of May: 14, 1965... 
40 Walker Laboratories report No. ‘B-21866, dated a May. eis 1965, contains ‘the tollowig . 
information about-each hole drilled: — 


“Bore No. 1. (Of 9° Loose to fa fine grain, fan pees: sand 

“Sta. 2607) 00°: Gt 6. Hard, fine grain, gray, siltyrelay 
. “65! Right CL. - @- 9 | Penetration Test—100 Blows. (Penetrated only “7) 
. “El. 844.4 16 20". ‘Very stiff, fine grain, gray, clay-sand — 

7.) - @+20" ’ Penetration Test—-26' Blows ~ 

“Bore No.2 2 .. »' Of 8 Loose to firm, fine grain, tan-gray, sana 

“Sta. 259-400 ; -8’-16'. Hard, fine grain, gray, silty-clay _ : 

“60' Right CL  @- 8’ Penetration Test-—100 Blows (Penetrated only any 

“H1..342.9 . . 16'-20' Very stiff, fine grain, gray aed: mh: 


50 Dy, pp. 56; 57 and 58, ae 
. “Q.. Tell us about the penetration tests. . : _3 . 

“A, A penetration test, a standard penetration test is oi dropping: a hundred and. forty: d 
pound hammer on your tube, a standard penetration tube, and you one a punters and forty. 
~ pound hammer as many times as it takes to drive it one foot. . 

~ “Q. What distance did the hammer fall? os : : 

“A, Thirty inches. At nine foot the penetration test was run and one hutiared blows 
penetrated only four inches into the hard material, usinga * * *, 

“Q. How many: blows? 

“A, One hundred. Using a mining bit we continued to drill: through this hard material. a 
It existed from nine feet into sixteen feet. oe 

‘“Q. I am asking rather than asserting. Are you sauiue that _the hard Tisterial Was 
from a depth of nine feet through and to a depth of sixteen feet? 

“A, Yes, sir. At sixteen feet we reached a softer material which we diaseiied as: still 
very stiff. At twenty feet we run another penetration test. At this depth, twenty-six 
blows were obtained. —_ . a 

i * k t ts a & 

“Q, What are those items that you are holding in your hand, Mr. James? 

“A, These are drive rods. This is hooked to your tube, and you can make them different 
lengths to the depth: you want to run your penetration test. At the top you drop. your 
hammer, a hundred and forty. pound, to the thing up. here on the top. It falls thirty | 
inches. During the course of this ‘drilling, because it wasn't penetenne into the. hard i 
‘mMaterial it bent these rods. 

“Q. Those rods were pratshy) before you started ariing? 

AS Yes, sire oe 
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which were at the naturel poole and to demonstrate what had 
been removed i in the course of excavation.** | 
Two reasons were given why the Law Engineotitig Testing Gone: 
pany did not encounter rock in the borings made through the — 
of the finished road surface, and in the road bank. . : 
_ Dr. Nelson prepared a sketch, Exhibit 7, based on the inforniation 
disclosed by: the two holes diilled at ‘Stations 259+00 and 260400 
showing the locations of the various materials in relation to. ‘the 
finished road surface? He explained that the rock surface is indi- 
cated by very dark pencilled sketching which shows the distribution 
of the hard rock; a solid line shows the finished road surface; a dashed. 7 
line indicates the bottom of the excavated surface, which corresponds | 
- Yelatively closely with the bottom of the hard siltstone layer; the 
excavated surface is shown approximately three (8) to three and - 


one half (314) feet below the finished asphalt surface; and. the top 


of the siltstone layer 1s about three (3) or four’. (4). feet above the | 
| asphalt surface. 

. Testimony by Jppellant’s foreman that ii axéavatedl all of. the 
rock in the roadbed below the subgrade, would explain the reason. 


os why the Law. Engineering Testing Company failed to encounter rock. 


- when.the test borings were made in the center of the ‘road.**: ~ Appel- 
-_lant’s. foreman also testified: that the reason-no ‘tock was encountered 
‘in the auger borings made by Law Engineering Testing Company. 
* was because they were drilléd mostly. where the slopes were wet, and. 
the top part had. sloughed down over the-rock, also they did not go 
deep enough.® Two rock : samiples were re at the hearing as 
Exhibits No. 1 and No. 2 | Exhibit No. 1-was identified as a part of 


Sample No. 2 obtained. ‘thon: the roadbed and: Exhibit No. 2-was 


identified as'a part: of Sample. No. 3 obtained from the ditchline.°* 

. Dr. Nelson testified that these se ce were. broken. from » larger 
7 samples delivered to-him.s? -- : : : 
“The Government did not. ‘dispute that the soils ‘geniplie % were Ve 

the roadbed and ditchline excavations but, maintained that the hard 

"° material that had been excayated, was. nat. rock: within the. » NEADANG, 

_ of ahs specifications. re rt ar ee, : 

: Decision 


‘The Boacd® determines | that. the hata ‘aétesial encountered . oe 2 


‘removed during excavation was rock, but: for ‘the’ reasons set, forth © 


51 Dr. Weidon testified as follows: (tr. p: 22) . 

- HO What was the significance of drilling beside the roadbed ? = 
_ “A. We were interested in’ determining the sequence’ of ‘Materials which were. cat. the 
natural topography. ‘We drilled at the ca to demonstrate. what had been. removed in. the. 
course of excavation.” | © | 
- 32-77, p. 39. 7 
- : 53 See note 16, supra. °° 
54 See note 47, supra. 
55'Tr. pp. 138, 139. 
oT pT 
ov Tr. p, 28. 
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: balay. appellant i is not entitled to payment. for all of the rock 4c claimed : 
to have been removed. — 
~The Board 3 is aware that the scaaibadie ane eccul of rock does 
not, per se, entitle appellant to payment. - The. rock. must meet the. 
definition given in the specifications. ~ 
Appellant has described in detail the power equim teed and the 
| effort that was made in attempting to remove the hard material. The 


| effort described i in attempting to remove the hard material i is not dis- — “ 


: puted by the Government. A Government witness, however, did assert. | 
that the type of equipment used. was not, in his opinion, proper. for this © 
type of work. No demonstration was conducted by, the Government, : 
- however, to ascertain what nnd aus equipment, would move the hard — 
material. se, ee 
The. Government’s position was that. by the use of. proper power | 
equipment. the material. could be removed. The Board has no quarrel | 
with that premise since power equipment. of adequate. capacity that — 


could. hhave- removed the material in its natural. state probably does. 


. exist. But, is that what was. contemplated by the contract? The 


specifications refer to “the proper use. of power equipment,” not “the 3 
use of proper power equipment.” We do not consider that language as 


requiring appellant to, import. whatever type of power equipment was. 
necessary to remove the material. “Rather, we believe the language 
should be construed to apply to the power equipment normally | used in. 
: constructing a road of this character. -The appellant. made a ‘reason: 


able and determined effort to remove the. material without. success, - 7 


_ with the equipment being used on the work, We think this fulfills the 


specifications ‘requirement relating to ‘removal . of. material by, the. — 


- proper use. of power equipment.. : | ae a 
Regarding the use of. explosives, ‘appellant did ‘tesort to. lasting, : 
when it. became apparent that the material could not be removed by the. 


"power — he was using. Two cases of orem: were need. 


would not ie ‘adequate to loosen foc in an area, of is 000 square e feet 
| (600 x 30). or more, it proved sufficient to permit the. equipment, on. the : 
job to remove the material ; in question. _— 
-Appellant stated that the blasting caused, cavities. i develop i in ihe | 
- material and it was possible to get the ripper teeth, « on the power. equip-_ 
ment, into those cavities and ‘thus remove the material. Since the 
Go ccumess had no. representative. present: when: the: blasting took. 
place, appellant’s description of what was done and how the blasting . 
. permitted removal of the material was not challenged. Sree 


Appellant had samples of material which he claimed. were e ‘obtained 


from the excavation tested for compressive strength and also had sam- 
ples analyzed by Dr. Nelson, Head, Department, of Geology, Univer- 
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“sity of South Carolina. The compression. tests showed tine the 
- material was as hard or harder than clay brick. The detailed analysis 
given by Dr. Nelson from his examination of the samiples convinced him 
that the material was rock,” “Samples of the rock were also introduced _ 
as evidence at the hearing and there is no doubt that a ‘reasonable 
person would, on visual inspection, ‘classify those samples. as rock. 
While the Governiment, maintains that the material was not rock, it 
admits that it had no one present, when the material was being removed 


and, consequently, did not, see the material that was excavated. A 


| visual inspection of the material at the time appellant was attempting 
to remove it was the only test applied by. the Government to determine 
: what the material was. - 

Dr. Nelson, from site Gapea ian. Ge the catpicet ad. and area, 
adjacent thereto and from a study of test borings made at two loca- 
tions at the side of the road also furnished his views, based upon geo- 
logic assumptions, of the probable formation of an underground layer 
of rock in the area. ‘These studies and test borings when considered in 
the light of these geologic assumptions tend to substantiate that a 
ledge of rock did exist in this area, and specifically beneath the surface 
between Stations 255 +00 and 261+-00. | 

‘Dr. Nelson admitted that those assumptions were oeciintivs and. 
that without extensive test. borings there would be no way to deter- 
mine the actual conditions underlying that area. He was, however, 
very positive in his position that: the rock ledge that. had been removed 
from the roadway was exposed and could, be" seen in the bank of the | 
road cut in the area in dispute. a | : | 

The rock samples introduéed. at the hearing» were offered | in aden 
as typical of the kind of material removed from the roadbed between 
Stations 255+50 and 261+50.. While the Government offered noth- 
ing to refute the claim that the samples came from the area in question, 
_-it nevertheless clung to its opinion that, the material removed from 


the roadbed was not rock. 


The burden was on. appellant. to come forward with evidence to 
_ prove that rock was encountered.*? This, appellant has done. The 
Government than had the burden of overcoming appellant’s evi- | 
dence.** This the Government failed to do. On the basis of the 
_ entire record before the Board, appellant’s position that rock, within 
the meaning of the specifications, was encountered and removed : is 


- sustained by substantial evidence.* aes 


. - B: Gillespie Construction, Co., IBCA-833 (December 13, 1962), 1962 BCA par. 9599: 
, Coustat Contracting and Hngineering Co., Ine., ABECA No, 4835 (July 28, Tene) ‘58-2 

BCA par. 1875. 7 . aS 

. 8 Langwear, Ine., -ASBCA No. 5607 (June 19, 1957) 57-1 BCA par.. 1269. . 
© Consolidated Hdison Co. of New York v. National Labor Relations BOOED, 3805 U. g, 197 


| tee) 
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‘The question i is chow much rock did appellant oon and remove 7 


- for which he is entitled to. payment. At the. outset, it must be. said a. 


- that, the Board has reservations concerning the extent of the rock i in 
| the disputed area. The only evidence. with respect, to the quanity, of 

: rock encountered ant removed is that shown. on the: cross- sections 

-. submitted by appellant. | 3 


The evidence regarding the quanity of rock | in the area is fonadic: oe 


a tory. ‘The cross- section, Exhibit No. 7, made by Dr. Nelson indicates _ 


- that the bulk of the rock should have been encountered i in the excayva- | 


= tion between Stations 258+ 00 and 260+00. Appellant’s cross- sections 
show that the bulk of the rock was exacavated between Stations 256+.00 


and 258400. with little rock indicated at. Station 260+00. On the Peet 


| sectional drawing prepared by Dr. Nelson and.submitted to appellant : 
with his letter of November 27, 1964, the bulk of the rock 3 is shown a 
between Stations, 258+00 and 260+00 with no rock indicated a 
Station 256+00 and very little at Station 257+00.. Cie - 
_ Notwithstanding the above contradictions, there is sufficient Goins : 


evidence before the Board. to support a determination that.a quantity 


of rock was excavated for which payment should be made... To reach 


sucha determination requires a. reasonable reconstruction of what oe _ 


place. 
_ The cross-sections made by appellant 0 on which his claim se payment hae oe 


is based will be accepted. and used as the starting point. The Govern- | 
ment labeled | these cross-sections meaningless because they did not 
’ show elevations. Considered by themselves they probably: would be 


_ of little useful value for our purpose. However, it is not: difficult to — - 


determine within reasonable limits the elevations that should be. put 
on the top and*bottom of the-cross-sections at: each station, Appel- . 
-lant’s witnesses testified that the depth of the rock that was excavated 
was between three and three and a half feet below the subgrade. 
- Since the Government contended that there. was.no rock involved, the. 


staked elevations for this portion of the road would logically havebeen 


the bottom. of the clay base course-of.the road or six inches below the | 


- fitished elevation shown ‘on the contract’ drawings.” By using the 


average of the figures given in the testimony for the depth of the rock 


excavated from the roadbed which is three feet three inches (3’3’’) the oe 
bottom of the rock or cross-section would be three feet three mches 
(3’3’’) below the base of the subgrade or three feet nine inches. (3'9’") a 


_ below the finished grade of the road. as shown on the contract. drawing a 
at each station. a | 


862 DECISIONS OF THE! DEPARTMENT OF. THE INTERIOR [73 LD. 


The specifications Srovide that payment for rock excavation is to be 
| based’ on the volume determined by allowing for the removal. of rock . 
six inches below the design grade elevations shown on the contract 
| drawings and as staked. For our purpose the design grade elevations 
are considered synonymous with the finished grade elevations shown 
on the contract drawings. : 
The above determinatiotis have been made with full knowledge that 3 
‘the quantity of rock removed cannot be accurately determined at this | 
time and that accepted road design and construction practices, espe- 
| cially. where rock excavation: may be involved may not necessarily 
follow. these determinations. Striving for accuracy in the circum- 


stances is not our “objective because it would not be possible to achieve. 


7 Our purpose is to arrive at a reasonable basis on which disposition of 
: appellant’s claim. can be made, based: on the record before us. _ This 3 
we. have done. _ —_ 
~~ The record is clear that appellant paitosindd work not’ required by | 

the. contract in excavating all of the rock below the roadbed ‘and in ~ 
backfilling the area ‘with select material. No claim, as ‘such, has ‘been 
made for this work but to ‘the extent appellant may anticipate, that. ibe 
is represented as part: of his claim for rock excavation, it. is s denied on 
the grounds that it was voluntary work.®? 7 


-O-The elevations used :in computing. the; -sectional area .of the ; rock, excavated: at ‘each 
station using, Station 256-+ 00 as an illustration was. “computed on the following. basis : 

- The‘ rock excavation ‘in the roadbed extended three feet nine inches’ (3°97) | ‘pelow the. 
finished ‘grade of the road as shown-on the contract drawings ; the finished grade (of. ,the 
‘road at. ‘Station 256-400 as shown on the contract. drawings is elevation B21. 67 feet ; ‘the 
- bottom of’ the: ‘rock ‘excavation: (appellant’s cross-section) ‘was therefore ‘at elevation : 

(821. 67-3. 75) - B17. 92 feet 5 the. thickness of the:rock: excavated (appellant’s. cross- section) 
was five (5) feet ; the, top of the rock excavation (appellant's cross-section) was therefore 
elevation: (317. 92-15. 0) $22:92 feet; ‘the bottom of the Clay basé course of the road was 
Six -(6) inches: below: the finished toad .grade shown on the contract drawings . or: at 
elevation (321. 67-5) 321.17 feet; the area to be. used in computing the volume of rock 
excavation on which: payment would be: ‘made would be the rock between: elevation 321.17 : 
feet, ‘the bottom :of thé clay base course of the -road and elevation. 322.92, the top of the. 
yock or cross- -section allowing for the ditch cut and bank slope. shown on 1 the nae inne 
when ‘superimposed on-appellant’s cross-sections. ; - 

The process was. followed. at each. station.:. With the various; elevations. determined. the 

volume of rock to be paid for was computed, by the average end area method. 

8 Paul OC: Helmick Co. IBCA+39 (July 31, 1956), 63 J.D. 209, 56-2 BCA ‘par. 1027; 
Ray D. Bolender Company, Inc., IBCA-331. (November 16, 1965), 72 I.D. 449, 65-2. BCA 
par. 5224, es . 


ee ne APPEAL OF “-MORRISON-KNUDSEN COMPANY, INC. 363 
| November 18, 1966 | 


CG onclusion 


| “The appellant j is entitled to: payment for 548.91 cubic a of. ane | 
excavation. at $10. per cubic yard in the amount of. $5,489.10, less 
the payment. previously made for the volume involved at the coritract 
| price specified for common excavation of $. 20. ‘per cubic yard 6t or 
$109.78. Accordingly, the appeal | is sustained to the extent that the 
oe is awarded thes sum of $5, 37 9. 32. + 


: Agraur 0: Aue, Alternate u ember.” < 


I concur: ies ae ae ‘CONCUR: | — | Se 
| Dan E Ravmaany, : — Waerae I F. MoGnaw, Member, s 


| Chairman. tea ” a ae 


“APPEAL, oF ‘MORRISON-KNUDSEN COMPANY, INC. 
: TBCA-553-4.66 ‘Decided. November 18, (1966 


Contras: “Disputes, and, Remedies: Turisdiction—Contracts: Construction 
and. Operation: Labor Laws—Rules of Practice: ‘Appeals: Dismissal . 


A construction : contractor ‘disputed ‘a’ ‘contracting’ officer’s requirement’ that 
“Line Construction” classifications and pay scales be applied to workmen Who 
assembled and erected ‘steel transmission line: towers, contending that it 
would’ be proper to utilize “Tronworker,. structural” ‘classifications and pay 
scales (workers in ‘the latter classifications: ‘received: lower. rates of pay). 
Minimum. wage rates for both classification types were incorporated. in the 

" '@ontract’ under the Davis-Bacon' Act. The Department of Labor upheld the ; 

we ‘contracting officer’ 's§ ruling after’ considering the matter on two occasions and 
holding a hearing as part of its second review; in addition, the contractor ; 
asked for, and received, ‘consideration (and reconsideration ) of the dispute 
by the Comptroller General of the United States. The Comptroller Genera] 

'"' also conchided that ‘the contracting officer’s classification action was correct. | 


In such circumstances, the Board declined to exercise jurisdiction over ‘an. 


yop appeal involving the same matter, referred to.it under the aah sa clause 
Fe of the contract, and entered an. order of dismissal. | 


. 63 Following is a comparison: of the: estimated quantities. of rock: ‘claimed by appellant: as 


mee shown on the cross-sections he prepared and those determined by the: Board. | 


Between Stations Appellant's Estimate eG oe ds tne oe Tey Board Estimate 
255-+50-256+00 208.83 a So ee, 63,87 cu. yds. 

- 256+.00-257-400 $33.33° COs OS. concance cana Asadhannwacnnenanwatie 2004S CU. yas 

_ 257,-+:00-258 + 00 727.77 cu. yds__--...----- Senta smenmeteewmommmenn LLG 48 Ce VOR: 
258+ 00-259-+00' | 494.44 Near yes ea ~ §2.66 cu. yds. 
259-+00-2604 00° 244.44 °eu.-yds_---_22_--~_/_--+22--+---_--2L----) 0.92 eu. yds. 
260-+00-261+00 194.44 eu. 06s See oe eee eee | 
met neon fe 66. 66 cu. VOSe aoe eee eee ea 0 Mest Are 
|  Totals:: Eee 2. 769. 41. eu: P82) 548.91 cu. yds, 


ety, 2 156. 
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i elem aseai Company, Tey (the contractor), ~ ear Gate 
7 ‘April 6, 1966 , pursuant to the “Disputes” clause of the: above-designated 
| ieee. he appealed to the Board. from the “Findings of Hack and | 
Decision” issued by the. contracting officer. on March 1,1966.2 a 
The contractor’s claim is for moneys withheld fromm contract earn- 
ings because of the contractor’s. asserted underpayment of wages” to 
_journeymen and their helpers engaged i in assembly of transmission — 
line towers on the ground ‘and in the air. Morrison-Knudsen classi- 
fied and paid these employees as “Ironworkers, structural” at $3.91 — 
per hour and “Mechanic’s Helpers” at $2.75 per hour, instead of the 
rates specified for “Lineman,” at $4.46 per hour and “Groundman” 
at $3.22 per hour. Work on the contract was completed on Septem- 


_ _ ber 30, 1964, and a total of $74, 606.31 was withheld from payments 


made to. ihe contractor to. Assure. Feimbursement, of the ‘workmen 


<a allegedly underpaid. 


i his appeal. 


The contract provides, in relevant pare as follows: : 


6 DISPUTES . in 
(a) ‘Eexcept : as otherwise ‘pr ovided in. this contract; ‘any ‘dispute concerning i. 
i a question of fact arising under this contract’ which’ is not disposed of by ~ 
agreement. shall be decided. by the Contracting eo who» shall reduce: his 
decision to writing * *-*, Te ee ee ee a ee ee 
a oo iat, a * "Ses ra ogee 2 Rae et eth i a Basha * ese ok 

The decision of the head of the agency, or. his duly: authorized representative for a 
the determination of such appeals. shall be final and. conclusive. Ee. Seu 

es. ae oe, ig te 5 Re ar a ee a or re 

In connection with any appeal. pr oceeding under: this clause, the: Contractor 
shall pe: afforded an. opeor wail. to be. heard and to: offer. evidence in. i Support of 
. ‘(b). This Disputes clause does not preclude consideration: of questions of law 
in. connection with decisions. provided for in ‘Paragraph (a) above.. aaa 
added.) - acta age 28 


"Phe contract einen provides, In parsériph 13, top the minimum — 
- wages to be paid to workmen in accordance with the Davis-Bacon Act, 
as determined by the Sey, of ahaa as a tute fe eae ee 


13. Rates of Wages. 
Pursuant to the provisions of the Davis-Bacon ‘Act, as. ‘amended (49. Stat, 1011; eS 
40 U. S. C. 276(a) ); the Secretary of Labor has determined that the. following rates 


ca With certain. exceptions specified in. the senistione the Board « exercises generally the 
“power of. the Secretary of the. Interior (the Secretary); in. deciding appeals. from ‘“* * 
findings of fact. or decisions by contracting officers of: any. bureau or ' office en eas A CFR- 
A-Part. 4, Sec, 4. 4(a), ‘and its authority includes: : iv 

“The Board may, in its discretion, decide questions which are. deemed necessary for the 


complete decision of the issue or issues involved in. an enh a question of law.” OMe ee 


(48 CPR-A-Part 4, Sec. 4. 4(b).) 
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of wages are the prevailtag rates of wages for the classifications specified in the 
locality of the work covered by these specifications, and said rates of wages shall . 
‘be the minimum rates ner hour to be paid for. the work covered aye mnese pees 
tions: | : | ae eee 
: Classification . 2 ee Rite: per ae . 

(The classifications and wage rates will be. fur nished ace supplemental nioblen 


- before bids are opened. ) 


8 a ae ® : &. ek rr oe ri 


Any class of labore ers sand mechanics not listed above, which will be employed on | 


: this contract, shall be classified or reclassified conformably to the for egoing sched- 


ule: In the event the interested parties ‘camnot agr ce on the proper classification | 


or reclassification of @ particular class of laborers and mechanics to be used, the 
| question, accompanied: by the recommendation of the contracting officer, shall be 
referred . to the Secretary of Labor for final. determination. [Italics added] 
The supplemental notice referred to was duly supplied wader Ss of 
April: 3, 1962. | a 
‘The Goverment has filed a iiotion nie diame the appeal fon nee i 
qurisdiction: pointing out that the Comptroller General has. already 
acted ‘upon this matter,-and contending that the Board does not. have 
authority to review, determinations of law made by the Comptroller 
General oun to. his: AMON to ee claims against the Orera: | 
ment.. Ge «shee pate | 7 on | 
In jis response ie: the aoe to Siemies the ee senbssde that 
its notice of appeal specifically appealed from the contracting officer’s 
| finding (paragra ph 21) that the workmen in question should have been 
paid at the.rates fixed by. the Secretary of Labor.for “Linemen” and 
“Groundmen,” rather. than at. the rates fixed for. “Tronworkers” and 
“Mechanic’s Helpers,’ * and.urges that the appeal clearly raises.a ques- - 
tion of fact under the Disputes clause of the contract: The contractor 
further. contends that the Board’s authority is distinct. from that of the - 
Comptroller General, so that the Board does have jurisdiction, and: is 
not. bound by the adverse decision by the Comptroller General; and 
that the contractor has a contractual right to.a.decision by the Bord 
. _ This controversy had its’origin in the award.to. the contractor on May. 
u, 1962, of a contract: for. the construction: of a 230 Kilovolt electric 


- power: transmission line about 180 miles long , from the site of the Bu- 


 reau’s Curecanti Substation, in Montrose County; Colorado, to the site - 
of the Bureau’s .Hayden. Substation, in eae pent, Color ado, 
traversing seven Colorado counties:. © +): . = 
. The contractor, on July. 30, 1962, on that. approval bs granite’ | 
- for the use of the cea on ond wage rate, “Tower. Erector @ 


$3.66.” This request, which. evidently related to labor to be used in the ~ 


| erection of steel transmission towers, was Joined in ny the International 
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Union of ‘Onerting Haginosrs, A Fr. Tec. 1. O., Local No. 9, and by 
Teamsters, Chauffeurs, Warehousemen and Helpers, Local Union No. 


138. The ‘eontractor represented. that it: had a valid collective bargain- - 


ing agreement with both of those unions contauiing the classification 
and wage rate specified. (Exhibit 2.) | 
_ The request was’ denied by the project construction engineer (Ex- 
hibit 83). The contractor then informed the Bureau that men engaged 
in tower erection would be classified and paid. as “Ironworkers, struc- 
tural,” at the rate of $3.91 per hour, a classification and rate contained 
in. ‘the determination by the. Secretary of Labor (Exhibit 4). The 
project construction engineer reiterated his earlier statement that the 
“Lineman” classification was the proper one, and suggested that the 
matter be referred to the Secretary of Labor for decision pursuant to. 
Clause 13 of the contract, if the contractor should disagree (Exhibit 5). 
The contractor maintained its position, contending that imposition of : 
_ the. classification and wage rate required by the Bureau woul, be : a 
nee in the specifications. (Exhibit 6). | a 
The matter was-then submitted to the Departzhent ee ‘Labor’ by i 
Bureau (Exhibits.7 and 8), and the Solicitor of Labor afirmed the 
-Bureau’s. previous administrative determinations (Exhibit 9). The 
contractor indicated its intent to protest the rulings (1). in the light, 
_ of Comptroller General’s decision B-147602. (1-23-63, unpublished) , 
and (2). for the reason that the-use of the “Structural. Tron Workers” 
classification was in compliance with the specifications, since ‘the only 
structural iron work under the contract was that of tower erection, and 
a contrary ruling would amount to a determination of union craft juris- 
_. diction, in disregard of an existing labor agreement, and contrary to 
the Comptroller General’s decision: cited’ (Exhibit 11).2° The contrac- 
. tor at this time suggested that ae matter r be: vheerd une! a the 
Department of Labor. | ae | 
-The-contractor then sibiiitted! Stra saeeial to ‘he Department _ 
of Labor (Exhibits 12, 13 and 14) which in turn advised the Bureau 
that “no modification has been: made of the’ views expressed 3 in our 
April 10th opinion,” and! forwarded the material ““* *:* for appro- 
priate consideration by the Contracting Officer and for any further 
administrative action he may deem: warranted. * (Exhibit 15. ) . The 
Department of Labor also forwarded:to the Bureau certain ‘material 
submitted by the International Brotherhood of Electrical Workers 
(Exhibit 16).- After consideration‘ of the’ ‘additional material, the 
contracting. officer adhered: to the previous: ‘determination arid so ad- 
vised the contractor, directing the contractor ‘to. classify its. personnel 


at appears — that in 1950. a bitter jurisdictional oat rovers between the Tateriatonal 


_ Association of Bridge, Structural and Ornamental Ironworkers and the International _ 


Brotherhood of Electrical Workers had been resolved by agreement granting jurisdiction to. 
the latter: for the erection oF steel HOWENE carrying sponse ise/0n or distribution lines. 
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ain: accordance with that determination, failing which withholding pro- 
cedurés_ would be. instituted. (Exhibit. 17).. Over the-.contractor’s 


protest, the contracting officer. instituted : withholding ceetaiate 18 


and 19). ” 

The contractor, on 1 May 20, 1964, subed. a re to. aie (core 
troller General for reimbursement: of all moneys withheld. and re- — 
quested that the Bureau be directed to refrain. from further with- 
holding, pointing out that the Department. of. Labor had taken no 
action on its. request for a hearing (Exhibit 20).. 

Meanwhile, the Bureau had requested the Se ee of. eee 40 | 
direct that a hearing be held pursuant to Section 5.11 (b) of 29.CFR., 
Part 5, regulations of the Department of Labor, “* * * since it had 
Recon evident that the Bureau and the. Cénteacior could: not reach 
| agreement on the applicable wage rates.”. (Exhibit 23.) _ ‘This hear- 
ing was held and evidence received from interested Peon although 
the contractor did not appear The hearing examiner’s decision af- 
firmed the previous determinations as to classification » (Exhibit 24) | 
- and no appeal was taken from that decision. : - 

Work on the construction contract was. completed « on n September 30 ie 
1964, and the sum of $74,606.31 was withheld from payments made to — 
the contractor on the ground that it. had improperly classified :206 em- - 
ployees. The contractor, in executing its release to the Bureau, ex- — 
cepted “* * * the claim presently pending before. the General. Ac- 
counting Office for release of and. payment to. the contractor e 
$74, 606.31.7 | 
| Following the Bureau’ S report io thé Csiniptrollée Gaia (Bxhibit 
25), the latter rendered his decision in the matter on December. 18,1965. 
(Exhibit 26; Comp. Gen. Dec. B-154253, 12-13-65), review mg the _ 
entire matter and denying the contractor’s claim. - 
_ The contractor then signified its desire to have the matter considered 7 
by this Board under the Disputes clause ofthe contract and, following 
the issuance of the contracting officer’s formal ndings of fact and de- 

cision, filed this appeal under date of April 6, 6, 1966... | 

The gravamen of the appeal i is as follows: 


- Specifically, appellant disagrees with the findings set, forth i in. pnaeraph, 1 of . 
the’ contracting officer” Ss. Decision in ‘which it is concluded . that. journeymen and 
helpers engaged in ‘assembling of towers on the ground | and in the air should be “i 
classified and paid ¢ as’ “Linemen” at At igi 46 peek hour, and “Groundmen’” at #$3.2 22 per : 


3'The Wepasemunt of ‘Labor's Ss ieuing’e examiner istntee. in» his decision: “(Exhibit 24): that 
= “oll interested parties were invited to par ticipate”. and that. “Morrison-Knudsen by ‘letter 
- to the Solicitor of. Labor: dated June’ 23, 1964, from ‘its ‘counsel, ‘gave: notice that it would 
| not. participate in the proceeding, ae | 

'4The Department of: Labor’ S hearing examiner determined that “the prevailing practice 


| te. the counties listed in the:N. otice of Hearing—and indeed in nearby ‘geographical areas— 
was to pay wages. to ‘workmen engaged in the assembly and erection. Of. transmission Jine . 


steel towers on the basis of ‘Line Construction’ classifications | set forth in: the Labor 
Devestments wage predetermination. i . 


Pine oe” daha 
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hear rather than at the “Tronworkers” and “Mechanies Helpers” rates paid by the 
contractor. ' “Appellant. also_ disagrees with the conclusion. of the contracting 
officer in paragraph 22 that the wibholding of funds for "underpayment of em- 
ployeés as set forth in: paragraph 10.is proper. 

‘Meanwhile, the contracting officer notified the contractor that i in ac- 
cordance with section’ 3 of the Davis-Bacon Act and the request of the 
acting Comptroller General to the Secretary of the Interior, he in- 
tended i in due course to transmit the moneys withheld to the General 
- Accounting Office for distribution to the affected employees (Decision, 
paragraph 20). The contractor sought reconsideration by the Comp- 
troller General, and by letter dated September 9, 1966, the Acting 
Comptroller General, on | Reconsideration, sustained denial of the ¢ con- 7 


_ tractor’s claim. 


_ Statement of, and Reasons for: the Decision | . 

The motion.to dismiss is granted. Proper disposition of this appeal | 
requires an evaluation of the law and authorities applicable to the sepa- 
rate but co-ordinate functions of the Department of Labor, the Comp- 
troller. General of the United States, and this Board, with respect to the 
contract 1 in question and to enforcement of the Davis-B acon Act, supra. 

‘We have discussed the jurisdiction of the Board in footnote 1. » SUDTA. 

‘Under the Davis-Bacon Act, ‘contracts: entered into by the United 
States for the construction of public works having any: significant 
cost a a " 

* % F shall. contain : a provision stating the minimum wages 6 be paid various 
classes ‘of laborers'and mechanics which shall be based upon the wages that will 
be determined by the Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of:a character similar to 
the. contr aet work in the city, town, village, or other civil subdivision of the State 
ee x in. which the work is. to be performed oe * (4000, S.C. see. 276a).. 

‘The same section, of the statute provides that. the. contract. shall 
contain : | ce ee ye re ae . 
| =e the faviick stipulation énat there. may : be withheld: fr om. the Ubon eter: 
so much of accrued payments as.may be considered necessary by the. contracting . 


officer to pay * * * the difference between the rates of wages. required by the con- 
tir act. * * * and the rates of wages received Hea ma 


The contract m this case contains provisions to ane A ‘Enforce- od, 


- ment provisions of the statute include the Government’s right. to ter- 
_ Ininaté wpon a finding by the contracting officer of violation (40 U.S.C. — 
. sec, 276a-1), and authority of the Comptroller General to pay directly — 
to laborers and mechanics wages due them, from amounts withheld 
under the contract (40 U.S.C. sec. 2762-2). | 
- Reference has already been made to the governing provisions et the 
contract, clause 6 of the “General Provisions,” paragraphs 1 and 6_ 
of the “Labor Standards Provisions” and aii ae 13 of we la 
; fications,” “Special Conditions.” ee 
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“In this. case, the contract included a schedule of elaiskiffeationa and 

- minimum wage rates determined by the Secretary of Labor, pursuant. : 

to paragraph 13 cited above (Specifications No. DOC-57 60, Supplemen- 
tal Notice No. 1, Denver, Colorado, April 3, 1962). “Among these were. 

: “Tronworkers, structural,” “Line Construction : Lineman,” “Line Con- 
struction: Groundman,” and “Power Equipment, Operators: ‘Helpers 
(mechanics and welders). ities 

‘The Davis-Bacon Act “* * * was not enacted to benefit contractors, 
but rather to protect their employees from substandard earnings by fix-. 


ing a floor under wages on Government projects. ‘Congress. sought 
to'accomplish this result by directing the Secretary of Labor to deter- 
mine, on the basis of prevailing rates in the locality, the appropriate eat 


minimum wages for éach project. The correctness of the Secretary’ S- 
determination‘ts not open to attack on judicial review” (U.S. v. Bing- 
hamton Construction Oo BAT U. a im, at PLT (1954) ; : italics added ; : 
footnotes omitted). | 

Although one rationale of this decision has been criticized, it has been | 
conceded. that: | | 7 | 


At the very: least : a | wage » determination of the Secretary of Labor accurately. 
incorporated . ‘in the. contract in accordance with his. regulations should not . be. 
subject directly or indirectly to Judicial 1 review. A 23, ae Washington 
L.. Review 249; at pp: 269-270). . eo. . 

Notwithstanding the criticism, however, ‘the SupieindtC Céiurt had ‘very . 
recently referred to the Bing hoiiiton case with apparent: approval. 5 

The Court of Claims has likewise held that a wage-rate determina- 
~ tion by the Secretary of Labor made on a reference by the contracting | 

officer pursuant to 29 CFR sec. 5.11. (now 29 CFR sec. 5.12; ‘promul- 
gated pursuant to the Davis-Bacon’ Act and ‘Reorganization Plan No. - 
14 ‘of 1950, 5 U.S:C. sec. 1832-15," “note, at 2 a8) 2 is s final, and not 

subject to judicial - review: a " - 

‘The Armed Services Board of Cita Appeals Hia’s alo’ hed baa? 

sion t to pass upon the question of its authority toreview wage ‘classifica- : 
- tions as finally determined by the ‘Secretary of Labor: pursuant. to the” 


 Davis-Bacon Act. In Grannis and Sloan, Thompson, Street, and” 


 Wattinger’ Company, ASBCA ‘No.’ 4968, BOL BCA par. 9913, the 


Board ‘held'that' it was without’ jurisdiction to review such determina: pia 
tions: “See‘al’o John M: Bragg; t/a’ the Bering Co., FAACAP No, — 


- 66-3, 65-2 BCA par: 5001 (Davis-Bacon™ wage’ classification detéermina- ’ 





: tions: are “solely for the Labor Department ‘whose action’ is conclusive 


| upon the: contracting officer: and ‘the Federal ‘Aviation Agency,” “quot- | 
ing from the tnreported: case of Wickes Engineering & Constr. 06: ys . 


5. Sée ‘United States v: Gréce & Sons, Ine. ' 384 U.S. 494, 425° (1966); “footnote ft. 


‘Nello L. Peer Company vs The United States, 172 Ct. Cl. 255, 848 F.2d, 588 5-008), 2 


7 cert. deni, B88: U. 8: baa a =. i. 
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The functions of. the. Comptroller. Gener are also of importance 
in this appeal. “The authority of the Comptroller. General derives. 
from 31 U.S.C. sec. 71, conferring upon the General Accounting | Office 
the authority to settle and adjust. all claims by or against the United. 
States, and from 31 U.S.C. sec..74, making the “Balances certified by 
the General Accounting Office, upon the settlement of public accounts, 
* 2°* final and conclusive upon the Executive. Branch of the: Governs 
ment * * *” subject to certain qualifications, as well as. from section 
8 of the Davis-Bacon Act. (40 U.S.C. see. 27 6a-2) authorizing him to 
pay directly to the persons. affected amounts withheld by the contract- 
ing officer to cover underpayments under the statute. The Comptrol-. 
ler General has held, with respect. to. the functions of the Secretary of. 
Labor under the Davis- Bacon Act, that.“* * * the Secretary’s s func-. 
tion is exhausted. once he:has. ey eihed: # * a wage determination 
and a schedule based thereon has been. included i in a contract. specifica- 
tion * * * but he has a continuing interest in the interpretation and. - 
enforcement. of wage determinations pursuant to the. provisions of 
- Reorganization Plan No. 14 of 1950, 5 U.S.C. secs. 1832-15, which. 
| empower him to prescribe ‘ appropriate standards , regulations and pro- 
cedures’ governing the « enforcement activities. of the: various ‘contracting , 
agencies ee a. , : 

In view of the Comptroller General: the antarctic and adrainis: | 
tration functions with respect to labor: aeandards were not. transferred 
— to the Secretary. of Labor by Reorganization Plan No. 14 of 1950, 
- supra, but. remain, vested i in the contracting agencies. - Accordingly, 


the Comptroller General seems to regard the. ‘Department. of Labor’s. 
iz further functions as advisory only, i in the interest of consistent enforce- . 


ment of the classifications and wage rates promulgated by it; the con-. 
tracting officer is considered to possess the authority to determine: : 
whether proper classifications and wage rates have been. assigned, to 
direct payment of.the proper wages, and to withhold funds to cover 
| underpayments; and the General Accounting Office has the final and. 
sole responsibility to make wage adjustments sand to determine viola- : 
tions of the Davis-Bacon Act.® | ; 
‘Finally, the function of the boards of contract Rogeals of the various 
contracting agencies should be commented upon. The tendency of the 
boards has been to determine that a dispute as to the propriety of a 
classification, at: least in cases in which the contracting officer has ruled. 
that withholding | of payment to the contractor is required, necessarily 
involves a finding « of fact: by the contracting officer, viz., that some 
| employees have not been. ‘paid at. the applicable rate. specified i in‘ the 


~ 7Comp. Gen. Dee. B—147602, 1-23-68, unpublished, the so-called Orangeburg Duct ease, 
~. §Comp.- Gen. Dee: B—154253 (December 18, 1965), Exhibit 26, pp. 5-6; ‘Comp. Gen. Dec. 


 B-14702 (January 23, 1963), unpublished; Comp. Gen. Dec. B-145009, 40Comp. Gen. 557, 


- -at 561; Comp. Gen, Dec. B-144901, 40 Comp. Gen. 565, at 570; and see 7 McBride & 
Wachtel, Government Contracts, Sec. 45.50 (10), notes and comment. ee | 
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: fact i is. appealable to a, hod of contract Seeais “This: view is 5 reached 
by. a ‘somewhat, technical construction. of. the language of. the usual 
in 1 this c case, “paragraph ds. ‘Specifications, Special Conditions. . Deci- 
sions to this general . effect: -appear to occur in. cases in which there has_ 
been no referral, as here, to the Department, of Labor, and no eter. 
‘mination, as ‘here, by t the Comptroller General? | 
Against. this background | of authority, we can view the contractor’s s. 


a claim i in better perspective. What does the contractor. seek from this 


Board? The Notice of Appeal dated April 6, 1966, asks for review of. 
_the contracting | officer’s. findings of fact, paragraph 21, the ultimate 
| finding as to classification, and, his conclusion as to the propriety of 


a withholding, paragraph 29, both quoted. supra. No. reason is assigned. 


as to why either is deemed. erroneous by the contractor, as called for. | 

by 48 CFR Part 4, sec. 4.5, We note, in particular, that the contr actor 

~ fails to. suggest in its. Notice of Appeal. that it-has available to it any 
_— evidence of a factual ‘nature, not ‘previously furnished to the Depart- | 

ment of Labor (ié did not appear at the hearing held. by that Depart- — 

i ment), the. contracting officer and the Comptroller. General, upon 

which it relies to support. its attack upon the findings. and decision, of | 
| the: contracting. officer. - Absent, such, a statement, the: Board must 


| ieiermianticn made i is : founded almost entirely upon. its.1 view ‘that the 


ie - statute had been misapplied. 


Review of the prior proceedings i in 5 this matter, a as ‘set, b forth above, 

_ will indicate: the factors which, In the Board's. opinion, warrant, dis- | 

 missal of this appeal. . atk ee oe eee ee re 

: The ‘Board attributes § some pre ee to he Cae: S ‘jnitial = 
position, reflected in ‘its request that an additional classification, | 


- — “Tower Erector, ” be established, and to: the fact that the contractor a a 


requested the use of the. classification, “Ironworkers, structural” only — 7 


following the ruling by the’ project construction. engineer (the con-- 

_ tracting officer’s duly authorized representative) that the classification _ 

and wage rate for “Lineman,” included in ‘the predetermination of 

wage rates by the Secretary of Labor, were copes — ruling 

was made August 29,1962. 

_-- ‘When the contractor continued to sist upon its positions having 
7 simply reassigned the work j in n question to classifications included § im the tis 


GApppeat of Lee Blectric Co., Inc, ASBCA. No. 8882 (September 19, 1963), 1963 BCA 


par. 8884 ; Linoleum Spectaity Shop, Inc., ASBCA Nos. 3529. and 3530 (February 26, 


-1959),. 59-1 BCA par. 2099. (on. reconsideration) ; ger See cee Cianchette,: ASBCA. No. 4508. 


(October 18, 1960), 60-2. BCA par. 2814; ‘Conway Electric Co.; ASBCA.No, 6256 (March | 23, 
1961), 61-1 BCA par 2091; and see’ discussion, 4 McBride. & Wachtel, Government Con- 
_ tracts, ‘Sec. 45. 50 (10). . . . . 
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| original schedule, ‘he rapier was sabinitisd by the Bureau of Reclama- 
tion to the Department of Labor for final decision in accordance with — 
paragraph 13 of the contract specifications. The Solicitor of Labor 
concurred in the administrative decision by the contracting officer and: | 
the contractor, having been so advised, requested that the matter be_ 
discussed before the Department of Labor Following the institution 
of withholding procedures by the contracting officer, a hearing was — 
held (as sought by the contractor), before the Department of Labor. 
The contractor did not appear ¢ at, this hearing, held pursuant. to sec- 
tion 5.11(b) of 29 CFR Part 5. The hearing examiner, after hearing | 
the evidence, concurred i in the previous dsteriminations, and his decision 
became final. | 
Under the views ‘ssid by the United States Supreme Court, 
thé United States Court of Claims, and the Department of Labor, this. 
-determinaton should be treated . as binding Mport the executive branch _ 
of the Federal Government. ~ : 
We have also discussed in detail the fact that; , upon wise own n initiative, 2, 
the contractor has obtained review by the Comptroller General of its 
_ position in this case, and reconsideration’ of that: oo and ‘both - 
times has been unsuccessful. ees: : 
The contractor, i in effect, ‘ow asks the Board to sorebrade (1) the orig- 
inal administrative ruling byt the contracting: officer of August 29, 19 625° 
(2) the original ruling of the Solicitor of Labor, April ‘10, 1963; (3) = 
the decision of the hearing: examiner. of the Department of Labor, Sep- 
tember 25, 1964; which became final ; and (4) the decision of the Comp- 


troller General, December 18, 1965, reiterated ee reconsideration ee, 


at the contractor’ S request, ‘September: 9, 1966. | 
"This we decline’ to do. In the ofrowniatathdes jiarrated’ above it is 
| appropriate that we defer to the rulings heretofore made ‘by: the De 

| partment of Labor and the ror General. ee 


/ Concbusion 


‘For ther reasons s stated, we ‘shall not review ‘the merits of this appeal : , 
: and it Is finally dismissed. ; ae _ 


- Atm P Wires, Alternate uM emir ae 
. Lo os aie te ay ' ae he, = a at : san iia Te Reap uty ie cers i 
| i concur: ee an ‘concur: | 


Dran F. Ravatayy, Chairman. | Wanuse F. . McGraw, u ember... : 


a 1 


“For discussions of the. eines oF *Geferral’ of a ‘question: ‘to ‘the ‘Compétrolier. Geuseet’ = ‘ 


the contractor’ <I ‘initiative, see “Reid Contr acting, Company, Inc., IBCA+T4 (December 19, 


“1958), 65° LD. 500, 58=2 BCA ‘par. 2087 ; Richard ve Neutra: € Robert E. Alenanier, IBCA : 
408 3 (October 16, 1964); 1964 BCA par. “4485. of Ss . 


"STANLEY ¢ HAYNES 


| : ; “4-80600  Decitted December ®, 1966" 
o Mini ining botany: het: Generally—Words and Phrases 


| The term “improvements” includes any structures of a ne nears placed - hee 
. upon: land which tend to. increase the value. of land. but ‘excludes: a house _ 


| - trailer or other mobile pr operty which i is not permanently affixed to the land. a _ 
: ining Occupancy Act: Qualified Applicant - | ee 


A qualified applicant for ‘conveyance of land under. ie act of: October 23, 1962, ; | 2 


_.. must have been, ‘on that-date, a residential occupant-owner. of valuable im- — 
: provements in an unpatented ' ‘mining claim. which constituted for him a prin- 


- - cipal’ place of residence, ‘and where there were not, on that date, improvements os : om ves 
On the land. suitable for: Tesidence, ‘an. iain ig not: Sage under: the 7 Ra 7 


oe and his application 4 is. properly relected. : cea oe 
i. APPEAL FROM THE. ‘BUREAU OF LAND MANAGEMENT 4g 


~- Stanley 0. ‘Haynes has appealed ‘to the Secretary . of the. Tetetion. 
from a decision dated March.7, 1966,-whereby the Office of Appeals and 
Hearings, Bureau. of ‘Land Management, : affirmed -a: decision: of the 
Colorado. land office rejecting his application Colorado, 0120811, filed _ 
pursuant to the act.of October 23, 1962, 76 Stat. 1127, 30-U.S.C. §§ 701- 


709 (1964), to purchase a. tract of. Tand- in -the- former. ainpatented 


Ethelyn. lode. mining claim 1 In secs.. 26: and. 2, hs 3. a Re A & Wes 6th 
. P.M, Colorado. | 
‘The appellant: filed his application on: March‘ 9, 1964; dating that. he 
located the Ethelyn ‘ claim j in 1938,:that he built. a-38-room: frame cabin + 

on the:claim in the spring of 1939. which ‘has been-his:home since that 
_ time, that, although he was gone from 1941. to: 1955: on- defense. work, 
he aways: maintained a home.on the mining claim and spent:all his. — 
~ vacations there. during the 14-year period, and that he returned to the | 
mining claim site in April 1955 and. has resided there continuously 
since that, date. He further stated that his.cabin: burned: down on. 
June 5, 1962, that he did not get enough insurance to rebuild so he. 
bought My beat-up mobile home and renovated it,” and that he has now 


-. advertised the mobile home for sale: and. will ier enough money to | 


rebuild ‘on his original, cement slab’as soon ashe sells it. . . ~ 
_ Bya decision dated. December 6, 1965, the land. office rej ected the — 


pale application upon findings that the appellant and his wife have. resided. a 


in Denver and Lakewood; Colorado, since 1958, that’ appellant’s oceu-s 
pancy of the. claim. has. been: only. sporadic, eepecially: since 1958, and. 
that: the. trailer house which. he moved: onto the claim: after his house Pee 


: burned. was not. on qualifying. improvement. under.the ‘act, Supra, : 
In his appeal to the Director; Bureau of Land Mansipeniant; "Hiayiies | 


_ stated that, the manne alain, site. was : his home. from. May: -1955...to ee 


shoe ve or eae 1 < “ ne aa ts 


8 LD. No: a Pee 
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June 1958 iheue: interruption and. that, as his oa rented an 
apartment in Denver.in 1958 because of her. employment there, it 
was only his wife who resided in Denver while he continued to. reside. 
on the mining claim except for mueekends, holidays and oS of 
_ extremely cold weather. | | 
~The Office of Appeals and Hearings, noting hab the eae captors 
ments” shown on the claim were the mobile trailer house which the 
appellant moved onto the claim shortly after his cabin was destroyed _ 
in 1962* anda corrugated i iron shed which was not placed on the claim 3 
- until 1964, concurred in the findings of the land office that: the trailer 
house ie not constitute a valuable improvement. within the meaning ~ 
of section 2 of the act of October 23, 1962, 76 Stat. 1127, 20 U.S. C. | 


oS § 702 (1964), and that. the appellants’ brief periodic visits to the | . 
mining claim from the. latter part of 1958 until October 28, 1962, did 


not establish the claim as a principal Bee of residence for the appel- 
Jant on the latter date. 

In his present appeal the appellant. asserts that he’ ‘dlesps four - 

nights of the week at the mining claim site. and three nights 3 in Denver, 

that he could never call an apartment his home, regardless « of who lived 
- there, and that he also has his shop at the mining claim and uses the 
claim as the base for his fishing and hunting activities in season. He 

further asserts that his trailer “is no longer a ‘beat up’ deal after $300 
~ worth of work and material, ” that it is a comfortable home with wall- - 

. to-wall carpeting, and that, while it ‘ ‘may not be considered ‘valuable ~ 
improvements’ by some,” to him “it is mighty valuable.” - | 

_ Assuming for the moment, but not déciding, that the appellant's 

use of the. mining claim site from 1955 until the destruction of his | 


~-eabin in J une 1962 established the cabin as a principal place of resi- — 


- dence for him during that period, the question remains as to whéther 
or not the appellant was, on October 23, 1962, “a residential occupant~ 
owner * * * of valuable improvements in an unpatented mining 
claim.’ m2 Vital to that Sp kaes of course, is the question as to 
whether appellant’s trailer house is a “valuable improvement,” and the 
question here is. not yhethen it is “valuable” but whether it is an 


emer aE Seas 
The term “improvements” is ; defined § in the Bureau’ s - Glossary of 


iThe Office of Appeals and pieinines: sich caica referred to the destruction of the 
cabin “in June 1958.” — (Italics added.) oe 
' 2In order to- qualify for relief under the act an ‘applicant must- Ser ten Ne 
. “g residential occupant-owner, as of October 23, 1962, of valuable improvements in an 
unpatented. mining claim which constitute for him a principal place of residence and which | 
he and his predecessors in interest were in possession of.for not less’ than seven years prior | . 
to July 28; 1962." 76 Stat. 1127 (1962), 30 U.S.C. § 702 (1964). - 
siThe | record does not disclose how soon the trailer. was moved. onto the mining claim . 
after the destruction of the cabin or whether the trailer was on thé claim on October 23, 


1962. For the present, however, it will be assumed that whatever residential use may Ba! 
have been made of une trailer. WAS, | in time, pubeantielly a eontueation of: the use made ae 


Of ene cabin, | 


7a] ssi“(<;é‘“‘é;;é*‘*SPANEY GC. HAYNES =) 875 
| es oe, December 2, 1966 eT Ba 
: Pub lic lana Terms 8 as “|s| tructures or. developments 7) f a permanent 
nature which tend to increase the value of land, such as buildings, ; 
fences, clearing, wells, etc.” (Italics added.) T his. definition i is In- 
accord with standard definitions of the term.* | 
_In explaining the language of the bill which ult imately became che 
act of October 23, 1962, the Senate Committee on Interior and Insular 
Affairs stated chat: | . 
The term “valuable tnippoveniente” is intended. to include a presently habit- 
able residence which has been used for this purpose, plus other accessory build- 
ings incidental to residence, such as a tool shed, garage, barn, or chickenhouse 
» presently fit for use.. 8S. Rept. No. 1984, 87th Cong., 2d Sess. 7 (1962). | 
The explanation thus given. does not suggest. a different meaning for 
“improvements” from that which 4 is ordinarily to be understood. It 
merely emphasizes that the “valuable improvements” which qualify an 
applicant under the act must include a structure which is suitable, and 
has.been used, for residence and that’ the improvements must. be pres- 


ently fit for use. The “habitable residence,” then, must be a permanent a 


building which tends to increase the value of the ie | | 
_ It is, perhaps, not possible to state categorically. whether or not. a 
‘mobile trailer home may be considered an improvement. In this con-. 


. ‘nection, it is noted that some State statutes have classified house: - 7 


tr ‘ailers, or mobile homes, as real property for tax purposes. - Other 
statutes provide for the taxation, as real estate, of house trailers 


- permanently. attached to the land, and it has been held that, in de- — - 


termining the applicability of such legislation toa particular. ‘trailer, - 


the question of the permanency of attachment is determined by the in- 


tention of the parties as indicated by a consideration of all the circum- 
stances: Some statutes provide for taxation, as realty, of buildings 
and. other structures erected upon the land, but do not specifically 
, mention trailers or mobile homes, and: it has been held that, in order 
to bring these within the contemplation of such statutes, there must be. 
evidence indicating an intention on the part of the owner thereof to 
affix them permanently to the land. ® See 51 Am. Jur., 1966 Supp., 
Tawation § 416. 7 ee | 


oA “Generally speaking, the word ‘improvement’ may be said to include everything that 
enhances the value of. premises permanently for general uses. It includes not only build- 
ings and fixtures, but also many other things which are not buildings or fixtures. Among 
the most common illustrations of improvements may ‘be: enumerated the erection of: a 
: building, the replacing of old huildings with new ones; :the making of substantial: additions - 
or changes in existing buildings, the erection of fences: or of a: necessary sidewalk along-- 
side property, the digging of wells thereon, or the Deca al of: a fruit orchard. ae 27 Am, 
Jur. Improvements § 2. 
‘“e * @ The term ‘provement’. is sometimes: used with retananes’ to peranal pipette’ 
* *.% put ordinarily it is employed:in the plural. form, and with: reference to: real property: 
: only OE AS C.T.S.: Improvements § 1. fis eat a oo 
See Virgit: i. Menefee, A-30620 (November 23, 1966). a ore . . 
7 ‘6 We note here that in Colorado: trailer houses are. classified. and ered “as: motor ‘ventelen: - 
and that ‘they are not listed. AaB items of real | property. . uRee Colo, Rey. Stat. 1063 a8 1g-1-1 
. (10), 13-3-4, and cae ; 
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While an oleae Heation of : a trailer ouee as real pradsite for tax we ; 
purposes, even if uniformly followed in all jurisdictions, would not . 7 
necessarily lead to the conclusion that the trailer is an improvement a 


within the’ meaning ‘of the act of October 93, 1962, the criteria gen-_ 
erally applied i In determining the nature of | the property in the first’ 
instance would appear to be “applicable j in determining its nature in» 
the latter case. Thus; while it would seem ‘obvious that moving a 


3 trailer house onto a tract of land does not, per SE, constitute improve- _ 
ie ment of the land, we think-it is equally ae that.a trailer house may, a 
oo by: use and intent, be permanently ae 10 the land i in. na such : a manner 


as to become aD improvement... - 
. There are, in the present case, cértain Foire ie cond suggest - 
| appellant’ s intent permanently to affix the house trailer to the land, 
| notably, the period of time over which the trailer has been. left on- the 
mining claim without being moved (presumably. since’ ‘sometime in- 
1962). and the connection of the trailer to a cesspool or septic tank and, 
through a meter, to electricity. On the other hand, the electrical and i 
sanitary connections are not’ necessarily indicative, in: themselves, of 
permanent attachment, for it does not. appear that any problem would 
be encountered: in disconnecting them. Moreover, ‘it appears ‘that the 
trailer has been set on blocks which do: not. constitute a. permanent 
foundation and that it can readily be made mobile: again by replacing 
the wheels and removing’ the blocks.* ‘Finally, the appellant stated 
in his application that “I now have * * * [the trailer] advertised for 
- sale and as soon/as I sell it, I will havé money enough to rebuild on my 
- original cement slab,” t thus, precluding a finding that he intended the. 
trailer to become a permanent structure on the land. ‘The evidence as’. 
a whole, then, does not warrant the conclusion that appellant’s trailer 
has become a part of the realty; therefore it does not constitute a 
‘valuable improvement” within the meaning of the act, supra. 
As we have noted, it does not: appear that the right to the use of 
the land is essential to appellant’s control over, or use of, his trailer 
house, for it appears that he has already contemplated the removal 
and sale of the trailer house. | What. appellant, in fact, appears to seek | 
- js simply a site upon which he can build in the future or which he can — 
sell. _ The: act does not extend to the. granting of this form. of relief.’ a 


-8 We note Here’ that the duestion of: realty or personality is’ sat one eilets of the physteal' . i | 


| Soak bility of removal, for it is: not. infrequent that an entire house is removed from 4 per-' 


manent: foundation to ‘be set’ down ‘elsewhere.: ‘Technically; perhaps, all improvements'to © 


real property may be removed: in one: form or another. he ultimate question is ‘one of 
_ intent and design. Did the owner intend the particular: ‘property: to become 2B. i Pemanent 
pert of the realty, and, if so, is the property suitable for that purpose?. 


7 Of, Arthur. Baker et at., Skrmetti Realty-Oo., 64° LD. 87:.(1957); ta which Hie Depart- ie 
cia ment: held that an: applicant for land:under the Color of: Title Act, 45-Stat, 1069 '.(1928), - 


as amended, 48 U.S.C. § 1068 (1964), could not, in attempting ‘to: show that “valuable - 
improvements” had been. placed upon’ the Tand,: rely on ‘improvements: which: had ‘been 
destroyed before:the applicant acquired his interest: in the‘land‘or on. improvements which . 


‘the: ‘applicant himself constructed after he learned that -hé-did ‘not have B00d: title to the he ear. 


land, : _— . re ge 


ee Sa  APPRAL OF c. Ww. “BILL” “LAMB tia Bie <s 


_ December 29, (1966 


a iste ae eeu ee found iat ie eas is ‘not ara a2 | | 
qualified: applicant. under, the act, .and it. becomes unnecessary . to. de- oe 


termine: the validity of the second basis for the Bureau’s action, é.¢., 
that the claim’ site. was not, a Pemieinal place of residence for the ap- 
pelea after 1958. : : 7 Sige 


-~ ‘Jt appears from ar record hike pi of pail Mandigeient per- 
sonnel have discussed with the appellant the possibility of permitting 
him to remain temporarily on the land: under some type of permit or 
lease but. that the appellant .has mdicated: no interest: in such’ an 
: arrangement. Tt should be pointed out here that even if the appellant 

were found to be a qualified applicant under the act of October 28, 1962,. 


- supra, he would not necessarily’ ‘be entitled to receive’ a fee patent. to 


+ the’ land, for the act leaves to the discretion. of the Secretary. the. de ee 


| “termination. as to. whether the granting of a fee patent. or. a lesser’ naa 
estate or no estate at. all is. appropriate i a. particular situation (see 


omg Stat. 1127 (1962), 30 U.S.C. § 701 (1964); S. Rept. No. 1984, Supra, 


: vat. bye appellant’s continued: occupancy of the mining claim site. as. ae a, Be 
a trailer Site is. compatible: with Burean plans for use or ‘development. G8* 


° : of the area, and if the appellant desites to continue. his occupancy t under - 
-.° such terms as the Bureau may. offer, there is no obj ection to-his con- 


i. : tinued 1 use of the site, but. the appellant has ‘not. demonstrated’ any oe 


a 2 right. to receive title to the land which. he seeks. or to continue ia (ieee oe 
aa SecnE any: if the land is needed. for other ] purposes, 2 Fe pa 

a Therefore, pursuant. to: the authority delegated to the Solicitor. iy’ - E ee 
me a the Secretary of the Interior (210° DM 2. creas ee 2 Ei R. 1848), the a 


: a decision appealed from i is s affirmed, ie 
a ae a = ore - Exxnsr F. ee eee? 
5 fie we : i 7 Assistant 8 elicitor: - eas 


: APPEAL OF © W. “BILL” LAMB 
IBCA-397 °° Deetded December 29, 1966 


Contracts: Perfor mance or Default: Exousable ely One: Disputes | 
. and Remedies: . Termination for Default—Contracts: _ Disputes and = 
_ Remedies: Burden of Proof | a, 


‘Under a: contract for the performance of survey work the. éovitnetine officer 
- properly ° ‘terminated the contract for default where the weight of the 
© 4 evidence supported a conclusion that following the receipt of letters warn- 
| ing the contractor to eomply with the performace schedule, the contractor © 
...’. abandoned the work. after a. series of delays, due -in.. part. to-. Government | 
ol) error. but: caused Cee ac Dy inadequate ‘performance: and financial = 
difficulties. ve ot oa, ‘a Bia | 
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Contracts: Disputes and Remedies: Termination for Default—Contracts Dis- cA 
- putes and Remedies: Burden of Proof , oo 3. a 


Following a. termination for default the Government failed to “gustain a 


_ its burden of proof as to mitigation of damages and reasonableness of the 
 ». assessment of excess costs, where because of urgent requirements the work 
- of completion was divided and performed by the Government and two other 
‘contractors simultaneously, instead of by the presumably.less costly method 


, 7 of completion by the two next low bidders on the. original procurement. oF! 


BOARD OF CONTRACT APPEALS 


This is an appeal from a default termination and from an assess- 
ment of excess charges in the net amount of $18,538.64, representing 
the additional cost of completion of the work by others. ‘The bid of 
—C. W. “Bill” Lamb, the appellant, who was awarded the above- 
captioned contract, was $36,175. The award was made to Mr. Lamb — 

on March 14, 1963, after disqualification of a lower bid in the amount 

of $34,908. 28 due to the failure of that bidder to submit a bid bond. 
Because the Government’s estimate was $65,790, the Government’s 
representatives questioned Mr. Lamb by telephone prior to award with © 
_ respect to the possibility that his bid was too low.. Mr. Lamb replied — 
in substance that he was familiar with the area to be surveyed, being a 
__ former employee of the Bonneville Power Administration and that-he 


=. and his top personnel had spent considerable time in analyzing and. 


evaluating the project and in preparation of the bid. Mr. Lamb 


stated that he considered that his. bid price was s fair and that it in — 
= eluded a reasonable profit.’ : 
~The contract was executed — ‘on Standard Roem 33 and emed at 


Sane Form 32 (September 1961 edition). It required the per- — 
formance of 7 separate pay items of work at unit. bid prices and. 
a estimated quantities as set forth below: _ : 7 


‘| Amount 


. Supplies or services | Quantity Unit 7 
: ee i 7 a price 
1 | Preliminary line____| Mile. manera oe $176 | 
| Located line2_2 22} ° : Ne dos. 2 325 | 18, 650 
Profile levels__-__-- Ve ee do._.._| 145 | 6,090 
Property ties.-2_..-|- 20 |_--.-do__---}| 176 | 3,520 
Structure site | 340 |. _ do__._- 18.| 6,120 
“surveys. mS i oe Mi gg eee 
Accessroadlocation.| 8 |-----do_---.| 285 | 2,280 
Access road trace- 1clieedOe 1205 * JST 
_ ment, ie MN ples ae ee 
oe 





_.1 Of eight: bids. raeeived: four were higher. and four were lower than ee Government's | 
: estimate, ie 


$2, 640 


| sid sy FS _ APPEAL: oF c. W. “BILL” LAMB Stemi UBIQT 
| oe December 29, 1966 Boe es a 


As a ‘part of the consideration. for the items described above, sup- - 


= a to be pronded by the éontractor as set forth i in 1 “Part 11—Technical | 
Provisions of the Contract.” Partial payments. for such items were 


_ dependent upon ‘the submission and. acceptance. of a “plan hard copy . 
- map,” showing the plotting of all required data and with all notes, | 


- computations, drawings and other supporting data as to Items 1,2,4,6. 


and 7. As to Items 3 and 5, payment was to be made at the stipulated : 
unit prices upon submission and acceptance of applicable drawings and 
surveys with notes,. computations and other supporting data. These 
requirements were prescribed in Part- Ii, ‘paragraph 3-106, with | 
ss oi to each of such Items 1 through i - a 

All work was required to be completed within 150 ee a (nin: 


| reese of notice to proceed. That notice was effective: April 1, 1963, ; | 


_ hence, the required completion date was August 28, 1963. “Liquidated | 


| damages i in ‘the s sum. of cae ae day were assessable for. bach. day of et 


| delay. 
The ea fa accuracy Me a a were een eet forth i in 1 the BPA 


i Contract. Survey and Mapping Manual, referenced. in. the contract. 


As to the survey line the margin. of error of closure. could not exceed _ - 


1.foot in every 5 ,000 linear feet of line... A previous: survey that had 
_been made. nearby for the purpose of establishing control points and — 


coordinates was required ¢ to meet, ae aid meet, an even. se stand | : ; 7 a 


ard, 1 foot i in 25,000. | 
‘The term: ae relates: ps thie difference sites: ee (or 


“true’’) locations and observed locations of points along the survey line. = 


- From the prior survey of much higher. accuracy just mentionéd, “true” 
a) locations of points near the survey line‘have been established. In the 


Lamb contract, these were points “Ash,” “Birch,” “Cedar,” etc., and — _ 
the Port Angeles substation. At each of these points, Seoedinaies: have. oe 
been calculated which give the distance east and north from distant _ 


| _ base lines. : ~The east. coordinates are - designated. C> au The north *m 
# coordinates are designated “wy? ” The coordinates of all angle points i 


along the line: being surveyed are calculated. by. trigonometry, working | 


from the x and y coordinates of the control points. Again by means of © | 


trigonometry, computations | form a closed geometric figure including - £. 
_ the control tangent (the line, for example, between “Ash” and“Birch”) 
as one side, and the: angle segments of os Tine being surveyed ote i, Sat 


the other sides. i: 
The closed figure « established by computations exists only on paper. 
It is established on the ground by measuring angles with a transit — 
and measuring distances with a-steel tape held under about 20 pounds — 
tension: Throughout this. operation of transferring the “trie”, dis-. 
tances and paalese of the paper calculation to the ground, e err or may be ore 
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e. introduced, ‘The tape may ig held under too little or 400 much tension. 
- The transit can be read with only limited’ accuracy: It may ‘be out’ of | 
focus. A blunder ¢ can be made i m reading either the aes or “the transit. 


The Termination for Defeat. 


ce aaa - ns pontrHct, Mr. Lamb furnished to the. Gécamnment: 
by memorandum dated April 5, 1963,.a schedule of proposed. perform. a 
ance consisting of the estimated dates when the first series of. “Hard-. 
shell” — SOpy ymap) would be submitted for Inspection, enoeplande. 
and payment: - 
‘May ist. To the 2d angle point in mile 6 near B. P. A. station BIRCH: 
June ist. To the angle point in mile’44 near B.P. A. station DOGWOOD. 
July Ist. To the angle point, in mile 23. near B. P. A, station. ELM. 
After experiencing a. number of: difficulties, including: those Guise 
_by: Government error in.coordinates for the Port Angeles. substation, 
inexperienced personnel, lack of proper. supervision and insufficient 
working capital, Lamb withdrew his forces from the project-on June 23, 
_ 1963, because a loan ‘he was expecting “failed to materialize.” (Tr. 69) 


- 'Fhe contract was terminated for default on July 8, 1968, pursuant to.- 


the terms of Clause 11 of the contract entitled. Default2 - Warning | 

letters had been mailed to the contractor on an 24 and J une 11, sab 
complaining of unsatisfactory: progress. 

_.Lamb-attributes nearly all of the. difficulties Are delays in hg per. 


“es formance of the contract:to the Government’s error in the coordinates 


- for the substation. Aceording: to. the. Government, the delay that're- 
sulted: from. the Government's: error: ‘was — a minor ee of the 





a The pertinent terms of the Default Clause are as s follows : 


Ba 3 ‘DEFAULT » oe ee pe: he Os 
(a). ‘The, Government may, ‘gublect to the nfevteions of jncaeean (e) below, by. written 


: 2 notice of ‘default to: the ‘Contractor, terminate the whole or. any part of this contract in 


any one of the’ ‘following: circumstances : pears : 

““(i) if the Contractor fails to make Galivery ‘c of the supplies. or to perform the services, 
within the time specified . ‘herein or any. extension thereof ; or 

“di if the. Contractor fails’ ‘to perform : any ‘of. the other. provisions of this contract, 
or so fails to make progress.as to endanger performance: of this. contract in accordance with . 
its terms, and in either. of these two circumstances does not ciire such failure within’ a 
period of 10 days: (or such longer period. as the Contracting Officer. may authorize in writ-» 
ing). after receipt of notice from the: Contracting Officer specifying , such failure. . 

.“(b). In the event the Government terminates this contract in whole or in part as pro- 
vided in paragraph (a) of this clause, the Government may procure, upon. such: terms and. 
in such manner as the Contracting. Officer may.deem appropriate, supplies or services similar 
to those so terminated, and the Contractor shall be liable to the Government for any excess 
_ costs for such similar- supplies or. services : Provided, ‘That ‘the Contractor shall continue *. 
the performance of this contract to the extent not terminated under the peo of this 
clause. 

.*(e) Except with respect to defaults of sabeenerantens the Contractor: shall not be 
liable for any excess costs if the failure to perform the contract arises out-of. causes beyond » 
the control and without the fault or negligence of the Contractor.. Such causes may in- 
clude, but are not restricted to, acts of God or of the public enemy, acts of the: Government: 


in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine. restric- 


tions, strikes, freight embargoes, and ‘unusally severe weather ; but in-every case the failure 
. to.perform must be’ beyond the sontre! and without the fault or * negligence of the® ‘Con- 
7 eactotes i a . 


eis e.g, J _ APPEAL OF. C. We BILL" LAMB. ea ’ - 8 2 
eB 2 os December 29, 1966 ees eS 


- - over-all delays thiat were Sida to err ors by Lambs work fore! “Fence, -_ 


in order to determine the. relative merits of the Positions, of the parties, “ 


a is necessary that we examine Lamb’s performance i in. detail. 


"The first segment of ‘the Port. Angeles- Sappho line run by Lamb a 
Dee te “was between. control point “Ash” and the Port Angeles substation. 


i Lamb ran preliminary. and located line from the substation ‘end to. 


_ point “Ash.” (Lamb, Tr. 188). He failed to close by approximately a 


| 82 feet... (Probasco, Tr. 983).. The reason for this error of closure — 


. was that. the Government- furnished coordinates for the substation —- 


‘were in error. (Memorandum to Hayward from New dated May 31, 
~ 1963, Lamb, Tr. 40, 41.) .In fact, the error had been discovered. be- 


tween two angle points surveyed. before the “tie” into control point 4 7 


& “Ash? * “It first appeared. April 21, while Lamb’s « crew y reached “Ash” . | 


me “on April 25. (Probasco, Tr. 364). : Ex 
The contractor expended considerable effort, ‘Hafan. — was Goal Be 


. ; | jishad that the reason for the failure of. the line to close. was because ae 


_ the substation coordinates were in error ‘rather than becatise of some - 
> mistake. by Lamb’s. crew (Probasco, | Tr. O87). Tt was ‘not until May 


: : ; _ 26, 1968, that Lawrence O..New. (Civil. Engineer on the project) re- i 
a ‘ported to H. A. ‘Hayward (contracting. officer’s representative) that. 


aoe 7: the substation coordinates. ‘were 1n error * (memorandum to H. Hay- : ; 4 
ose : wat from New dated May 31, 1963). | oa D Be. 2 
| . Originally, * when asked for an. estimate of the time lost in echecking Pane 2 


- cn Bie on. ae ees OL delay « as 5 set b forth i in ae ieaer. é: Je une. 2 28, oe 
i 1963, confirming his oral estimate made at a meeting on June 17, 1963°. cS 

| ‘(nemidranduim dated J une 18, 19635: ‘Stewart to Diemond, ‘Appeal st a 
File). At the hearing in reply: toa. question by the Hearing Official, 


_. Mr. Lamb first testified ee *) that: My best, estimate is approx : 


er | mately three weeks.” 


This estimate was repeated on 2 further questioning by eppeliant : an 


| ~ counsel, as follows: 


OQ ‘Well,: up. ‘to this period. of May 8, 1963, “Mr. Lamb, up. to that point, how. 
sf ue time didi you actually. spend doing the initial work under the contract and 


how much time. would you say you ge retracing : and | re-doing the work at. anes = a 


direction of Mr. Hayward? ee eS 


; ie - A. Well, of the approximately six s Weeks. invetwed, a ‘would éstimialte that three - 
eae. * weeks: had een’ spent: in productive: work and three weeks’ in retracing: and 
search, bes a 


Mr. Lamb ieetied Fides (tr. a, 48) ) Galehougi: ie was not tprecent, a 


: a the job most of the time) that between May 8 and. May 94,1963, the = 


Government did not allow the contractor’s forces to proceed with the 


me: “work... ‘His superintendent, Mr, Probasco,. testified to the same effect. 7 ae 


*% | However, the more comvenune evidence i is to the. effect that, any, delays a 
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Or stoppages, in excess of ia two to three eae that were devoted to 
- rechecking the Government’s error, were caused by the inexperience 
and frequent. errors of the contractor’ Screws. As a result they were 
delayed and were unable to “close” on their own. work i in areas that — 
“were unaffected by Government error.2 In one instance, there was a 

stoppage due to the contractor’s failure to obtain permission from a 

landowner to proceed across land at the Elwha River, near control 
point “Birch.” It is clear to the Board that the contractor would 
have been entitled to no more than three weeks’ additional time for 
completion of the contract. | 
_ Accordingly, it appears that the first six miles of “hardshell” map 
_ should have been completed and submitted on or before May 22, 1963, 
rather than on May 1, 1963, as had been planned in Mr. Lamb’s sched: | 
ule, but this was never accomplished. The contractor’s consequent 
inability to obtain a partial payment would not have affected subse- | 


3 - quent performance, however, as alleged by Lamb. AIL rights to pay- 


- ment under the contract had been assigned to a bank as security for a 
loan which was to furnish oe capital for oe of. the | 


contract. 
_ Mr. Lamb’s letter of y une 98, 1963, 4 is Mr. Te C. Stewart, Head. Pro- : 


curement Section, Bonneville Power Administration, reads as follows: - 


DEAR MR. STEWART: . | z 2 3 
Due to unforeseen delays in my driancing, I have heed forced to lay-off my per- 
sonnel on the above project for a period of three (3) weeks. The men are un- 
able to wait this length of time for their pay: and must find other income producing - 
pursuits for the period, put are willing to return at that time. 
: After a period of approximately three (3).weeks, my financing will. again 
be firm and I can complete the project. It will perenne not be. completed 
- ‘within the contract time. a? 
= Please address all ee correspondence to: 


2785 No. Speer Blvd. | 
ag? oad Denver 11, Colorado. 
Very truly yours, | -_ | ) | 
: a C. W. “Bit” LAmMs, 
Consulting Hngimeer. 
(Signea) C. -W. Lamb, 
C. W. LAMB. 


The import of the above- enigtsd letter was that Mr. Lamb would be 
unable.to resume work until about July 22, 1963 (a Monday). At 


8 "The contractor’s allegation that there was a second Government error in soondinntes 
that caused a failure to close by 9 feet at control point. “Birch” was not borne out by the 
evidence. A BPA force account crew ran a traverse between “Ash” and “Birch” and 
obtained a closure of better than 1 In 12,000 saeidayit of L.. O. New). See testimony of 
_ Williams, Tr. 784-5, and Nelson, ‘Tr. 686, 688. 

_. 4Mr, Lamb wrote two letters dated June 28, 1963, to BPA, ‘The. other letter, referred: to - 
supra, set forth his claim for 2 weeks extension of time because of extra work due to Gov- 


i ernment error, 


| oe ed December 29, 1966 _ uo 4 


this noni ie required date for completion of the work 9 was September ; vs 


i 18, 1968 (allowing an extension of three weeks for the Government’s 


error as discussed, supra). ‘However, by J uly 22, 1968, less than one- - ? 
half of the contract time would remain and only about’ 21 percent of 
the work would have been completed. Appellant has not sustained its 


burden of proof concerning its allegations that its default was ex- 


cusable or that the contract was improperly terminated. for default. 

The Board concludes that by reason of the lack of progress in per- 
formance and the abandonment of the work by the contractor,® the 
contracting officer was justified, on J uly 3, 1968, in Lernene the 
right of the contractor to proceed.” — : 


— The Assessment of Bavcess Costs 


The cadipleton of the survey at the earliest possible time was the ad. 


first order of importance for BPA. To accomplish that purpose, 
the remaining work-was divided into three parts. It was performed 
by three separate groups, and the excess costs of completion were 
computed by the contracting officer as follows: : 


1. BPA force account for the first scent 1972 hours 


@ $5.37 per hour__._--_ ea ea oe ee neo -. $10, 550. 20 
2. Tenneson Engineering Corp, . “Contract No. 397 i z | 
middle. segment... --- nnn 11, 091. 38 
Ba Harstad Associates, Ine. ., Contract No. 39849 38, 062.02 © 
Total cost of completion n-ne BY, 708. 55 © 
Credits: | ” 
| Juam CONTAC eeeteo ee eee LY $38, 846. 51 
Allowance for extra work_.------..-. | 2,818.40 a 
oe es, A 164 01 
Excess costs assessed against Lamb__-.-..--------___ _ 18, 538. 64: 


The procedure chosen by the Government for completion of the con- 
tract does not appear to have been in the interests of the contractor 


with respect to mitigation of damages, even though it may have been 


in the best interests of the Government from the standpoint of urgency. 
It isnot susceptible of precise calculation but it is obvious that the | 
employment of three separate and independent firms (including the 


- 5 Racon Electric. Co., Ine., ASBCA No. 8020 (October 3, 1962), 1962 BCA par. 3528. 
© Shimato Construction Co., ASBCA. No. 5513. (March. 28, 1961), 61-1 BCA par. 2995, 


‘reconsideration den., 1962: BCA. par. 3286. 


7 Richey Construction Company, IBCA-187 (April 8, 1960), 67 LD. 118, 60-1 BCA: par. 
2554, reversed: on. other grounds. (June 18, 1963), 70 LD. 222,.1963 BCA par. 3783 and 
IBCA-456-9-64 (February. 18, 1966), 73. LD. 63, 66-1. BCA par. ‘53886. Gf. Studer Con- 
"struction Co., IBCA-117. fone Zt. 1960), 60~1 BCA par. 2579 (ime extension dented). . 
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or Government Pea account ee is more e costly than it would be if | 
one concern. performed the entire job. Moreover, the use. cof Goverh- 3 
ment. inventories for repurchase under a. supply contract has been held ~ 


to invalidate an assessment of excess costs.® ‘The Goyernment. has the : 


| burden. of proof i in. substantiating a claim for excess. costs,” and, must 
| show. that in the repurchase it has acted reasonably to minimize the 
costs of completion and thus mitigate 1 the damages. 10, In the instant 
case the contracting. officer’ S findings relative to excess. ‘costs are illu- 
minating for the purpose of ascertaining where the emphasis y was 
placed 1 in the decision process: - Soe 
In. order to minimize the effect of the contractor’ S default. on the remaining 
steps involved in constructing the line, the Government divided the line into : 
three sections so that they could be: worked on. simultaneously. 
The bid of Harstad Associates, Inc., on the original procurement was 
$95, B77. 88, next to the highest bid recened for the entire project. 
We are — the opinion that the Government has shown that it pre- - 
ferred to complete the contract as rapidly as Does: at the expense of 
increasing the cost of completion. a 7 << 
It appears from the abstracts of bids for the Grigiial procurement 
that: the next two low bidders for the entire project-were E. H. Schmidt 
__& Associates, of Tulsa, Oklahoma, which bid the sum of $38,675, and - 
- John D. Swift & Associates, Olympia: Washington, which bid: $43, 179. 


It also appears from the abstracts of bids for the completion contracts | 


that neither firm -was solicited for any part: of the completion. work. | 
In similar circumstances it has been held that the assessment of excess 
costs should be reduced to reflect the cost of. oo as being based 7 


on the amount of the next low bid. | 
_ Accordingly, the: determination of the contracting officer as to. excess s° 


costs 1s hereby recomputed as. follows: | pele Uae eae 
: Bid of BE. H. Schmidt & Sinead cesta! ‘aa 00 


ee acieves for actual : Sp aeceeer cc gene ce > 2, 671. 5 | 
Total cost of completion aaa nnanns ere $4, 346. BL - 


8 Naples Food Products Co., ASBCA. No. 8191 (October 18, 1963), 1968 BCA’ par. 3932 

. (Yeprocurement of supplies’ from. Government inventories held. invalid). . But see 7. Barry — 

- Kingman. Marine Construction, ASBCA ‘No, 5598. (February: 17;,. 1961), 61-1. BCA Par. noe 
(Completion of yessel in Government shipyard held valid). ¥ 

8 Allied Tool & Machine Co., Ine., ASBCA . No. 9435 © (Pebruary 28, 1964), 1964 BCA 


as par. 4090 ; Racon Electric Co., Inc., note 5 supra. 


10 Of, United Microware Co.,-Inc., ASBCA Nos. 9420, 9629 (November 29, 1965), 65-2 = 
BCA par, 5244; Max HM. Goldhaber, Trustee of Silver Refr igeration Mfg. Corp., ASBCA. . 
Nos, 8277, 8370 (September 8, 1965),, 65-2. BCA par. 5083 ; General Electr onic bees, ine. 
‘ASBCA Nos. ‘8918, 8926 (July 22, 1964), 1964 BCA par. 4326. ey 


. 1 United Microwave Oo., Inc., note 10, _ supra (second low bidder not solicited for’ éom- = 


“pletion. contract) ; Manhattan “Lighting ‘Lquipment Co.,. ‘Ine., ‘ASBCA Nos. 4026, 4208 os 
- (March AT; 1958), 58-1 BCA par. 1665: (second low bidder not ‘solicited’ for completion: con- = 
“tract), ‘See: also, Consolidated Airborne Systems, Inc. ¥. United States, Ct. Cl. ‘No. 389-61 . 
“I uly 16, 1965)" (reduction’ of: ‘completion antes held to result in - inereased cost of | 
completion). a : 


arm) os 5 APPEAL OF. ©. -W. “BILLY, ee ca ee BEB Ys 


sat December 30, 1966 
a Credits: 


‘Lamb ngihegg aS Sy $38,846.51 
Allowance for extra B01 ge eee 2, 318. 40 ee 
| aotee parasol 
Excess costs assessed against, Lamb- eee eae. 181. 60 : 7 


Claim for Ewtra Work-$6 784 se 


1a he findings as. to the excess ‘costs’ aS set forth, supra, the’ ‘con- — 


7 trating ‘officer’ allowed: as a credit, for the-extra work! of. correcting: , | 


_ the Government’s error in the coordinates, the sum of $2, 318.40: “The | 


contractor’s claim ‘includes certain expenses for ‘work: that. has not 


been substantiated ‘as: being” required for the correction of the error. 

We consider the amount found by the contracting officer ‘to be 3 more 
ne reliable, since it appears. that. the Government representatives on. 
the project kept close account ‘of the number of hours Se by . 
the contractor’s forces during the period i in question. : 
Accordingly, the Board determines that the contractor is entitled to 

a credit in the amount of $2,318.40 for such work, to be applied against 
the excess cost. of completion as set forth SUpTO. The appeal 1 18. denied. 


“4 as to the remainder of the claim of $5, 134. 42. 


- Conabusion 


A The appeal is pabnied as to. the contractor’ S lait that the ‘con- - 
| tract Was. improperly terminated fordefault. = = 
2. The. appeal is sustained in: part as to the contractor’ s alain that 
the excess costs of completion were improperly assessed, and such 
excess costs are hereby reduced to the sum of $181. 60. : 
3, The appeal is denied as to all other claims. 


‘Tuomas M. Dursron, ; ; 
Deputy Chairman. - 
_ Tconcur: Py gem ae 


a Warstan F. MoGnaw, u ember 


7 ‘Cuamouan Rarzman Disquarrm Howseur Frost Consiperart0n | 
or TIs AprrsL (43 CER 4, 3)... | 


1a While the: appellant turned over to the ‘Goverment all partially completed. work pat 
notes, there ‘were numerous errors and omissions that diminished their value. ‘considerably. 


| _ Hence, it was determined that the Government forces, belug familiar with the work, were. . 


the only persons who could make ‘any efficient use of the material. Therefore, no allow- 
ance can be made for the theoretical use of such. meen: by a lew contractor who would 
be. compelled virtually to redo the entire project. | 
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UNITED STATES OF AMERICA yv. OLLIE MAE SHEARMAN ET AL.— | 
IDAHO DESERT LAND ENTRIES—INDIAN HILL GROUP 


| A-30759 ”_ Decided December 30, 1966 
Desert Land Entry: Assignment—Act of March 28, 1908 


- An agreement between a desert land entryman and a corporation which 
gives that corporation the exclusive right to possess the entry and to grow — 
and harvest crops thereon for a term of twenty years, is an assignment 
to or for the benefit of a corporation within the meaning of ie ene 
in section 2 of the act of March 28, 1908. 


| Desert Land Entry: sanmeaeeniccas of March 28, 11908—Words and : 


“Phrases _ | re | 
"The term “assignment” as ee in the act of March 28,. 1908, applies to a 


a “upon ‘the lands_ and. remain in "effective control theres and to grow ‘and | 
harvest crops thereon for the benefit of the corporation, at 


- Desert Land Entry: Assignment—Act of March 8, 1891 


To determine whether an. unlawful assignment of ine desert entry. was ; made 
one must look to the results of the documents ‘used to determine the real 
nature of the agreement rather than to the labels: the Recs select for . 


their designation. 7 
Desert Land Entry: Assignment—Desert Land Entry: Gentially 


Section 7 of the act of March 3, 1891, and section 2 of the act of March 28, 
1908, read together, and in the light. of other provisions of the Desert Land 
Law indicated, a Congressional intention to prevent a consolidation of en- 
tries and to exclude. corporations from control and reclamation of the en- 
tries. Consequently, the words “assignment” and “holding” are to be evel 
“a construction that will make the apparent, purpose of the Act. effective. | 


| Desert Land Entry: Generally —Desert Land Entry: ‘Absigamieat Act of = 
‘March 3,1891 | : 


Section 7 of the act of March 3. 1891, eee that no person or association 
of persons shall hold by assignment or otherwise, prior to the issue of 
| patent, more than 320 acres of arid or desert lands. 
Desert Land: Entry: Generally —Desert Land Entry: Assignment —Act of 


' Mareh 8, 1891—-Words and Phrases 


‘The terms “nasi onment, ” *hold” and “otherwise” as used in ‘section. T of the 


act of March 3, 1891, are words of broad. Signification and their precise -_ 


meanings depend on the context in which they are used. 
Desert Land Entry: Generally—Act of March 3, 1891—Words and Phrases 


A corporation which has acquired actual possession or the right of actual. 
. possession to. more than 320 acres of desert.land “holds” such acreage within 
- the meaning of the prohibition of section 7 of the act of March 3 paccuae 


Desert Land Entry: Cultivation and Reclamation—Act of March 8, 1891 


Tn order to comply with the requirements of section 2 of the act of March 3, 
1891, a desert land entryman must either expend his own money on the 
necessary irrigation, reclamation, and cultivation of the entry or incur a ~ 
personal liability for any money so expended. 
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| lies Land Entry: ‘Applicanit—Desert Land. Entry: Applications Desert 4! 
‘Land Entry: Cultivation and Reclamation—Act of March 3, 1877 | 
Se ction 1 of the act of March 3, 1877, requires a desert land applicant to file. 


a declaration under oath that he intends to reclaim the tract of desert land u 


_ for which he is making application for entry and this intent to reclaim: 1s 
-of the very essence: of the. condition apo a the eee is y permitted. - 
Desert: Land Entry: Cancellation | = : 


A patent issued to an entryman, who made an antey not in good faith but : 
‘with intent to evade the provisions Of ‘the: law was erroneously issued and° 

. obtained by fraudulent and improper means, ‘and must be: canceled. 

‘Rules of Practice: Supervisory Authority of Secretary—-Desert Land Entry: 
Generally —Desert | Land enact Final Proof-—Patents of Public Lands: ts 
Effect : : 


‘Until patent issues, ne Seeretary ‘of the qateciow retains jurisdiction to. in- 


‘quite, swe Sponte; into'the validity of an entry, completed except for issuance 


of the patent, and.to set:it. aside for defects or mistakes: existing on: the: date 
the entryman met ae final rea mene 


DECISION 


This case. involves desert, land. entries of. the Indian. Hill. group on ~ 
: lands located 3 in Owyhee. County, Idaho, near the Snake River. Bie 5. a 
On ‘April 9, 1965, the Decision of the Director of the Bureait OL. 
Land Management. dated, August 14, 1964, entitled Raymond T. 
Michener, et al., ‘Idaho 012234, et al., was. set aside. Contests were 
. directed:to. be instituted against. Ollie Mae Shearman, 1-013911, ‘and. 
the Estate of Charles R R. Shearman, I-013912. It was ordered that, 
entryman Raymond T. “Michener; Marjorie K. Michener, Norma E. — 
Barnes, Charles E. Barnes, ‘and Blaine-L. Garn be given.an.oppor-. 


tunity | to show cause why their final proofs should not be rejected and: 


their entries canceled... The Bureau was directed: to. conduct hearings 
in these cases and. also to take evidence on. the advisability of institut- 
ing actions. against Wallace Reed, Joseph L. Nielson, Robert R- 
Schwarze, Myrtle M. Reed and George L. Crapo for cancellation: of : 
patents theretofore issued to them.. The hearing examiner was in- 
structed to submit a recommended decision after giving: all alae an : 
opportunity to be heard. 

- On June, 17, 1965, leave, was. granted ie “Hoodeo Fame, Tne to. 
intervene. | 

- Accordingly, eee were held j in Boise and Idaho Falls, Idaho, j in 
September and October 1965. All of the entrymen and the intervenor 
were represented by counsel and had a full opportunity to be heard, 
— over. two thousand. pages of testimony and argument were recorded, 
hundreds. of documentary: exhibits were cOnsIUerEC and, ‘the case was 


a: Order’ pulaned; 72 L D. 182. 
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- ‘sbroupily briefed by Cn Chief: Hewring: eee Dent D, : | 


Dalby..rendered his Recommended Decision on May. 25, 1966. Mr. | a 


Dalby’s, Recommended Decision will be. published . in, ‘the Decisions ; 


of the United States Department, of the Interior | as an. esr to 


2 this Decision. _ 
The. Hearing Examiner. Ce oo ; - 
Title 43 U.S.C. sec. 829 provides, that dlnane or ‘entrion %_ a & shall . 


- be subject to contest * * * for * * * failure to.comply with. the 
_ requirements of. law .and upon: satisfactory proof thereof shall be 
canceled, and. the lands, and moneys paid therefor, shall be forfeited 

to. the United States.” es oe in this a there. has been: a failure to 


"iscspaone to ‘the. eres fee ‘and, ‘proposed findings have age 
a been filed by the contestees, intervenor and patentees. age 7 
| Upon. consideration of the entire record i in this case, including ‘the os 


| “Recommended. Decision” of the Chief Hearing Examiner, Dent.D, 


. Dalby, the exceptions thereto, the. proposed. findings and. conclusions 
of contestees, patentees and intervenor, and the motion to dismiss: of 
certain contestees and enteny nO: I. hereby make the following findings | 

a: fact: 7 

oY That: the fines ot fact of Chief ‘Hearing Examiner, Dent D. a 


Dalby, are. supported by substantial: evidence ans? are approved and ° 
| accepted 5 | 
9. That at ‘the. time ae entries were eioaed aad for’ a ‘long time: 
- prior thereto, none of the contestees and. -patentees herein, intended to — 


all; 


reclsim the lands of their: respective entries tor ao own \ benefit, or at 


3. That after pie enunies were allowed; none aie the Sanaes ae *s 


__ - patentees ‘herein maintained en entries in | good faith for their ¢ own, 


of benefit, or atall; 


4: "That ‘prior’ to the dates ‘thei ener eset , allowed, all of ‘the 


- * Bartana and patentees herein assigned their entries to’ Hoodco | se 


_ Farms, Inc., and Idaho: corporation ; that all of said assignments are 
in “fall forces and. effect and. have never been revoked or rescinded; — 
—°B. That’ prior to the issue of patents to the patentees, the intervenor, 
~ Hoodco Farms, Iné., held by assignment and lease all of the lands of 
_ the entries of all of ihe contestees and patentees herein, a total area of 
more than three hundred and twenty acres, to wit, a total area of three : ae 
thousand six hundred and eighty-eight and six-tenths acres; °- 
- °6, That each of the contestees and patentees herein failed to oe a 
three dollars per acre, or any other sum, for the irrigation, reclamation, i 
and cultivation of his entry 5 J 
7. That each of the entrymen, ‘nelaaine each of the contestees and 
_ patentees, obtained his entry and each of the patentees obtained his © 
patent, by fraud, deceit, concealment of truth and misrepresentation, 
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: for iia purpose of acquiring said entries and patents and of the lands 
| embraced therein, from the United States of America; ee 
 -&, That said fraud, deceit, concealment of truth and misrepresenta- 7 
tion was, at all times enteral herein, well. known to-and consciously 


ca undertaken by some of the entrymen, and by ‘the intervenor and was: — on 


ae well known to and consciously undertaken by agents authorized’ ‘to. 
act for and on behalf of, and acting for and on behalf of,allentrymen; 
9, That early in 1965, and after the issuance of: patents to the 


--patentees herein, each. of the. patentees executed an option agreement 
and deed of his entry to Virginia Agricultural Products. Company, 7 
a a California corporation, and deposited the same inescrow; aa 

_. 10. That said Virginia Agricultural Products Company, at all times: io 

| esol herein, well knew of the facts hereinbefore ‘found: and well 


ae knew that. said patents had been acquired . from the United States oft 


America, by - fraud, deceit, concealment of truth and. cairn icra | 
as aforesaid. 
oe these findings I make the following conclusions . law: 


“That ae adel ad see tinted ¢ m psd faith ti to. spsclnan the lands 


i. ; oft their respective: en tries for their o own benefit as pemited ee law; me 


That the entrymen aid aT diaintein their entries i in good faith for : E . “4 


: their. own n benefit as eras ty) law; 


“That. thé entrymen assigned their entries to a. corporation im viola~ - 
: tion of law} 5. | | 


‘That Tateeyatne held a now ‘holds sanpmanted® desert lands im 3 
excess of three hundred and twenty acres, in ae of law; - 


| "That none of thie entrymen rrr dine ciate per acre. for Irs — 
7 rigation, reclamation, and cultivation of his ae as ae by laws 7 


: VE . 


“That. aan can pitied his entry and each patentes obtained : t - 


his Se by material fr aud on n the ‘United States of America ; - 


ee ene . 
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That intervenor participated in. ‘and benefited from said fraud; 


VIII 


“That said ite nin Agricultural, Prodnets (eae was not ae any | 
: dine material herein and is not now a bona fide Ss of ae in- 
| terest inthe lands of said entries; | 


| That all or mids anita must - ie and all moneys: paid 
therefor m must be forfeited to the United eats : ©. fhe FSG: 


“That the fra to dite must be jauied 
Now, therefore, itisordered, =. | . | | 
1. That the Recommended Decision of Chiet Hearing I Examiner 
2 Dent D. Dalby is adopted and approved; 

2. That the motion to dismiss is denied; -the exceptions. are over- 
ruled; the proposed findings and conclusions are rejected ; 

73? That the final proofs of Raymond T. Michener, J-012934 4, 
Marjorie K. Michener, I-012241, Norma E. Barnes, I-012342, Charles 


_ KE. Barnes, I-012348, Elaine L. Garn, I-012349, Ollie Mae S hearman, 


 J-013911, and Estate of Charles R , Shearman, J-013912, be rejected - 
and that their entries be, and they hereby are,canceled; _ 
4, That the Director of the Bureau of Land Management cause the 
aa entries to be canceled on the books and records of the Bureau; : 
5. That the Solicitor transmit the records and files in this case to 


_» the Attorney General with a request that appropriate actions be. 


instituted (a) to cancel the patents heretofore issued to Wallace Reed 

(Patent No. 1236706 issued September 3, 1964), Joseph L. Nielsen 
(Patent No. 1236707 issued September 3, 1964) , Robert R. Schwarze 
(Patent No. 1236708 issued September 3, 1964), Myrtle M. Reed 
{Patent No. 1236709 issued September 8, 1964) and George I. Crapo 
(Patent No. 1236710 issued September 3, 1964) ; and (b) to take such 
other action as may be necessary to protect the interests of the United 
| States; 

. 6. That the Solienee and the meee: of the Bua of Land ‘Man- | 
agement take steps to recover possession of the lands embraced within 
| the entries contested in this proceeding. 

: Srewarr L. Upatn, 
Secretary of the Interior. 
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S tatement of the Case. 


: This eee es was initiated (1) by. the Site ee sorapliints ae the 
Idaho Land. Office Manager ofthe Bureau of Land Management dated 


a8 April 22, 1965, against Ollie Mae Shearman and the Estate of Charles. ~ : 


OR. Sica: (2) by the issuance of an order-dated June 17,; 1965, by. | 


the Associate Director amending complaints dated: July 2, 1964, - 


against Raymond. 'T.. Michener, ‘Marjorie. K. Michener,. ‘Morma: EK: 
Barnes, Charles E. Barnes, and: Blaine. L: Garn; and: (3): by. a Notice. 
of Hearing issued by the Associate. Director. dated. June 17, 1965, 
addressed to Wallace. Reed, Joseph:L. Nielsen, Robert ‘R. Schwarze; > 
Myrtle M: Reed, and George Lz: Cope Hoodeo Farms, a “was 
recognized as an intervenor. : ; fee 
The Government was represented by Mr. ‘William Bar -pee, Sahee, 
Idaho; Mr. Gary Weatherford, Washington, D.C.; and. Mr.:George 
Miron, Washington, D.C.,:all of the. Office ‘of ‘he: Solicitor, Untted 
States Department of the eet Contestees Raymond T:. Michener 
and :Marjorie Ks Michener.and patentees Wallace: Reed, Joseph L.. 
Nielsen, Robert R. Schwarze and Myrtle M. Reed were represented: by 
Mr, Dennis M. Olsen and Mr. George C. Petersen, Petersen, Moss‘and © 
Olsen, Idaho Falls, Idaho. .Contestees Norma E: Barnes, Charles E. 
Barnes, Blaine L..Garn; and patentee George L. Crapo. were. repre- 
sented by Mr. C. Timothy Hopkins, Holden, Holden and:Kidwell, 
Idaho Falls, Idaho. Contestees Ollie: Mae Shearman and the Estate 
of Charles R. Shearman were represented by Mr. A. C. Kiser; Boise, 
Idaho. Intervenor Hoodco Farms, Inc., was represented ‘by. Mr. 
Wilham P. Gray, Gray,.Pfaelzer and Robertson,: Los Angeles, 
California. For convenience, the contestees and patentees will here- 
inafter be referred to as contestees unless otherwise indicated. — 
A hearing on the complaints, the Order to Show Cause, and the 
Notice was held at Boise, Idaho, on September 7, 8, 9- and 10, Octo- 
ber 4,5, 6, 7-and 8, and at Idaho Falls, Idaho, on Oetober. 11, 12, 13, 14, 
15, 19 and 20, 1965. Post-hearing briefs were filed by the Government 
‘on December 5, 1965, and February 10, 1966; : by contestees Raymond 
APs Michener, Marj oie K. Michener, Wallace Reed, Joseph L. Nielsen, 


Robert R. Schwarze, Myrtle M. Reed, Ollie Mae Shearman, the Estate —— 


of Charles R. Shearman and Hoodco Farms, Inc., on January 14,1966; 
and by contestees Charles E. Barnes, Norma B. Barnes, Blaine L. 
Garn, and George L. Crapo on January 20,1966. | 7 
- The findings of fact and conclusions of me a follow are c based ms 
— upon ee noes in the case. oe : : 


: > : 
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re | | Findings and. ¢ onelusions | | ee 
re =. Precedent Proceedings es cs | 7 
“The hugte Manager: of the: ‘Tdaho: Land. Office of the: Dene of: 


: . Land Management. issued complaints against Ollie Mae Shearman, 
Charles R. Shearman, Raymond T. Michener, Marjorie K. Michener, — 


Norma E. Barnes, Charles E: Barnes, Blaine L. Garn, Wallace Reed, ~ 
Joseph Li Nielsen, Robert. R: Schwarze, Myrtle M. Reed and George | 


2 31, Crapo 1 in July: 1964, “pursuant to-43 CFR ‘1852, charging each with — = 


having granted to others long-term contractual, agr eements involving” om, 
“his desert land entry to-avoid the assignment provisions of:the Desert: ae 


Land Act} entering into legal. obligations. that permit: the sale of his 
entry. after patent; entering into arrangements | to allow an: association : 


of persons to hold ‘more than 820 acres of desert land prior to the — 


: ‘issuance of patent; -and failing to make: a bona fide entry with intent: to 


reclaim desert: land. The complaints were. served upon all of’ the. come 
) contestees except Ollie Mae Shearman and Charles R. Shearman. » 


On July 11, 1964, the Government, represented: by the Acting. State : 


oO Director of the Bureau of Land Management and the Field Solicitor, 
and the .contestees who had ‘been: served’ entered into a stipulation. je oe 
_ This stipulation provided for “an immediate hearing of the case by. 7 
the Secretary without further notice and upon the record as set forth”. 
therein. The stipulation further provided that all parties thereto 


Were. agreed “that. the matters in dispute as set: forth in. complaint a 


e and : answer filed therein: with respect to the desert. land: ‘entries in’ 
4 question may. be decormunen ee the 1 record and. the evidence set 


forth’ therein. a 
On August 14, 1964, ah Directo. ee the ea of Laid Manage- | 


ment ced a eco upon the merits ‘resolving all of the issues — 
raised by the complaints and answers favorable to the ten contestees etc 


~ involved, dismissed the complaints; and. remanded the cases to the — 
Boise Land Office “for appropriate administrative action.” The Land 
_ Office Manager thereupon issued patents to Wallace Reed, Joseph L. © 
Nielsen, Robert R. Schwarze, me: M. Bey and George L. a _ 
on September 3,1964. 
At the request of the Secretary of the interior ae stipulated pacar | 
was reviewed by the Solictor. The Solicitor ued an opinion dated. 
April 5, 1965, holding that “in this case it was unsound policy to 
| yalises the ee and. dismiss the Contest on the basis of the stipu- 
Jated record,” and that “if, however, the facts disclosed in the record | 
are true, the Director’ s Decision was incorrect on the law.” He trans- 


mitted this opinion to the Secretary of the Interior with a memo- 


~ randum dated April 6, 1965, recommending that the Director’s de- 
~ elsion be set aside, that proeesdincs be instituted against those con- — 
: testees who had not been issued paents and that the cases: in which pe 


* 
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as ouente had ben issued 7 transmitted to the eae ee ment - J as | 


-. for initiation of actions to cancel the patents. ‘The Secretary. of thes 2. 


Interior issued a memorandum. dated April 9, 1965, directing that 


the decision of the Director of the Bureau of Land Management be 
get aside and that further proceedings be instituted oer the™ un- 

--_- patented entries. - a. 
The Land Office Manager issued complaints ied pencil 29, 1965, pee 


* against Ollie Mae Shearman and the Estate.of Charles R. Shearman, : 
The. Associate Director, on June 17, 1965, issued an order amending 


the J uly 2, 1964, complaints against Raymond i ‘Michener, Marjorie. 


ae ‘Michener, Norma E. Barnes, Charles E. Barnes, and Blaine L. 
 Garn. These actions are directed. to a cancellation of. the-contestees’ 
- desert land entries. Also on June 17, 1965, a Notice of Hearing was. 


issued: to the patentees directing them to appear ata hearing to pre- — a 


gent. evidence concerning the matters covered by ‘the’ charges for a 


: determination. as to whether their. patents. were. erroneously. ‘issued | - 


* or. obtained. by fraudulent or improper means. This determination 
; 1s to be the basis for a, - decision as to whether court. action. will = | 


i The » Tas gsues 


: one agi: as foeaded. charged | ilie Sor tesiees with entering : 
7 into agreements, notes and mortgages with Hoodco Farms, Inc., with — 


| 


a ; respect: to, their desert land-entries that. constitute prohibited | assign- 


ments. to. or for the benefit ofa. corporation, failing. to expend. the 
‘amount of money required by law: jiecessary for the’ irrigation, recla- 


mation and cultivation of the land, and making and maintaining entry : 7 
| with Tho: intention. to reclaim. the iad in. good. faith. The complaints eat ee 


; also charged that Hoodco.Farms, Inc., held. entries in excess: of 320 . 


: acres. © The drcumer ca that ‘the: desert: elie entries: ‘be _ 
ie ‘canceled, os oe: 


Title 43 sec. 391 of the United States Code pertaining to desert land a 
entries provides: 7 | 


It shall be lawful for’ any: ‘citizen ° ok oe ‘upon: faynent of 25 cents per eae ve : 
. to file a declaration iad with * #°%* " the. Secretary of the Interior * *~ * that. a 
= ‘he intends ‘to reclaim a tract of desert. land not exceeding one-half section, by. 


conducting water upon the same, within. the period of three: ‘years. thereafter: : 
ks Said declaration | shall. describe particularly said one-half section of the ~ 
Jand * *.% At any time within the period of three years. after filing said decla- 


ration, upon making satisfactory proof to * the. Secretary of the Interior of - 


‘the: reclamation of said tract of land in the manner aforesaid, and upon the pay- 
. ment * * * * of the additional sum of $1 per. acre for a tract of land not exceeding 


three hundred and twenty acres to any one person, a patent OR shall be issued Le 
~ to him. * * * no person may make more than one entry. * * The > aggregate. = 


ay -dereage of desert land which may be entered br any one person Re *-shall not 
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exceed inves hundred ana twenty acres. noe *, | _ (Mar. 8, 1877, @ ‘407, 311 19 Stat. 
1 Mar. 3, 1891, @, 561 § 2, 26 Stat. 1096.) . 7 
ae a ae ®. oe | oe ee. 
“Section 324: Ts | - | | 
No assignment. ke - shall be allowed or vecounived. except it be to an indivi- 
- dual whois shown to be qualified to make entry * * * and such assignments may 
_ inelude all or part of an entry; but no assignment to or for the. benefit of any 
corporation or association shall be authorized or recognized. _ (Mar. 28, 1908, — 
e. 112, § 2, 85 Stat. 52.) | | . 
* , * aC * | eo? ck * oe 
| Section 307: | | | | 
At the time of filing he! declaration * * * the party shall also file a map of 


said land, which shall exhibit a plan showing the mode of contemplated irriga- 7 


tion, and which plan shall be sufficient to thoroughly irrigate and reclaim said 
land, and prepare it to raise ordinary agricultural erops, and shall also show the 
_ source of the water to be used for irrigation and reclamation. Persons entering or 
proposing to enter separate sections, or fractional parts of. sections, of desert 
lands, may associate together in the. construction of canals and ditches for 
irrigating and reclaiming all of said tracts, and may file a joint map or maps | 
| showing their plant of internal improvements. (Mar, 8, 1891, ¢. 561, § 2, 26 Stat. — 
1096. ‘ea . = | 


- Section 398: 


No land shall be patented to any person * * * unless ie or his assiguors shall 
haye expended in the necessary irrigation, reclamation, and cultivation thereof, 
by means of main canals and branch ditches, and in permanent improvements 
upon the land, and in the purchase of water rights for the irrigation of the same, : 
at least $3 per acre of whole tract reclaimed and patented in the manner follow- 
ing: Within’one year after making entry * * * the party so entering shall expend 
- not less than $1 per acre for the purposes aforesaid; and he shall in ike manner 
expend the sum of $1 per acre during the second and also during the third year 
thereafter, until the full sum of $38 per acre is so expended. Said party shall 
file during each year with * * * the Secretary of the Interior proof, by the 
affidavits of two or more credible witnesses that the full sum of $1 per acre has 
-been expended in such necessary improvements during such year, and the manner 
in which expended, and at the expiration of the third year a map or plan showing 
the character and extent. of such improvements. . If any party * * * shall fail 
during any year to file the testimony aforesaid the lands shall revert to-the _ 
- ‘United States and the 25 cents advanced payment shall be forfeited to the United . 
States, and the entry shall be canceled. ‘Nothing herein contained shall prevent 


a claimant from making his final entry and receiving his patent at an earlier date 


than hereinbefore prescribed, provided that he then makes the required proof of 

reclamation to the aggregate extent of $3. per acre: Provided, That. proof be fur- | 
ther required of the cultivation of one- eighth: of the land. (Mar. 3, 1891, ¢. 561, 

“<2, 26 Stat, 1006.) | . so ae 7 a ee 


Section 829: 


At any. time after filing the declaration: sg * 7 upon mails satisfactory proof 
to the * * * Secretary of the Interior. of the reclamation and. cultivation of said 
land. to the extent. and cost and in the manner aforesaid, and substantially in 
accordance with the plans herein provided for bi Sa and upon payment. 7s * of 
. the additional sum of $1 per acre for said land, a patent shall issue therefor to 
the: ‘applicant 0 OF. his assigns; but: no. person. or association of persons shall hold. 
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by assignment or. r otherwise prior to the issue of patent, 1 more than thr ee hundred oF 


-/and twenty acres of such arid or desert lands * * * Provided, however, That — 


additional: proofs may be required at any time within the period prescribed. by 


** law, and that the. claims: or entries * *.* shall ‘be subject to contest di for . 


| {legal inception, abandonment, or ‘failure to comply with the requirements of 

law, and upon satisfactory proof thereof shall be canceled, and the lands, and 
the moneys paid therefor, shall be forfeited to the United SIRT er 3, 1891, | 
¢c. 561, § 2, 26 Stat. 1096.) . i ds 
The issues raised by the eae and contestees’ answers as = | 
_ forth in the prehearing order and modified at the outset of the eneae 
(Tr. 6-8) are: , 

1. Whether each entry was made dG 1s maintained with no intent 
on the part of the entryman to reclaim the lands and is not maintained — 
“in good faith as required eg section 1 of the act of March 3, 1877 (19 : 
‘Stat. B77, 43 U.S.C. sec.821), © _ 
ee ee “Whether patents issued to “Wallace Reed, J oseph ‘oe Ridden: a 
pe Robert R. Schwarze, Myrtle M. Reed, and George L. Crapo were oe 

| ee issued or obtained by fraudulent or improper means, = 

/ Be ‘Whether the agreements, notes and mortgages between. the entry- 
~-man and Hoodco Farms, Inc., constitute prohibited assignments to or 
~~ for the benefit of a corporation in violation of section 2 of the act of 
a March 28, 1908 (35 Stat. 52,43 U. S.C. sec 304), 7 

A. Whether Hoodeo Farms, Inc., hold in excess of 320 acres in. 
violation. of section 7 of the act of March 8, 1891 (26 Stat. 1096, 43 
U.S.C. sec. 329). Wes | 

5. Whether each entryman tae Pula to | that. amount re- 
quired by law necessary for the irrigation, reclamation, and cultivation 
of the lands as required by section 5 of the act of March 3, 1891 (26 F 
Stat. 1096,43 U.S.C. sec. 828). 

6. Whether the entrymen are, as a. matter of law, entitled to receive ist 
palette to their entries. - | 


7, Whether the Covenant | is hound G the sipalation ai sees 


inthe proceedings upon which the order of — 14, 1964, was s based | 
‘and is restricted to that record. . | 
8. Whether the charges, if eet are pial for cancellation of | 

the entries. | = 
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ZI I. The Original Finaneing Plan 


| In 1960, Raymond i Michener, an agricultural engineer, and 4 Wal- : age 
: lace Reed, manager of a farm equipment store, became interested in 
developing desert land entries In-an area in Owyhee: County, Idaho, 


oe known as Indian. Hill. The area. consists of a flat plateau approxi- @ 


. mately 400 feet above the Snake River. In November of 1960, they 
visited Indian Hill and started a preliminary appraisal of the produc- 
_tive capacity of the soil (Tr. 1220). The amount of investment neces- 
sary to raise the water from the Snake River to the desert. lands on 
Indian Hill necessitated the development of several desert land entries 
to make the project economically feasible. Reed and Michener, there- 
_ fore, began interesting other people in the vicinity of Idaho Falls, 
where they lived, in filmg desert land entriés on Indian Hill. They 
_ prepared a brochure (G-37 Q)2 : briefly describing the proposed proje ject. 
cP ‘The document stated that the “proposal consists of a plan to irrigate 
some 4,800 acres in the Northeast corner of Owyhee County, Idaho.” 
The brochure included two maps of the Indian Hill ar ea, one of which 
outlined a proposed irrigation system. The land with sprinkler sys- : 
tem installed was estimated to cost $236 per. acre with power charges 
estimated ‘to run from. pli. 52 to $15.36 per acre per season. ‘Under 
© “Financing” the brochure stated that ‘ ‘arrangements can be made to 
“purchase the land and equipment, for 25. percent down.” A large map 
of the proposed project was displayed i in Reed's hardware store and the 
. brochure was shown to interested persons. | ee 
- Early i in 1961, Reed and Michener Setar in aes Marjorie 
K. Michener (Raymond T. Michener’s wife), Charles. E. Barnes, 
Norma E: Barnes (Charles E. Barnes’ sister), Blaine L. Garn, Myrtle 
MM. Reed: (Wallace: Reed’s mother), Joseph L. Nielsen; Robert R. — 
— Schwar Ze, George L. Crapo, Charles H.. Sargent and Warren J. Ben- | 
_ -dixsen in filing desert land entry applications. Reed and Michener 
assisted the applicants in the preparation of their applications, supply- — 
ing all of the technical information required... The. ee desert 
oS land applications y were then filed with the land. office: bait ex 7 


we “1 Both. the Gaxeeanicites and “the cadets eis are cuuneeea dunievicatig © ‘The io 
‘Government’s exhibits are identifled with: the letter GA ‘and the Contestees’ swith the | 
: letter “Ce een . 


‘Entry No. 


T0122. Ge | 

a 1-012235._____ bees 
SI012241-. 3. -|. 1-23-61 | - 
os “FSpiged9.) 1-93-61 
oS Holm...) 1-23-61 | 


: Date of 


a T-012244.. fe | 1-23-61 


= 1-012342.__. : i 6-61 | 
| 012343. i a] 2 6-61 | Ch 
| ‘T-012349____-: : 


; Eongon 4-26- 6t 
F-013012.----| 2-3 61 


ee ; : 012200... pe Ses aed Ms | 22-61 


Pee Ree I A age Se ae SIDS | AM atime gee TC ok (EN Ts ee oper ge aS gla. Gag) See tc go ites ATE Casa oe TE Og PER Re He OR GT Re ay bie yr A eal 
Pr . ec : : 2 : : ; : ‘ “4 ca. 5 8 4 : : . : F Pat Rh sue te Sy se we bee ee PE Je 


BY, SYNEY, See rc NuNEY See. 8, a 6. a 


Raymond is tM. i? os 
| 8, BBE, BB Meee ie aes 


Myrtle M, Reod.. ee eel 8 


George L. Crapo. caer 


2 0/5 ) 


| ay men J. Bendixsen... : oe 2 


. Name Description — 





“Toseph L. a si Sec. 9, 7. 6 8. R. 8 E, B. BM a - 
oe R. Schwarze. 2 -| SASH Sec. 10;. NUNWH, WHNEX | See. i) - 


Norma E. Barnes. - soe 


Charles H. ee ae mabe] S4NEY, Sec. ee NW%, SuNEY Sec. 8, T: 6 


{.__.] NY Sec. 9, T.68., B. 8B, BMe 2. 
7 oe SWH, SWHSEX, Sec. 4, is 6: ay CR, 8 E, alee 


=e SEY, BYSW, Sec. 8, NENW See, 17, T. ae ‘ 

2 oes ot ies = S.; R. 3: E:, ‘B. M_. Sh eth ae hee. ae ee ee ate = : oc 
Blaine L. Gt enennn woh NEM, NYSEY, SEYNWY, & NESW See ose 
ce ol 1, TOS: BR: SE, BM. 222 ee od 

W¥ See. 5, T. 69. RB. SE., tie ae 





| Acreage |. 


4 roa 


- anoup TIH NVIGNI-—SaINING GNVI LYGsad OHVaI “Iv we 


tose. 


‘Y YOIMMINY JO SHLVIS CELINA - 


NVWUVGHS GVA aITIO 


| Lee 
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“Bach of the applicants paid the. ‘yequired declaration fee of 25 
cents per acre, plus the $15 filing fee, for a total of $95. The appli- 


 cants filed irrigation maps indicating their proposals for reclaiming the 


desert land. Each of these maps showed a buried penstock running 
“4 lengthwise through the center of their entries with 4-inch laterals 


equipped with sprinklerheads running at right angles to the penstock ¢ - 


in sufficient number to water the cultivatable portions of their entries. 


This irrigation proposal corresponded with the plan preecney in the rae 


Reed and | Michener brochure. . 
_At about this time, Raymond T. Michener and Marjorie K. NGchener 


applied for purchase from the State of Idaho of the east half of sec- - - 


_tion 16, Township 6 South, Range 8 East, located in the south-central 
portion of the Indian Hill project, and Wallace Reed and Leona Reed a 
applied for purchase of the west. half. The State issued land sale: 


_ certificates to the applicants on J uly 14,1961 (G-228-5 and G-228-6): a 


The total price for each half section was $7, 200-—$720 down and the- = | 


-~ balance in annual installments over a 40-year period. 


‘In March 1961, Reed and Michener filed Articles of Incorporation 
for the Indian Hill Irrigation Company (G—98).. A Certificate of 
Incorporation was issued by the State of Idaho on March 7, 1961 
(G-97). The Articles of Incorporation specified that Indian Hill was 
a nonprofit corporation organized “to acquire, hold, own, maintain and 
control waters” to be distributed “at cost to its stockholders owning 


land in the area’ susceptible of irrigation.” The corporation would. ~ 


“deliver water to no one who has not purchased one share of stock of 
the corporation for each acre * * * of irrigable land owned by him 
within the area. served by the corporation’s distribution system.” 
Other purposes specified were “to construct, own, operate and control” — 
an irrigation system and “to acquire, own, operate and manage ir- 
- rigable land” and “to sell such land to bona fide settlers and operators 
of lands in such area.” The Articles provided for a board of directors, 

but did not provide for corporate officers. 

The Articles of Incorporation also provided for a capital eee of 
10,000 shares with a par value of $1 per share. The Articles listed 
Wallace Reed, Raymond T. Michener, Marjorie K. Michener, Myrtle 
-M. Reed and Robert R. Schwarze as incorporators. Each incorpora~ 
_ tor was listed as a subscriber of 160 shares. The organization of the — 

| corporation was not completed until two years later. Until then, by- - 

laws. were not adopted, stock een were. not obtained nor 


ba stock certificates issued. 


‘The company did not hold regular or “omeal meetings at its stock- 

holders or board of directors, or maintained a set of minutes, although, . 
informal meetings of some of the entrymen were held at irregular — 
intervals and memorandum notations were made of matters decided - 
or discussed. There was apparently no election of directors or officers 
of the corporation. — Nevertheless, Reed and Michener assumed control _ 
- of Indian Hill—Reed as president and Michener as secretary. Pay- 
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‘nei in. the amount of goo) each were made on ee company by Beu- | 


dixsen, Schwarze, Crapo and Nielsen, and $160 each by Blaine Lu. 
Garn and Norma Barnes, and $80 by Charles. Barnes, which. were 
designated as assessments. In August of 1962, they were recorded 


on the books of Indian Hill as “Stockholders Advances” and: tabulated am 


under the heading “Summary of Equity” (G-69).. There is no indi- 
cation that the assessments were regarded either PY the entrymen or 
by the Indian Hill Company.as payments for stock. | : 

In March of 1961, Reed and Michener began efforts to obtain 
financing for. iipanne the entries from the United States Bureau of. 
- Reclamation under. the Small Reclamation Projects Act of August. 6, 
1956 70 Stat. 1044, 43°U.S.C. sec. 42%a et seg.) On March 10, Reed fe 


‘submitted to the Bureau of Reclamation a notice. of intent. to apply a 


for a loan (C-13). He stated that the notice “was authorized: by — ; 


resolution’ of the board. of. directors of the Indian Hill Irrigation ea 
oe ‘Company on March 3, 1961,’ ” although Indian Hill. was not incorpo-... 


rated until March. 7 (G-97 ). During 1961 and: 1962, Reed and 


; 7 Michener filed at, least three detailed. reports to. the Bureatt of Recla- or 
- tnation in an effort. to obtain. the loan (C-14, C-15. and. C-16).. ~The 2 


last of these (C-16) estimated the total cost of the reclamation ‘project — 


ab $1, 921,478. The contribution’ of Indian ‘Hill was to be, $95,828. 
.... "Dhe difference between these amounts represented the hoped- for loan. 
* The financial statement of the Indian Hill Company. listed as an asset Le 
— “Mor tgages on 4,320 acres: ‘Subscribed, $97,200.” The evidence does. 


not disclose that any mortgages were in. existence. or subscribed as of . 


Mas | oS ovember 1, 1961, the date of the financial statement. 


me v. The Proposal for Farming the E niries 


ay as fall of 1962, Reed and Michener bécarne: Gonyecd ae he 


; loan to finance the project could not ‘be obtained from the. Bureau of 
 Réclamation. ‘They, therefore, began looking for. other sources of — 
_ financing and. in late 1962 contacted the Travelers Insurance Company. 

Ina letter dated January 16, 1963 (C-24), Travelers indicated that 

it would be willing to make a 20-year.loan of $125,000 at 64% percent 
interest, but required 1,000 acres under irrigation as security. Trav- 
_elers required a first- mortgage on the section 16 land-and the com- | 
pletion.of the requirements for. title on two desert entry filings... The 
company. additionally required “that the property be under lease ‘to a. 
competent and well-financed tenant who is doing an acceptable job 
of farming.” Reed would also be required. to eee his home farm as 
additional security. : 
In the fall of 1962, Reed and Abighener: sroached the Mode Revity 


“ in Nampa, Idaho, to obtain a tenant. Mode obtained A. J. Jolley as _ 


a prospective tenant in Tesponse to a newspaper ‘advertisement. Ac: 


| bas ; enane to i olley, he met Reed a Michener and oer into an n oral =e 
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oo sieecemcne for a five-year ease: with: an n option te oe in ere anuary 4 


1968 (Tr: (BTA). ‘However; Reed and. Michener concluded that, Jolley. 
did not have sufficient: fivsnicial. resources to operate. a project of the ~~ 


es size contemplated (Tr. 37 5). J olley then obtained as a partner, Gib — - 


- Masterson. Masterson, an experienced and. successful livestock feeder, 

Was president; and owner of Ore-Ida -Motors,, Inc. A par tnership © 
- agreemént: between J olley and Ore-Ida Motors, Ine., was. signed by. 
Jolley and Masterson on February 6, 1963 (G=351). Ore’ Ida Motors, 
was to provide $10,000 oper ating capital, acquire one-half interest in 
Jolley’s agricultural machinery, and receive a note from J olley for 
— $6,500. Jolley was to draw $500 per month salary for his full time 
- efforts:on the Indian Hill project. The proceeds of the partnership 
were to be: equally divided. Prior to the signing of the J olley-Ore- 
Ida partnership agreement, Reed'and Michener entered into negotia- 
- tions with J olley and ‘Mastersén: at ‘Masterson’ s office in ‘Ontario, | 


Oregon, to lease the Indian Hill property. They arrived atanagree- 


2 ment: which Masterson’ S secretary composed and ‘typed (G-350, C-28). 


as The “Purpose and: Scope” of this. agreement was ‘to’ define. the terms: 


ofa crop. share lease with: options: to buy” the desert. land entries. 


Reed and Michener. warranted “that a firm title - can: be furnished by oa 


ae | ~ them to section 16.” As to the balance of the area, lessors warranted = 
2. St. that the’ land - was held under desert land entries and. that title could a 


be furnished upon the Jegsees furnishing: a bona fide entryman as pur- - 


pes chaser: It was agreed that the lessees could take a long-term renew- — ide 


: ee able lease extended tothe patent. and supported by a mortgage covering — 
the development. costs on the desert land entries. The purchase price 
“per developed acre”? varied between $200. and $250, depending upon 
the time the option. was. exercised.2. The Lease-Option Agreement. 


was signed and acknowledged by Masterson # and J oney. on oy 6, ee > 


3 1968, but not by Reed. or Michener. — yo oe 
On February 11, 1963, Jolley. arid Om Tan: with the. inopieles and ae 


- consent: of Reed. and Michener, subleased fon five years all of the land. . 


to O. J. Stewart, C. Douglas Stewart, and Paul Stewart. (G-366). - 
_ The distribution of the crops g under the. two leases would be: - 


: Reed & fics | ‘Stewarts 





' Michener ae 72 
Potatoes. Oey eae een ee a es My ae 
Grain. ind oe ae Ses es OM ONES oa Pee ¥y 
Haye ce ie a Nees OR 
Alfalfa Pea Bee ae fee heat eee a, ae 





io — 8The agreement is described in greater detail infra, pp. 417, 418, - 
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oe Thee entry ry! men n would 1 receive no return from the. Cro] Ops. The pee aid’ 
not specify acreage to be planted. to, any particular crop... Since the 
ware Stewarts were not required to. plant either potatoes or beets, J olley . wes. 
and Masterson, were” not. assur ed of any: income from. the. farming a 
Pa operations. | ae , 7 a 


Reed. and ‘Michener aalisa: a: oe) frootie of the enbarfaneth oo 


- February 12, 1963, which. was, held that evening at Reed’s store in — 


7 Idaho Falls. The meeting was attended by all of the entrymen. except 


| Charles and. Norma Barnes (G-+4-88A ; G+4-39). Reed. and Michener: a é 
advised the. entrymen that they had given up hope of obtaining. the 


small. projects. loan. from: the Bureau of Reclamation... _ They ‘also. | 


advised that. they were attempting to get. private financing through | 


- the Travelers Insurance: Comps: any. ‘The entrymen were infornied | 
. by Reed and Michener. that they had spent in the neighborhood: of. 


~ $1,000 on each entry and in or der to proceed with the development 


of the project each entryman would have to pay $983 in cash and - 


: assume personal obligations of between $12,000 ‘and. $14,000... How-. 


ever, they were given an alternative. Reed and Michener would 20 
| ahead and try to develop the project. with non-recourse notes, mort- 

gages.and leases to be. signed by the entrymen, In-which case the entry- 
men would receive $10 an acre for the land in:their entries after’ patent. 
Schwarze, Bendixsen and Sargent. decided not: to participate further 
in the Pro} ject and expressed. a willingness to relinguish their ¢ entries. ; 


Vz The Initial Leases and Mu ortgages : : 


“Bach. of the entrymen. signed a. note (G-368, G37 3), a Hortespe . 
 (G-369), and.a “Lease-and Land Development: Contract” (G-374),: 
dated February 18, 1963. The notes were non-recourse for an amount. 
computed at $800 per acre on the total acreage.in each: entry payable 
. to Indian Hill Irrigation Company on. demand and supported by. a 
mortgage to Indian Hill in the same amount. The note specified that’ . 
it was given to secure the entryman’s obligation to pay for expenses 
incurred in the development of jand described) In a Tease between ee | 


aaa parties of the same date.” 


The “Lease and. Tand Development Contract”: ie “eke éntries te 


ie Indian Hall. Irrigation, Company. for: a: term: of: 90: years.. Each | 


oe entryman was to reeelve a total rent: of. $10 per. acre at the rate of $1 oe 


3 per acré per year... The rent would-be reduced. by $10" ‘per:acre “which — oe 


| *. is, as a result of. administrative action. of the Federal: Government, ae 7 | 
dropped. from: the acreage originally. applied: for under: lessor’ s desert oa 


- entry. application.” The contract. provided that the: “expenses: for eo 


which the.entrymen would-be obligated to pay. “shall be those neces-— ae 


eee _ sarily: incurred to. bring: the. lands’ heréin demiséd to:a’ ‘point: of: being - 


ee tillable as: irrigated. land.” \ Indian’ Hill Srrigation Company was ~ — 


: obligated: “to perforin: as. a minimum in obligatien: 0 on ‘its eke ial oe s 
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construction of ches ir eaics pars for said project to meet, the re- 
quirements for annual proofs with respect to” the desert land. entry 


‘and to “bear the expenses * * * incurred for the purpose of raising 


crops thereon including the costs of plowing for planting, planting, : 
cultivating, harvesting.” Indian Hill had the option of terminating 

the agreement on 30 days notice without obligation to perform addi- | 
tional work upon payment of $50 less any rerita] paid prior to the — 
ein Tey Indian Hill had the right to sublease or assign its rights. 
“as it sees fit.” Under the notes, mortgages and contracts, only the 
land was obligated for payment of development eto not ue entr y- 


men, 
After the execution of the notes, the mortgages, and the ieee and’ e493 
Land Development Contracts, Reed and Michener signed the “Lease- 


Option Agreement” that had previously been executed by Masterson 
and Jolley on February 6, 1963 (Tr. 1630, 1781). At about this same 
- time, Reed induced Sahwarze dt to aolnqueh his desert land entry, 
as. he had intended, because it was strategically located and essential 
to the development of the Indian Hill project (Tr. 1451-1452). 
Schwarze also signed the development: contract with the Indian Fill 7 

- Irrigation Company (Tr. 1453). 

In January 1963, Reed and Michener were in contact ain -repre- 


sentatives of the Taiereouneas Gas Company ‘Gabe 488-489) . _ Inter- | | 


_ mountain was particularly interested in promoting the use of gas_ 
- engines to increase its sales during the spring and summer months _ 
when demand for gas was minimal. Intermountain induced Reed and — 
-Michener to change the planned irrigation system from electric power ; 
to gas and agreed to furnish the gas engines for the project. In a 
‘letter dated January 27, 1965, Reed-and Michener agreed “to pay 
. $0. 10 per therm for natural gas *.* * for irrigating our farm located — 
in Twp.658., R. 8 BE. B.M., Owyhee County, Idaho,” on condition that. — 


me Intermountain furnish and maintain gas engines (G-342). ~The stand- 


ard irrigation contract rate is 514 cents per therm (Tr. 499). The | 
- additional 4144 cents was to be paid to compensate Intermountain for 
supplying the engines (Tr. 500). 

J. R. McKinney, manager of the irrigation department of Inter- 
- mountain, referred Reed and Michener to Charles R. Shearman as 


a possible source of financing the irrigation project. He introduced 


Reed to Shearman on February 15, 1963-(Tr. 508). Shearman was 
vice president and half owner of Hood Corporation and in charge 
of its field activities. Hood was a substantial company performing 


| extensive pipe’ ‘construction work in the western States under both. 


Government | and private - contracts, which gncladed ‘some owith 2 


mbes Intermountain. me 3 
Shearman. falied with Reed and Michener bout hs ae hl _ 


project on February 15, 1963 (Tr. 508), and examined the area on the 


- following day (Tr. 1988). Shearman was “quite interested and he. | 


was also: interested in getting an. aay himself, or. several entr ies | 


od 
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| himself” (Tr. 1987-1988). “After. examining the fei: 18, 1963, 


notes, mortgages, and Lease and Land Development Contracts. signed oe 


by the entrymen, Shearman “agreed to put the amount of money in 
the project that [Reed and Michener] had put in and become a part 

_ of the operation” (Tr. 1288). 7 
The latter part of February, Indian Hill Irrigation Company and | 
Intermountain Gas Company executed an agreement. (G-341) which 
obligated Intermountain to furnish and iuerall by May 1, 1963, en- 


gines of. adequate horsepower to irrigate 1,200 .acres. Indian’ Hill -_ 


agreed to purchase all of its gas pumping requirements at the rate 
of 10 cents per therm: and deposit annually in advance a.minimum of 


$18,500. This agreement was signed on behalf of Indian Hill Trri- 
gation Company. ‘by Wallace Reed and C.R. Shearman. At that time, — 


Shearman told McKinney that “he was a part, of the Indian Hill. he 


- operation” (Tr. 507-508). 


‘Intermountain had coraden Hood Cues ots about is in- 


= ice of gas engines prior to the February agreement with Indian. 


Hill Irrigation Company and, apparently acting upon the January 27, 
1963 letter of Reed and_ Michener, requested Hood to install the.’ 


| 2 engines at Indian Hill. Hood sent a telegram to Nordberg Manu- 
facturing: Company of Milwaukee, Wisconsin, ordering the engine 
~. (G-178-1) and signed a contract with that company dated Feb- 


 ruary 19, 1963, for the purchase of two gas operated engines at a cost. 
of $188, 298 (G17 8-3). Hood Corporation subsequently assumed 


_ Intermountain’ s obligations to-furnish the gas engines to the Indian - 7 
Hill project under the February agreement. On June 4, 1963, ‘Wallace a 
Reed, on behalf of the Indian Hill Irrigation. Company, assigned — 


to Hood: the 414 cents per therm refund, from the Gas. a es 23 
 (G-348). | 
The agreement or tiaiob wns between need Michetier ‘and 
Shearman concerning Shearman’s participation in Tndian Hill was 
never reduced to writing. Michener testified that the arrangement. 
was to “develop, assist in the development of the land” with Shearman. 
“more or less a silent partner” (Tr. 1726) and that “he was interested 
in participating entirely in the project” (Tr. 1727). Reed testified 
that Shearman “became a part of the operation” (Tr. 1288) and that 
“we went in there to prove up on the land and grow a crop” with him 
and Michener doing the work and Hood Corporation furnishing the 

money (Tr. 1289). The anticipated income from the.crop was to be | 
shared between Reed, Michener and Poe on an equal asks, 


| (Tr. 1288). 7 | 
. As a part of the can comene Reed faded a deal with Shearman _ 


~ ae pay Sargent and Bendixsen $5 an acre to relinquish theix* entries. 


i In furtherance of this agreement, Reed prepared relinquishments: = 


Sodas arn, and. obtained ew and Bendixsen’ S. cael - 
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(G-383, p. 97-98). ‘Charles R. Ghonanin filed a, donee! ag eis 7 | 
tion on the Sargent entry and Ollie Mae Sherman (Chariles’ wife) on. 


the Bendixsen entry on February 21, 1963, (G-1, G+2). Reed filed the | 
relinquishments on February 25, 1963. ‘Bendixsen and Sargent were ._ 
gach’ paid $265 on March 21, 1968, by. Hood ‘Corporation | (G-134, “, 


G85) and $1,835 on January 29, 1965, for a total of $1,600, or $5 per 


acre for the 820 acres in each of their entries. Applications for desert — 


— land entries in Indian Hill were stibsequently filed by other. entrymen, 
Velma R. Blackwell, who became interested in the ‘project. through 
- Shearman (Tr. 846), filed an application’ on July 18, 1963 (G-18). 


Margaret. Nielsen and Roger | 3B. Hougen, who. acquired : an interest 


through. Reed» (Tre 1360, , 1495), J filed Sepa ons J ay 16, 1963 a 


= (G14, G15) 


3 On March 1, 1963, Indian. Hull erie utio ania sighed a con- 
| ‘tract with Hood Corporation to build the “necessary irrigation pump- | 


ing plant, lift station and irrigation ditches to carry and distribute — | 


- the irrigation water from the Guske River to said land, the initi al 


_- phase of said program being the distribution of water to an initial. i 


: ak ,000 acres. prior to May 1, 1963” G— iGO P The contract provided . in 


. also that “the total compensation for such work and services is $125,- 


- 000 which will ba paid to [ Hood: Corporation] by [Indian Hill Irri- 
gation Company] in full prior to May 1, 1963.” At the same time, 
_ Reed and Michener executed, a contract with Hood Corporation 

. (G-112) in which Reed and Michener agreed “to complete all of said 


work [required by the Indian Hill-Hood construction contract] in | 

~ accordance with the plans and specifications therefor by May 1, 1963,” 
Veg o5 for a “total sum of actual cost plus $30, 000, but not to exceed S117 c 000. ne 
. The construction of the irrigation’ eystorh was then begun tinder 

| the supervision of Reed and Michener who moved to Hammett, Idaho. 


Jolley commenced clearing the land and the Stewarts, in early March, 
~~ began leveling and disking. the land preparatory to planting crops) 


1968, 


ate ee 702). The penstocks to carry water from the Snake River to the 


a project, the engines, and pumps were installed. Canals and ditches | 
were dug. A gravity flow irrigation system was constructed and 
on May 2, 1963; water was first: delivered to the land, On March 13, 


| 1968, ale work was in. progress, entry to the: land: of Raymond T _) 
- Michener, ‘Marjorie K. Michener, Wallace Reed, Myrtle M Reed, 


- Joseph L. Nielsen, Robert R. Schwarze, George L. Crapo, Nc orma E. 


| Barnes, Charles E, Barnes, and Blaine L. Garn was allowed by ‘the ia 


land office. | Entry by. the Shearmans * was Jater allowed 0 on October 29, a - 


‘Difficulties ‘ath the roi ‘ameter ek ‘The, gas en- — 


"gines. failed: to. operate. properly. and. delivery. of water was often _— 


"he interrupted. ‘The engines: were > Jater returned to the manufacturer odes 


a i* : “sThe ‘Indian au project uitimately. included several additional 1 entrymen (o-16, 14, _ | 
ee G-19, Sat i id : 
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| ot replacemeats were Seelled Masterson heranie dissatisfied ine | 
Jolley’s performance (Tr. 604). The J olley- -Ore-Ida Motors, Ine. ips 3 


partnership was, therefore, terminated. on May , 1963, (G-340, 
i G-352), and on™ May~ ol. 1963, Masterson, Jolley. and | Reed ‘and. 


' Michener terminated nee lease- -option agreement, The Stewar is, 
= however, continued with their daring opetarions under. the terms of _ 
the sublease. es oe 
aye Control by Hoodeo Farms. = F pike Be eee am 


ay the middle of the summer of 1962; it became. sopatont ‘che na is hee 


. ing’ operation was not going to be guesesstul.: At that time, Hood 


Corporation had: expended approximately $250, 000 (Tr. 1645): Reed- | 

~.. and Michener had lost their enthusiasm for the project and Shearman 

decided to take over the entire. ‘operation. ‘Bernard M. Laulhere, 
president and co-owner of Hood: Corporation, became concerned. 


about the cost to Hood Corporation and sent the company’s attorney, | 
Moris Pfaelzer, to investigate (Tr. 1645); Pfaelzer arrived } m | Boise, 
_ Idaho, from his Los Angeles office in July 1963. . 

On July 16, 1963,.Shearman, with advice by Piaclear, condictad 
negotiations. ic purchase the interests of Reed and Michener in the 
project. Pfaelzer left a conference between Reed and Michener and 
Shearman to study the Desert Land Law. He concluded from his — 
examination that'“whatever these men did, the one thing they couldn’t . 
do was to convey any interest in entries” (Tr. 1649)... He advised | 


the conferees that “you can discuss any kind of an arrangement you. 


want here but first of all I am not going to be able to document it-for 


yous and secondly, whatever you do you must comply with that sec. 


tion of the Act that inhibits your dealing in entries as though they 

were titles.” (Tr. 1649). Reed, Michener and Shearman reached an | 
agreement. They produced a memorandum notation concerning 
the agreement for Pfaelzer’s inspection. This menoreneun, written 
in longhand, stated : | 


4500 Ac. @ ene Sec 225,000 


| Payofts pee ie eee eee a reee ee ire ee 25 , 000 
| 20 000—Total price = - o.oo 
~ 5,000—down : 


25, 000—when agreements signed: 

30, 000—when ist 1200 Ac. proven — - 
5 os 70, 000—whén 3300 Ac. proven — a 

tO, 000—when 5 years | a. erie ee 


a Pfaclzer examined the document and asked Shearman af theres was : | 


7 anything else to na they had agreed.- He was. advised. that Reed | - 


-and Michener were “agreeing oy won't, try to. promote. any other 
project of this nature within five miles of. the Indian Full = oject” 
244-876-678. | : : 
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(Tr 1654). Plasiver imeeapon aaote in joseiacae on en en of 
‘the memorandum the words, “No filings within five (5) miles of 
borders of above area.” The memorandum | was then signed by 
Shearman, Reed and Michener. _ | | ; 

- Although this memorandum i 1s a record of an agreement between 
the parties involving almost a quarter of a million dollars, the terms 
of the agreement and the conditions were never reduced to a written _ 
contract form. Reed, Michener and Pfaelzer testified that the 
$200,000 indicated. in the memorandum was the amount agreed to be 
paid to Reed and Michener. Although, Reed and Michener partici- 
pated in the discussion and the agreement: was, in turn, discussed with 
‘Ptaelzer and. later explained to A. C. Kiser, none of them were able 
to éxplain’ no aa 25 000, _ PEPRanne on 1 the n memor a had | 
— reference to. . 7 : Na 

On July 16, 1968; Shestrniia oe a Hood heeearalie hese to 
Reed and Michéner. in the:amount of we 000. The: memorandum. ¢ on 
the voucher portion of the check recited : eee Bp « _ 

Down’ payment per verbal agreement this date on Section 16, 168, ‘Rep ‘in 
Owyhee County, Idaho and all. other’ interests. agreed upon this date.  (G=188) 
On July 17, 1963, Pfaelzer employed A. C. Kiser, a Boise attorney, 
to’ document and implement the agreement reached between. Reed, 
_ Michener and Shearman. Kiser was told that Reed and Michener 
_ were interested in salvaging what they could from the project and that 
_ Shearman desired to purchase the land. of the entrymen (Tr. 1941, 
9016). Pfaelzer regarded this desire “as purely a pipe-dream at. this | 
point” (Tr. 1941). Shearman: was. willing to see that Reed and 
_ Michener were compensated for what they had. put into the project. 

but, wanted to receive the land in return. Pfaelzer’ recognized ‘that — 
Shearman couldn’t. get the land-“at least until after it was patented” 
(Tr. 1942). Pfaelzer asked Kiser to “make a thorough study of this 
to be absolutely certain that what was being done here was being done 
- within the framework of the desert land law” (Tr. 1943). Pinelzor 
also told Kiser that he wanted to separate the operations connected © 
with the desert land entries from Hood Corporation’s construction | 
business to preserve Hood Corporation’s credit rating (Tr. 1944— 
1945). Kiser was, therefore, requested to form a new. corporation, to 
be known as Hoodco Farms, as a subsidiary to the Hood Corporation. 

Between J uly 17 and August: 15, Kiser Braeuea a volume of docu- 
ments. ‘These included: | | 

A. With reference to Hoodco wins Ine. 

1. Articles of Incorporation (G-98). 

B. With reference to Indian Hall Irri igation Company 

2. By-Laws (G-96). | 

3. Minutes of meeting of first meeting of i incor orators predated 


“March 10,1961 (G-92). 
4, Minutes of a meeting of stockholders pr edated Js anuary 21, 1963 | 


| (G89). 
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Be Minutes of meetings of the directors. predated March 10,. , 1961 
: (G-93), March 1, 1963 (G-91), June 21, 1963 (G-87). 

8 By Minutes of a  Theeting of stockholders dated “Angust 1 4, 1964 
(G19). oe 

C: With reference to Reed aad! ‘Michener. ek ee 

7. Offer to Reed and Michener dated August 31, 1968 (amt). 

2D. With reference to the entrymen. | | 
8, Agreements between Indian Hill Irrigation Conca and. entr try: pe 
_ men predated February 19, 1963 (G-299, G24, G-252, G-258, G-270, 
G-283, G-298; G-305, G-316, G-330).” , 

“9. Notes from. entrymen to Indian: Hill predated Febraary 19, 1968 a 
(G-231, G~239, G-247, G-263, G27, G-284, G-299, G-301, G31, a 


— G-818,G-331), 


10. Mortgages from entryinan't eo indie Hill prédatea February | 19, | :. 


1968 (G-283, G28, G-249, G-260, 6-268, G-296, G3H, G821 So 


G-329). | . 
11; Notes froin acon to Hooded. Farms dated August 15,. 1963. | 


(G-239,. G-240, Go 248, G-202, G28, G-285, ).G-295, G-312, G8IT , 4a 


G-333).° > 
{2 Monee frotin entevaien to “Hoodes Wupins dated August 18, - 
1963 (G-238, G-250, G-261, G-269, Ge 297; G-318, G-320, G-398). 
18. Offers from Hoodeo I Farms to entrymen dated August 15, 1963 
— (G+118'to G-125). : _ 
14. Pledges of tock and proxies. tei anerenien to Hoodeo Farms 
(G-87 0). = : 
15, Agreements by Michener, Reed eat Shearman to assume 1963 
obligations of entrymen under February: 19, 1963 agreements a | 
G-248, G-257, G-267, G-277). | 
16. Water centificn ses: obligating Indien Hil to. furnish water. to 
 entrymen vee to ‘February 19, 1968 es G-244, G2 1, 
G-294), = 
The Hoodco Fa "ms Does. aeons of inconpomaon, of 
‘Hoodco. Farms, Ine., were prepared. and. filed on August 5, 1963. (G— 


O04). A Certificate ‘of ae was issued on. the same. day by 


the State of Idaho (Tr.-228).. | | 
The Indian Hill Documents. “The dociinenis with sae to the 
| Indian Hall. Trrigation Company. were. prepared | to reflect the action 


_ which should have been taken by the. company in order to be properly. 7 


organized to conduct business, as well as the formal action which 
~ ghould have been taken. i in connection with the obligations and agree- 


ments of the company. The bylaws bearing a predated notarization _ 


of March 10, 1961, provided for the election of directors at an annual 
meeting of the stockholders, the powers and duties of the directors, | 
corporate officers to be elected ‘by the board of directors, the filling of 
vacancies among the directors by appointment by the remaining direc- 
tors, and the issuance of stock certificates and. the transfer of stock. 
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The manatee act he first mesne of ite incorporatots aidicaal that ee 
Reed, Sargent, Michener, Crapo. and. Schwarze had been elected | 


- direators on March 10, 1961. ‘The minutes’ of the meetings | of the 
directors indicated that Wallace Reed had: been elected president, - 
Hermen Sargent, vice president, and R. isis Michener, secretary- 
treasurer, on March 10, 1961; that the board of directors had approved | 
the contract with Hood. Corporation for the construction and the 
irrigation system. for $125, 000 on March’ al 1963; that. Wallace Reed » . 
had been elected president, C. R. ‘Shearman, vice president, and R. T. 
Mickener, secretary-treasurer on June 21,1963. =. 
Minutes of the meeting of the board of directors held. August 23, 
1963, approved. the form of agreement. predated February 19, 1963, 
substituted Laulhere, Ryan and J.B. Walhof on the board of direétors | 
to replace. Reed, Michener and Crapo, and indicated the election of 


-. Shearman as. “president, Laulhere as vice: president, and Ryan: as 


| secretary-treasurer. ¥ 

Phe February 19, 1963, “greats, » noes ay pie ae “The | 

i. agreements, prepared for execution by Indian Hill and each of the 7 
 entrymen, recite that Indian Hill holds title to “water rights, pumps, 
canals, and other irrigation facilities * * * which same facilities 
‘now exist and are suitable for pumping and delivering water * * *” 


and that “there is no available source of funds for paying the ‘out: 
standing indebtedness * * * including sums owing or to become due 


and owing for the cost of construction, operations and mainte- 
nance * * * > The entryman’s obligation under the paponee 
: would be: 3 
1. To pay. his pronen ean share. of all costs of pumping and | 
| delivering water, including power, melnaane, aaa en ditch 
| riders, taxes and insurance. | 


2. To pay any additional ‘sum each year pesgonable aa necessary tour 


create a depreciation reserve required.for equipment replacement, the 
amount to be determined by mutual agreement. 

. 8. To pay a proportionate share of any payments required to be paid . 
a by Hood Corporation including those for needed capital i impr ovements 
on “the existing facilities owned by [Indian Hill].” | :s | 
Indian. Hill’s obligation under the agreements would be: 

1. To use any or all of the depreciation reserve funds to meet the 
annual payments owing to Hood Corporation “for the furnishing and 
installation of the irrigation facilities owned by [Indian Hill].” - 

_ 2..To furnish the entryman with his proportionate share of the total’ 
water pumped by use of Indian hall facilities, SO oe as s that a 
made the required payments. _— 
Each agreement recites that it eae aaa any and all other: sigreamenis 
heretofore entered into between the parties” and the note and mortgage 
therein referred to “shall govern all of the rights, duties and liabilities 


' between the parties.” . The accompanying note was for $100 per acre 


with interest at 8 percent beginning one year after issuance of patent. — 
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- | r It aad the aligportitig a estate mortgage for er same amount: were - 
- non-recourse, the entryman having no. personal liability. In the event. eo. 
ee Oke default the only remedy, of Indian Hill would be to foreclose the Ce Oe 


7 Mortgage. 


The “Avighist ae 1963, “agreements, “Hotes. “iid tnorigages.” “the ; ; 
apreaments: prepared for execution. by. Hoodco. Farms, Inc., and each © 2 
of the entrymen recite that the entryman desires to. employ Hoodeo ce a. 


‘Farms to develop and i improve his entry as may be-necessary to enable 


_ the entryman to make necessary proofs and “otherwise prepare said 


lands for cultivation and irrigation for the sum of $200 per.ir rigable 
acre.” ‘The entryman’s ‘obligation under the agreement was: 


1. To pay $200 for each irrigable acre evidenced Py promissory _ 


: kee secured by a second mortgage, and 


a years. 


2. To surrender ae oe his: cenntey’£ for a period of up to 20: -2 


| a ‘Hoodco Paras’ cine was: to sided ai improve ee aie in # ae 
_ such manner and within such ‘time as may ‘be required by the. desert a ee 
(2 7 land lawsto meet, the requirements of such laws to obtain patent. | 


‘Hoodco Farins had the right to farm the land for a period. of 20 - 


a years beginning i in 1964; to elect not to farm the land and declare the eee 

note, less 5 percent of its face value for each year farmed, due and pay- es 

able. . Hoodco Farms also assumed all amounts due which the. entryman a” he 
Was’ ‘required to pay under the agreement dated February 19, 1963,- — 

a ence the taxes. if Hoodeo Farms elected to discontinue farming, the - 


? eens dae and fac within. one year a baie interest at the rate of i 


ene percent. per. annum. The accompanying note was for $200-per g gfoss 


2 acres, secured by a mortgage in the same amount. “The notes and 


: mortgages were also non-recourse: Because under thé agreements the | 


- - entrymen ‘would be liable for the water costs during: the 1963 season, = 
an “Assumption Agreement” Was prepared. for execution by Michener, fas ig 
7 Reed and Shearman under which they assumed these expenses: *— : 


<a The August 15, 1963, offers. The offers prepared by Kiser for each . 
- entryman, except Reed and Michener; recited that: in‘ consider ation of 


the: entryman’s. granting to Hoodco' Farms the right to farm: and: de- . fon 
— velop: his entry,'Hoodco Farms offered: ‘to. ‘purchase the entry, after: 259. 


~ patent and ‘the entryman’s stock in Indian Hill for: $10 per acre, or 2 | 
$3,200 for a°820-acre entry. Hoodco Farms agreed not to withdraw . 


the offer for a period of six months after patent. 


_ The offer prepared-for Reed and Michener ane thai wives, aftr a 


= reciting that they had heretofore transferred to Hoodco Farms title to — 


- section 16 for $30, 000, made three divisions of the entries. The first 


~ identified'as Parcel I, consisted of the Raymond T. Michener, Wallace — | 


~ Reéd;:and’ “Marj orie: K. -Michener entries. Parcel II consisted of. the 


7 or : Charles E. Bare Norma E, bce Crapo, Se J ia L. Se oe 
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Meas M. Reed, ‘ond Singers earrects Sextet a eonsisied of the 
~ Blackwell, Hougen, Nielsen, One Shearman and Charles R. Shear- 


_ man entries. 


‘Under the offer, Fedee F arms eee to pay Reed andi Michener: = 


~ $30,000 for the Soe isle executed transfer of section 16; $27, 200 at 


: the time Hoodco Farms obtains title to 1,200 acres in. either Parcel I 


- or Parcel IT; $44, 000 at-the time Hisodce Farms obtains title to all 
of the land in Parcels I and: IT; $26,000 at the time Hoodco Farms 
obtains title to the lands in Par cal TIT; and $70,000 to be paid in five 
- equal annual installments after Hoodco Farms obtains title to all of 
the entries. The offer specified that Reed and Michener “shall not 
engage either directly or indirectly in the promotion or development 
of any desert land projects ae within a distance of 5 miles of the 
[entries ].” | | | 
The documents prepared by Kiser were delivered to Reed in late 
August. On August 31, 1963, Reed picked up William O. Kepler, a 
notary public, and took lam to the homes of the entr ymen (Tr. 14138). 
- The February 19 and August 15, 1963, agreements, notes and mort- | 
- gages were signed by all, or most of the entrymen on August 31, 1963. 
| None of the entrymen objected to the documents. Many signed with- 
out reading or understanding the contents, although Reed apparently, | 


“in at least some cases, explained their purport. Copies were not de- 


_ livered to or requested by any of the entrymen. The first set. of agree- | 
- ments recited that they were “made and entered into on February 19, 
1963,” and were notarized as having been signed on that date. None 
of the entrymen ern or raised objection to the predating of the 


~~ documents. 


‘Signatures ¥ were obtained on mene Dye and minutes of meetings 
prepared for Indian Hill Irrigation. Company. The offers to the 
_ entrymen for the purchase of the entries after patent. were signed by © 
Shearman, attested to by Ryan, and delivered to Reed. These offers 
were not tence to the entrymen nor were they informed of their - 
existence. Each of the entrymen a a pledge of Indian Hall oes 7 
and a. voting proxy to Hoodco Farms.. | 
— The. executed. stock. pledge agreement gave Hoodco muriaa monrol 
_ of Indian. Hill Irrigation Company? -The.minutes of the meeting of 
_ the board of directors dated August 23, 1963, placed Hood and:Hoodco _ 


Farms officials in charge of Indian. Hill operations. The Indian Hill 


~~ records. had-been delivered to Shearman, and Ryan, as secretary- ; 
_ treasurer of Indian Hill, set up and maintained the accounts in addi- 
tion to his similar duties with Hood and Hoodco Farms. 


Vil. T he C onstructed Ip rigation System 7 


"After the agreement between Shearman, Reed and Michener; 


Hoodeo Farms took 0 over ae farming es on. ene Hill Proj ject es 
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and conuined the'e constr uction and development of the en sys- . 


tem. The system now consists of a pumping plant on the Snake River | 


- powered by four natural gas engines, five vertical turbine pumps, three. 


ms 26-inch diameter pipes leading from the Snake River. up the hilla | 
distance of about 1,350 feet and discharging into a reservoir (Tr. 197). = 


Two 20-foot lift anal lead from the reservoir, one extending west.to — 
a cistance of about 6,700 feet on the bonidasy, between entry 012241 
and 012235 and traversing through entry 012234. The other canal 
extends south a distance of 9,000 feet through entries 012235, 012242, 
and section 16 (Tr. 196). Buried main lines located every 50 feet lead 
from the canals to which are attached lightweight aluminum pipe 
three and four inches in diameter. Gas powered booster pumps along — 
the canals furnish the pressure for the irrigation sprinkler system — 
(Tr. 197). The irrigation system is generally adequate to serve the 
lands within the entries as well as section 16 (Tr. 209). : 
The reasonable cost of the facilities now on the project, including 
the engines of the pumping plant on the river; pipeline up the hill, the 
reservoir, the canals, pumping facilities and the buried main dines and — 
~ surface sprinkler lines, is $948,618 (Tr. 214). The reasonable develop- 
inent cost, clearing of sagebr ush, plowing and developing into irrigated 
lands would be about $105,740 (Tr. 215). This cost. would cover a 500 
acres actually leveled and graded for surface irrigation. ‘The estimated 
~ total value of the land development and the irrigation yer would 
be $248 per acre (Tr. 218-219). | 
The irrigation system was not constructed so that the entries auld 
be farmed as-individual units..(Tr. 230).° Many of them do-not. have: 
access roads and there are no rights-of-way for roads, canals and pipe- 
lines. No measuring devices were installed in the system: by which 
water costs could.be allocated: (Tr..220).: The installation of measuring 
~ devices on each of thie service lateral lines would be required:in order ta — 
allocate water costs to the individual entries. / Such an Installation is 
- not eee feasible (Tr. 231). a a oh ee ee 


VE Tl. The Final Financial A \greements , 


| On J bis 2, 1963, Wallace Reed, J oseph L. Nielsen, Schwarze, Myrtle 
M. Reed. a Crapo: signed notices of intent to. mane final proof. In 
accordance with the ‘established procedure, the Boise Land Office Man- 
- ager issued a “Notice for Publication” on July 10, 1963.. The publi- 

cation of notice of intent to. make final proof was requested by Ryan — 


_ in a letter to the Glenns Ferry Gazette dated July 17, 1963. oe a 
and paid for by Hoodco Farms on October 11, 1963 (G-146- 1). 


Since the Articles of Incorporation. of indian Hill stated, “the « com- 
_ pany cannot deliver water to anyone who ‘has not purchased:one share 
: of stock of the Sas for. each acre or fractional pare thereof of 
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| ook ue lend ee ee area : served on ths Corporatio? ‘the ond aes 


| ; office, on October. 22, 1963, requested submission of certified copies of — 
_- the shares of stock owned’ by the entrymen in Indian Hill in order to - 
ac complete their final | proof (G-11-85). The Jand office. letter stated : | 


. Before your entry. was allowed you submitted. a statement saying that. you had ce 2 
: "subscribed to 820 shares of the company. ‘On your final proof vou. ‘stated that evel ie Mie 


owned 820 sharés of the company, 


‘It will be necessary for you’ to submit certified « copies of fhes ighares of stocke: a 


| owned by you in: the Indian: Hill Irrigation: Company. Because of the strict and — 


prohibitive wording in the company’s articles of incorporation we cannot accept a 


| the water certificates as your legal and permanent evidence of a. water right. 


The stock certificates were then prepared by Hoodco Farms’ attorney o 
(Tr. 1989-1990) and were submitted by Reed on October. 30, 1963. 
_. They were predated March 10, 1961, and signed by Reed as president, , 

Reed was not, at the time of signing, an officer in Indian Hill. The 
certificates state they were “Fully Paid” and “non- assessable.” The 
stock had never. been fully paid’by the entrymen. They.made no pay- 
ments that were designated as being for the purchase of stock. .'The 
entrymen’s attorney submitted final proof for Wallace Reed, Myrtle 
Reed, Joseph: L. Neilsen, ears and ee on. aes 26, (1963 
(G9). - 

The Desert Land rae requires: a cpa of $1 per ¢ acre with final 
proof, Reed and Michener advanced money to make final proof.(Tr. 
1339). These advances were described as loans, (Tr. 890-892; Tr. 1878- 
1879), but. there i is no evidence that ees was ever requested or: 
mace. 3 

On the basis of the Director’s August 14, 1964, an erie 
_ were issued to Wallace Reed, Myrtle Reed, Schiwarze and Crapo. on. 

September 8, 1964,:and to Nislesn on September 12,1964. The entry- 
men delivered their patents to Reed or Michener: (‘Fr. 895-896; Tr. 
_ 1392-1895)... They: were in turn given:to Ryan ‘who sent them to the - 
_ Owyhee County -Recorder:.on “September 23,1964. (G-153) with 

.Hoodco: Farms checks: to cover the recording: fees: (G=149,. G+150). 

_ Ryan requested that the patents be returned to him. They were never 
returned to the patentees: aiter recordation (Tr. 896; Tr. 1394). 


Charles Shearman was ‘killed j in an airplane accident, on March 27, 


1964 (Tr: 1500). Up to the date of ‘his death:he was in control of aa 
the Indian Hill project, personally directing: the. installation: of: the | 
irrigation system and. the grading of the land (Tr. 1502). Laulhere. 
Bdeueeeee to sole control of .Hood:and Hoodco F arms. and subse- — 


, quently, obtained: Shearman’s interest: (Tr. 1506). A few days. after — 


we ‘Shearman’s funeral. (Laulhere discussed the problems in Indian’ Hill 


— with Harvey Proctor; vice: president of Southern California Gas _ 


5 Company, with the: intention of interesting him in taking over the 


| . farming operation: (Tr. 1504). Proctor had agricultural experience’ . 
as: an Pao of. an poraage oe in » Califormia. cus 1504). pu : 
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ie aaitne the 4 area, 2, Proctor. in: late. 1964, inirreed. to gine over’ ‘the bang ‘ 


ae operation and incorporated. the Virginia Agricultural Products. Com- © ee 


. pany in California for. that” purpose... The company was wholly. | 
_- owned by Proctor and’ his wife. . _Mirginia. Agricultural purchased 
20 percent. of the stock. of Hoodco Farms. (Tr. 788)... Proctor became - 
- executive vice. president of Hood Corporation and president of Hoodco 2S 


; os Farms in the early part of 1965 (Tr. 731):, He assumed the super- 5g 
ie: vision. of. the Boise operation | of Hood. and. had full Tesponsipility hr | 


4 1 for. the Indian Hill. farming operation. (Tr. 732)... | a ae 
~ Taulhere wished to obtain a loan for more than the 2 $125, 000: altered a: 


be Travelers Insurance. He opened negotiations with Northwestern | 


Mutual Life Insurance. Company seeking additional financing. On 
- “May 29, 1964, Northwestern Mutual Life Insurance Company made. . 
aoe: commitment. for a loan of $1, 200,000: which. was later, on March 8, - 
— 1965,-reduced to $705,000 (C-4). “Unda Northwestern’s: commitment, 


the joan: would be, disbursed when, 4,461 acres were patented of which | 
~ not. less than 3 BOD: acres were developed. and equipped for irrigation. he 
The commitment provided that if any entryman desired to repay: all. . 


of his indebtedness to Indian Hill Trrigation Company. and Hoodco. _ | 


_ Farms during: the term. of the. loan, his land would be released. from. - 
the mortgage and assignment. on. payment of not. more: than $300 
per acre plus a premium of 5 percent. (C4). = = 
| The initial portion. of the loan.was to be fe $200 | an. acre on 14 53 
acres owned by. Hoodco Farms and 1. 500. acres owned: by. the. five 


Z patentees, rounded. toa total of $460, 000... The loan was to be secured ee 


by. a. real. estate. mortgage. by. ‘Hoodeo. Farms to Northwestern. on. the 


section. 16. land purchased from Reed and Michener, 753: acres. of — 4 
~Hoodco’s patented land, the. mortgagor’ S rights tol 500: acres: of land — 2 
oF the five patentees; ihe. sprinkler system ‘and. ‘irrigation: facilities. 7 
. owned by. Hoodco, assignment. of all: of the. notes, mortgages. and 
stock pledges of the five patentees, and:a note. from Indian Hill to. 
~ .Hoodco in the: amount. of $464,860. ‘The loan: was to be. ‘guaranteed . 225 
“by. Hood Corporation and Laulhere. ‘The: proposed Joan would be 
for 20 years to be paid in annual installments and. bear an | interest. a 
rate of 6 percent. 7 is 
On January 22, 1965, Reed and Michenee pe ee a new. 7 agree: _ 


| hear with Hoodie Farms concerning the entries (G-126). Hoodco — 
: agreed to pay Reed. and. Michener $17,419. 17 for delivery to. Virginia 
_ Agricultural of $10 per acre options on the entries of the five patentees; 


$24,386.33 for delivery to Virginia of $10 per acre options on entries a ; 
es Charles E. Barnes, Norma Barnes, Garn, Marjorie K. Michener, 
Raymond T. Michener, Charles Shearman Estate and Ollie Shearman - 


“i, (provided that if Shearman entries. are. granted oe to Js BRUAEY, ¢ 1, 
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1983, ‘these. pare (ne fol, a ‘sbtained), ‘and $56, 000° in ire. equal Seid 


“avnial. installments after. obtaining these options; $29, 596. 80. for de- . 


_ livery: to Virginia of _ uae acre oe on entries of: Blackwell, | 


a. La an ‘gAlditional: $1, 300 for the Hon en or Nielsen. options. The total 


payment under the contract was $198, 702.30. 

~~ On January 19, 1965. (prior.to the new agreement ‘pith: easy, 

Aan of the patentees. executed an option agreement and a deed of | 
“his: entry to Virginia Agricultural (G-360 to G-364). The agreements _ 


- granted Virginia Agricultural the option of. purchasing ‘the desert 


land entry for $10 an acre subject to the February 19, 1963. notes, o, 


morte gages, and agreements between the patentees and Indian Hill 


and the August: 15, 1963 notes, -mor tgages and agreements between — Z 


the patentees and Hoodco. Farms. | ‘On Je anuary 22, 1965, Reed and. 


~ -Michener’s attorney delivered the documents to an ‘escrow agent, the — 


: -attorney for N orthwestern Mutual. The option was’ “completed by . 


Virginia Agricultural | on March 9, 1965.. The purchase money, 


| amounting to $15, 600, was ——- with the escrow peer on. ne i, i , 
| cee (O06, seat | ae | a se 


| The: first: two issues, ‘as Ghee each entty was. inads ands is ie ie 
| ined with 3 no intent on the part of the entryman. to reclaim the lands 

‘and is not maintained in good faith as: required by section 1 of the 
-act of March 8, 1877 (19 Stat. 877,43 U.S.C. sec. 321), and (2) whether ~ 

patents issued to Wallace Reed, J oseph L, Nielsen; Robert R: Schwar ze, 


Myrtle M. Reed, and George. L. Crapo. were ‘erroneously. issued or 


obtained by fraudulent or improper means; are 5 related: and will be ‘ 
discussed jointly. © | | | oo 
The intent of an. eee nade the Desert: Tana Law isa con- 3 


| ‘trolling: factor as to good faith and legality. of the entry. The law : x 
_ states (48 U.S.C. sec. 821), “Tt shall be lawful for any citizen * * * 


to file a declaration * * * that he intends to. reclaim a tract of si | 
land * * *.” “That. intention is the very essence. of the condition on’ 
which his entry is permitted. ” Chaplin v.. United States, 193 Fed. 
— 879, 881 (CA DC 9, 1912), cert. denied, 225 U.S. 705. 

The Goverment: contends that the entrymen had no een of 


= reclaiming at the time they filed their desert land applications aS eVi- 


denced by the preparation of the application by Reed and Michener 
from facts not known by the entrymen, by acceptance of all planning 
of how their entries were to be reclaimed and irrigated by Reed and 

Michener, and by their lack of. knowledge of the requirements for — 
entry. The use of services of persons knowledgeable 3 in reclamation . 
of desert land and reliance upon them in the development. of plans — 


is not inconsistent with a bona fide intent to reclaim. At the time of . 


filing of their applications the pa eee ned before non a plan for | 
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reclaiming which, on ita: face at Teast, peer practical and 1 within | 


their financial. abilities: They were. to’ obtain the’ necessary | funds 


_ through.a 40-year loan under the Small Reclamation. Projects: Act. 
- If this loan had materialized the entrymen might well have reclaimed: 
the land through their own. collective efforts. “At Teast they intended to. 
do. so. | | | | 
Their intent, however, changed. This cane eed at the meet- 

ing of I February 12, 1963. The entrymen there decided to. abandon 
further. efforts to obtain the reclamation loan and to follow another 
course. The testimony concerning the meeting is somewhat indefinite. 
The witnesses were either reluctant to testify with specificity or had — 
an Inexact recollection of the discussion. ‘The evidence definitely : 


2 established. (1) that the entrymen. were presented - with an alternative 7 aa 


and .(2) that.one of their choices was to pay. $983 in. cash and assume. a 


| ie $12, 000. to. $14,000. personal. risk. The other alternative was the. sign- 


_ing of mortgages, notes. and. leases. A memorandum notation of the % 
: Meeting made by Michener (G-367), stated : | ee 


Proposal. to develop er ound through a Travelers: loan. explained by. “Wallage . 


oe Reed: Members| asked. ‘to. gs within 16. days. whether. they Wished. to 2 


Belcan aaa ; 
ia or der to par ticipate they would: 
? “Put up 988.00 in. Seah 
ee Assume 12—$14, 000 risk 
If ey dia not a ariiipiie members were asked to either pelingnish their 
: filings. or sign mortgages, notes and leases covering the: posts. of develdpment;,. 
| Biset ine atieace at 9 80pm. Hh Get : 


men ‘involved: coneaie in ‘addition. “to signing ‘mortgages, ee ; 


and leases covering the costs of development. ” “The entrymen., knew 
from the first: that they were going to mortgage their entries as evi- — 


- denced by the statement. of: “Financial Condition” made to the Bureau aes 


of Reclamation (C-16-2).. Furthermore, it would hardly have been — 
_ hecessary to ask the entrymen whether, in order to continue to par-. 
ticipate in. the. project, they preferred 6: pay $1, 000 in cash and as- 
sume a personal risk of from $12,000 to $14,000, or to sign non- 
recourse notes and mortgages. Two of the entrymen testified con- 
cerning payment of $10 per acre for their entries.. Schwarze stated : 
At this meeting that you referred to. that you asked. me of, where the first 
agreements were signed,. there. was some discussion © along that line, and as 
near as I can recall someone asked. Wally at that meeting, “Suppose this thing 


‘really goes. sour, the whole project is a failure, costs. too. much money, or some-— 
thing, not feasible, what will happen? And Wally, the words he used I don’t 


| ---yemember but there was ‘something about. $10° an acre broughten up.. He felt . 


= ‘we could certainly realize that much out of it. Now that’s: real vague. but I 


do have a recollection of $10 there. brought Up. - There. was. nothing firm, I 
don’t think anybody felt it. could be. interpreted as an offer in. aly way. (te. 
. eae : er 
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; -Garnw was more deanna” Te testified : : | - 
It was my understanding that Reed and ‘Michener_ were going to g0 ahead ey 
_ and develop’ or try: to develop, the project On their own with their own money 

and ‘they would pay. us. $10 an acre for ground undeveloped prior - to ‘patent. 


Now whether it. was that. way ¢ or not Ido not know; aoe that was my understand- _ a 
ing of it. (Tr. 1700) me, C8 Me cten, oleae Sg, ates a 


2 : He ‘also elated: 


: I knew I couldn’t sell, or turn’ ‘something’ over to them until I Ee Antone. 
and a didn’t think it would be ‘until after oad But I ‘didn’t think T ‘had any a 


| . alternative on the matter. (Tr. 1101): 


‘ From this testimony it is ‘apphtert that seenputtiel of $10 | an acte was 


- : tied i in. with ‘the’ second alternative. presented to the entrymen: at the 


. 3 meeting and was made: a condition for their participation, which would 


_ account for Norma. Barnes’ statement that “it'was my understanding - 


- from there on that I had lost my hopes of. ever having the income from 7 . 


the land that I-had ever anticipated” (Tr. 1018). . This. would also a 


a account for the fact that Schwarze, Bendixsen and Sargent decided — 


ite to abandon further participation which would not have been otherwise z 
logically motivated. The entryrnéen, therefore, abandoned their orig- 
inal intent and: decided to deliver their entries to others. for reclama- ~~ 


- tion and to accept $10 an acre wheii title could be transferred tothe’ 


a developers. Each of the entrymen testified that they . did not enter | 


into any agreement to sell their entries, either before or after patent... ° 
~. In the sense that no formal or written agreement was executed, this 


testimony was undoubtedly true. N evertheless, they reached an un- 


derstanding with Reed and Michener on ‘February. 12, 1968, that iF - 


| Dey. would sell after patent and for $10 an acre. 2 
The existence of such an understanding or agreement. pr tae | 


Ls motivation for: subsequent. actions’ of principals involved in the devel-. 
opment of Indian Hill which would otherwise be. inexplicable. These _ 


‘actions include (1) the. agreement: with J olley-Ore- -Ida'-Motors, (2) - 


7 the agreements with Shearman, (3) the method of recording the Shear- 


- man transactions on the accounting records of Hoodco Farms,.and_ (4) 


the documentation of the transactions. The- -existerice. of the under- e 


aS. standing or agreement to sell. for $10 per acre, also explains: | 


Pee 1) Why the figure of $10 j per acre appears consistently and without : 
_ ation throughout the subsequent developments and documenta- 


tion—in the February 18, 1963 Lease and Land Development Contract - a 
_ with Indian Hill (G-87 4) ; in the offers of Hoodeo Farmsto the entry- 


; men of August 15, 1963 (G-118 to G-125) ; in the options to Virginia 


| Agricultural of ar anuary 19, 1965 (G-360 to oe In the account- — 
ing records of Hoodco Farms (G-114). oe? | 
7 (2) Why the entrymen- would. obligate. their antics or - $300 oe : 
acre without: any ‘obligation: on the pee of the bagasse) to De ea : 
| a astipulated amount on the proj ject.” ) | 
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3). ‘Why the ies would execute series. of documenta without = - 


oS a single protest, of record, in.many instances without understanding = ny 


Se the contents and without retaining copies for. their own files.» re ae 
gts) Why. the patentees finally sold their entries. for $10 per. acre. hue 

"without, an arm’s length negotiation of the selling price or even any irs 
Ms direct, contact with the purchasers. | | 


(5) Why Hoodeo- Farms rather than. the’ entrymen paid the: abe ‘ 


vee lication fee, the recording fee, and reimbursed some of the patentess fe” 


for their payments made in connection with their entries. 


(6) Why the patents were e collected ny. Reed and retained ~~ Hoo deo 7 ee 


| Farms after 1 issuance. 


. rocliins the land for the entrymen S own use or. r their own maximum | 


cs benefit.” 


Lhe F olley-Ore-F da A re ‘Reed said Michenes neaotiaked ithe 
, “Lease-Option Agreement” (G-350, C-28) with Jolley and Masterson, ae 


~ obtained their. understanding or agreement with the entrymen, and 


then signed the contract oe). ~The document provided i in 2 part: aca | - . . 


. | et Purpose. and. Scope | 


_ Tt is. the purpose and scope ee this ivicamient to. dating ae forma 5 OF - 


a a, crop share lease with options to buy the following described lands and - 


| filings in Owyhee. County, State of Idaho, near Hammett, , Idaho, ~ 
to wit: [the Indian Bil entries and. section B16, ‘ - : 
es Lerm, 7 | | 


cs modified under the provisions of: “Options”. 


ae Availability of Titles. 


Lessors. warrant iat a firm eee can be furnished by them to See- | 


tion’ 16. As to the balance of the area, Lessors warrant that the same 
eee held under desert land entries. and that title can be furnished upon 


the Lessees furnishing a bona fide entryman as purchaser. It is agreed — 
that the Lessees may take a long term renewable lease extending to the — 


‘The term ‘of the ease. Option ‘shalt. be five ©): years, except as PP ible 


patent and supported by.a mortgage covering: the development costson. | 


the desert: land entry. ee 


= : Purchase Prices — 


~ $200.00. to May 1, 1968. 


ooo. Ibis agreed that the purchase Le per developed acre > shall be a as 7 . - 
. cou | a ee ae a ee 


- $200. 00: plus Lessors’ 1963 crop aa to, or anuary. 7 1964; : em - - - 
ing that at ‘least. 500. acres: have. been purchased or long-term 7 ‘< 


~ leased at. this time,. the ophions. continue as. s follows: ane oe . 
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$250.00 to o May 1, 1964. 


. $250. 00 plus ‘Lessors? aA zs, nok to Jaa anuar y sis 1965 eee: Sia 


ing that a total of at-least 1500 acres have Been’ purchased or 

7 “long-term leased by this aay the options continue as s follows: : 
~ $250.00 to May 1, 1965.. ae : 
$250. 00 plus Lessors? 1965 crop share to January a: 1966. 

‘al of the above prices aré subject to a 5. ‘per cent discount.” 


The Lease-Option Agreement also provided that. a olley-Ore-Tda y was | 
7 to, recelve nee founihe of the potato. crop, one- half of the ¢ grain,: one- . 
half of the hay, one-half of the alfalfa seed, and three- -quarters of 
the beets. Reed. and Michener. agreed to provide. one serviceable 
— road, to pay the cost of leveling the’ Jand and ditches, and $5 per acre 
for the. first plowing. The agre eement. could be terminated by mutual 
| consent. of the parties, by Ore- Tda Motors upon: notice by December 1, 
or by Reed and. Michener if their gross return fell below $50. Der - 
cropped acre... 2. 
The Cane cantanda (Gov't I Brick, /p. 21-29, a. Gov't Reply 


3 Brief, p- 9-13) that the agreement. was a.coutract to sell the desert land ~ 


: entries. *. The contestees argue (Shearman. Brief, p. 14-17) that this | 
was merely an agreement ford the substitution of entrymen.. | 
- The agreement is:so indefinitely worded as to leave the intent. and 
| purposes | Sof the party open to construction. © The terms “with options -_ 
to buy” and. “purchase prices,” “leases or sales,” and a stipulated ‘ ‘pur> 
_ chase price” as used in the agreement indicate an intention to ‘sell. 
The stipulated amount of from. $200.to $250. an acre is definitely di- 


rected to a sale of the entries. The payment for each 320-acre entry. ; = 


would be either $64,000 or. $80, 000 depending when the option was 
exercised. The parties could not conceivably have contemplated pay- 
ment, in this amount for the mere privilege of substituting bona fide 


entrymen. The substitution of a bona fide entryman would have been | i a 


of no benefit to J olley : and Masterson. The. agreement nust, therefore, 4 


_ have contemplated either a sale of the. entry or the substitution of en- 


trymen under the control. of Jolley and. Masterson for entrymen.con- | 
trolled by Reed and Michener. In either case, Masterson and J olley — 
were looking toward the reclamation of the entries for the purpose of 
acquiring ownership. - 
The contestees argue ‘Ghenraan Brief, p- 4416) that the Master- 

-son-Jolley agreement did not constitute an enforceable instrument _ 
in view of its loose and j imprecise language; that, at most it constituted 
only a purported offer which, in fact, was never accepted; and that — 


| _ none of the entrymen. had authorized Reed and Michener to sell their . - - 


se «The brief filed on: pehalf of. the Government will be forked to as “Gov t Brief” of. ae ae 
me “Gov't ‘Reply Brief ;” that filed on behalf of Ollie Mae Shearman and the Estate of Charles — 


R.. Shearman, Raymond. I Michener, Marjorie K..Michener, Wallace Reed, Joseph L. Niel- 
sen, Robert. R. Schwarze, Myrtle M. Reed; and “Hoodeco Farms, Inec., as the’ “Shearman’ 
‘Brief ;” and that filed on behalf of Charles . Bees Norma 5B. Barnes, Blaine Le. Garn and 


‘George L.. aie ay as the. “Barnes Brief.” | 
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Seiiiries © Thies may very all be. But. what we. are noe denis > 


is the. good faith and intent of the parties. in their: relationship. with: - 


the. Government. The. evidentiary. importance. of the agreement: does 
not lie.in its legality. or enforceability, but i im 1. what its execution dis- 
closes.as to good faith and intent... - 

After the F ebruary 12, 1963, understanding, the cuiryaen signed. | 
leases. ‘under which they would receive $10 an.acre for their entries. — 
Reed and Michener were convinced. that: they had, sufficient control of 
the entries or of the entrymen that. they could execute an. agreement 
| with Jolley and Masterson which gave Reed and Michener, not. the. 
entrymen, a, share of the crop grow non the entries and. which alea pro- 
-vided for the, payment to Reed and Michener, not the en trymen, of from. 
$200 to $250 in the event of transfer. of ownership. of the entries. The 
: subsequent developments | demonstrate that. they actually. did. have. 

such. control. | When. five. ‘patents were. ultimately issued, Reed. and. 


. Michener. promptly, delivered them to others and, in. due course, de- : 3 


livered deeds to the: entries for. which. the entrymen | were. to. receive. 

— $10 per acre i accordance with the understanding and intent acquired - 
at the February 12, 1963 meeting. Obviously, the -entrymen’ had. | 
agreed to have cee reclaim. the land and to retain the. benefits of 


. ; ‘reclamation other. than the $10. per acre. They were no longer. acting : an 
in good faith with an intent through their own efforts or ingenuity | to 


‘a reclaim the desert. Jand in their entries. All of this occurred - prior to 
March 13, 1963, when the entries were allowed by the land office and, 


_.. for the first time, the entr rycen had the right to make e entry and begin Se 
reclamation. — | - 


The A peer Ww ah 8 ae At the time ‘that: Reed ak . 


7 Michener signed the Masterson-Jolley. Jease-option agreement in Feb-— 


— ruary 1963, "Shearnidn acquired one-third of the Reed and Michener 
interest... The Government, argues that: that- interest. at this point 
was the right to the development and the farrning of the project which: 
“is equated. “with “ownership” (Gov't Brief, p: 36, 106). - The contestees 


_ elaim that, “The record shows: that any. purpotted: understanding. 


among Reed and Michener and Shearman that amounted to a ‘partner- 
ship’ pertained only to the 1963 crop” (Shearman Brief, p. 48).. What. 
Shearman did acquire for his ‘agreement to finance. the project was 
one-third of the total interest:he obtained by his subsequent agreement, 
_ in July 1963 when he assumed the entire ie aaa for the eons | 
ment of the irrig ation system. Sit | | >, 
The J uly. 1963. agreement between. Shearman and Reed. and Mich: : 
“ener, is, evidenced by a. Jonghand memorandum (supra,. p.27).. This 
7 ‘memorandun discloses an, agreement: by, Shearman. to- pay Reed. and . 
~ Michener, with. reference. to an. interest. in 4,500. acres of Indian. Hall. 


: _ ne oe 000 3 in. installments with a an. additional oe 000 3 in h “payoti, irs 
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3.4 seat an ‘agréomont i Reed aa Michoner ‘ot 6 promot desert oe | 


ert “within five d) miles of the borders « of” the Indian Hill entries. | 


- The contestees ’ ‘argue that. the $200, 000 was. ‘payment for past serv- 
_ dees of. Reed and Michener or: “the amount. Reed and Michener had a 
In [the project] that Shearman was to recognize and: payoff,’ aes (Tr, | 


1652; Shearman Brief, p. 20). But the agreement to pay $200,000 ; 


to Read. and. Michener could not have been. for what. they had in the. oe 


proj ject. At that time, Reed’s and Michener’ s contribution had been 
(1) the development of the engineering plans upon which they had 


3 placed. a value of $12,000 in the report to the Bureau of Reclamation oe 
_ (C-16-2), (2) the construction of the itrigation system under acon-. 
_ tract with Hood Corporation | which would provide them with a hoped-- 


for profit of up to $30,000 and which provided Hood with a possible 


- 7 profit of $8,000, and. (3). a farming contract with Masterson and J olley — a 


under which they expected to receive a return on a share of the crop. 


Shearman would hardly have been willing. to pay $200,000 for the ae 


| engineering and planning activities of Reed and Michener and their - 
| disappointment at not making a: profit. onthe construction and farming ‘ 
contracts when’ Shearman himself had shared i in that disappointment. | 


The memorandum agreement, however, is fully explained by one of — 


| ‘the documents drafted to make that agreement. effective. The Au- 


- gust 20 1968, offer from Hoodco Farms to Reed and. Michener (G-117 yo 


| shows on its face what the $200, 000 ‘payment. was for. Under that.’ . 


a document, Hoodco Farms agreed to pay: Reed and Michener: 


$30, 000 for Section 16 : " & ae 
97,200. for delivery of title: to 1 200. ‘acres se ide in Ane entries a 
44, 000. for delivery of title to an additional 1,840 ¢ acres. 
96,000 for delivery of title to the remaining land in ai Tadian 7 
| _ Hill project, $26,000 to be paid upon performance and — 


7 the remainder to, be paid i im: equal annual: installments. aes 
The agreed een total $197, 200.: Kiser, who prepared the docu: 


ment, testified that the difference between. $1 97, 200 and the $200,000 


1S represented by. the $2,800 offer made to Myrtle: Reed in another : 
— document (Tr. 1981): Other. documents executed by. Hoodco Farms: 


at the same time offered to pay the entrymien $10 per acre for title to | 


the land in their entries, which explains the “payotis 20 000” in ex-- 


hibit G-115. The entrymen executed the notes, mortgages and agree- 


~ ments dated February 19, 1963, and August 15, 1963, which effectuated e a 
the July 1963 agreement between. Reed and Michenee and. Shearman ee 


Pe cain placed Shearman in complete control of the land. ‘This constitutes _ 


- further proof of lack of intent of the entrymen to reclaim. | Be oe 
: Recording of the Transactions. There is further ‘substantial evie et 
| ones of the ultimate: purpose of the. documentation. The: financial 


2 liability ¢ that resulted was s recorded « on ‘the books of Hoodeo Farms Pee ; 


ee a 386] ae UNITED STATES OF : AMERICA VU. “OLLIE MAE SHEARMAN 421 sath 2 


ie _ ET. AL, IDAHO. DESERT | LAND ENTRIES—INDIAN HILL oe 
Ot eas ais December 30, (1966 Wig” tase se ou 


ee oS Under date. of August. 31, 1968, yn made ‘the flowing - 


a Sonny) in the aorouae journal of Hoodeo, Farms (GaMAly: 


a - Hem deseription ap ‘hes ae | Debits ef “Credits: — 


—s awe ewe eK : 


| ae ‘State age os oe ‘aes 


To record the ac- | 
cepted offer of 
~~ Hoodeo Farms, 
Tne. to Wallace , 
Reed, Raymond 
T. Michener - 
~ et-al..for pur-— 
— chase oF lands. | 





The $19, 312 j is als. reer amount: fd to the State of isi for re | 
section 16 land. The $232,000 | eredit represents the $197,000. agreed 
to.be paid to Reed and Michener and the $10 per acre agreed to be paid _ 
to the entrymen. This amount was posted as a liability on ledger 
accounts (Account No, 203) entitled “Contracts ee under ae 
names 5 Of the individual ‘entrymen as follows: . 


Exhibit No... . eee a Contracts payable ee | : Amount. = 





= iy. G-114-47. a erase - Charles BE. Sad Norma E. eee : $6, 400 2 a. 
; peal ea Warren J. Bendixsen.____.-.------ 1,600. 
~ @-114-50__--_-_| Velma R. ‘Blackwell: .---22--------| . 3,200. 9 =. 
. G+114-53. 22 George L. (CYapOses cise ee ce) | 8, 200": 


. (om hy my vane Blaine L. Garn_____---.-._.------[ 3,200 


 G-114-55___._-_| Roger B. OUPER in ots eae ee ah al — 8, 200: 
G-114-56__.__-.| Joseph L. and Margaret Nielsen-_-____} 6,400 


G-114~57_---- | Reed and Michener.__.__--_--.-_-| 197, 200 


ec hf 1: eee ‘Myrtle M. Reed____...-_..-------| 2, 800 


G1459.. | Charles H. Satgent-._..-2:------21| 1,600. 


| 7 “ G-1 14-60. ------| Robert R. Nii aoa oe ee - 8, 200: - a 
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The $944, 312 9 appears on Hoodeo Farms? Balance Sheet of October 31 1, i: | 


ys 1968 (209), a8: 

3 Pe ie Tirigated ‘Tand- Owned — 

5,288.8 Acres: @ 46, ig goad, 312° 40 eh 

Ryan testified he had no information that the offers of Atigust 1 15, 
1963, had been accepted (Tr. 349, 1698) ‘and made his entries on the 
aseeiotion that they would be (Tr. 849). The contestees contend 
that the bookkeeping entries should not be accepted as reflecting. a 
sale ofthe entries over the testimony. of several witnesses that the 
-entrymen had never sold or contracted to sell their entries prior to 
patent (Shearman Brief, p. 30-32). Ryan’s bookkeeping entries 
would not create any lability for Hoodco Farms that did not other- 
wise exist. Nevertheless, they disclose what was or was to be achieved 


; by the execution of the documents. prepared by Kiser in July and 


August 1963. ‘Ryan clearly stated the intent in Hoodco Farms’ books 
by the entry that the purpose was “to record the accepted offers of © 


Hoodco Farms due to Wallace Reed, Raymond T. Michener et al. for 


the purchase of the lands.” “At the time Ryan made this entry he was" 
in a position:to know what was intended by the ag reement between 
Reed, Michener and Shearman: He was an officer 4 in the company. 
At the time the entrymen were permitted. to make entry they did 


not. intend, through their own efforts, to. reclaim the desert Jand in’ ian 


their entries. What. they did intend was to transfer possession and 
control for reclamation by aud for the benefit of Hoodco Farms. 

The. contestees point to the fact that none of the documents can. s | 
construed as a contract to sell any of the Indian. Hill entries (Shear- 7 


i mau Brief, p. 29). and argue that this is indicative of the good faith . 


of the entrymen. Since the entrymen were well aware “that. they 


could not. make executory. contracts to convey” title to their entries it’ | ; 


| “would have been strange indeed if.they had done so. But. the absence. ee 
of such agreements. ‘does not pr eclude ‘i inquiry ‘into the PUTpopes, and om, 


results of the documents that were executed. | | 

Those documents placed Hoodco Farms in a position, as 2 Dracheal = 
matter, of forcing a sale of the entries after patent. Hoodco Farms 
could slct not to continue to farm the entries. Such an election would 
require payment by the entrymen. of their notes (amounting to $96,000 
in. the case of a 320-acre entry). They were not in a financial position 
to do so. Even if they had been -financially able to retire the notes, 
ordinary prudence would have prevented such action. Consideri ing 
the results for the entrymen as a group, the notes for 3,688 acres w ould 
have required payment of a little over $1,100,000. For this, the entry- 
men would have received unencumbered. posséssion of their-entries:. 


_ They would have received stock and become only part owners of the — 
Indian Hill Irr igation Company since, by then, the project had been. ge he 


a — expanded to include several other entrymen. ~The Indian Hill Inri-: : 


gation Company, wou own ‘part of an ir rigation system valued, ae. Le 
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rare to. nares Hill's Balance Sheet. as. “él Tae: 30: “1965, av 


$481, 130. 10.. Hoodco. Farms would: own: the engines and. the laterals. ‘ 
‘necessary. for operation. ofthe system; As. part owners. of a. part. Ol. at fy 

an irrigation system, the entrymen would have :been In“ a. position. OL 

having to negotiate with Hoodco Farms for the. purchase or rental ae 


4 of the’ remaining portions of the. system. | 


_ Even after. obtaining: the use of the remaining: portion of fie eaters | 
the’ entrymen still could: not farm ‘their - lands without further sub-_ 
stantial expenditure. ‘Since the system had never ‘been designed to. 
permit. farming of individual entries, it would. have had to be recon- 
structed and meters. would. have. to.be -installed.. In. addition, the 


entrymen would. have: had:to construct access roads to ‘serve their’ — 


entries. - “Any individual’ ‘entryman who wished’ to redeem his’entry- 
would be in a far more unfavorable position. He would have had ‘to 
* bear all of the reconstruction and ro oad’ building’ costs. ' The expense 

involved makes the redemption econonrically imsound:: 7 


~The documentation of the tr ansaction between: the entry and - 

- Hoodeo Farms gave the corporation the: power ¢ of acquiring the entries 
after patent had been issued. The offers of August 15, 1963, and the 
mortgages, notes and- agreements dated ‘February, 15. aul Anieiats 15, 
were drafted for the’ DONO of achieving ee indirection what the 
| Desert Land Law proscribed. Paes | wh, ae | 


_ The contestees assert that. to oval” on “the issue of baa: faith the 
| Government must prove that the entr ymen ‘intended to enter as.dum- 
. mies for others at the'time of filing their applications : and that al change | 
of intent after application is immaterial (Shearman. Brief, p. 32). 
They rely upon Wéiliomson v.. United States, 207 U.S. 425, 460, 461. 
(1908) and United States v: Biggs; 211 U.S. 507, 521 (1909). 7 


The Williamson case; supra, arose on a char, ge ‘of conspiracy to com-. 2 
mit a subornation of perjury under the Timber and Stone Act. The F. 
perjury was based .upon_an affidavit. required by the Commissioner of 
the General Land Office in relation to final proof, which affidavit was. 
not provided for. in.the statute. The Supreme Court held. that the 
Commissioner : could not. require ‘such an affidavit in the absence ofa 
provision in the statute and, therefore, dismissed the charge. The. 
| Court stated :. | , | 


It remains. only to consider whether it was: within. the power of the Coens 
. sioner. of the General Land Office to enact: ‘rules’ and regulations: “by which an 
- entryman would be compelled to do that at the final hearing which. the. act of 


24 Congress: must be construed’ as having expressly excluded in order’ thereby to. , 


deprive the entryman of a right which the act by. necessary” ‘implication. eon. : 
i ferred upon him. To state the qui estion is to answer ite | Hae & . , 


‘ uae Indeed, we cannot perceive how, under ,the statute, 1 an. 1 applicant: has ae 
- An. good faith \ complied y with the requirements of the second section om the act, and 


ADA: _ DECISIONS oF THE DEPARTMENT | OF. THE. INTERIOR (73 LD. 


: pending the: publica ton « of notice, ps contracted ao: convey, “after patent, his 


- is rights j in the land, his so doing could operate to forfeit his right. 


In the Biggs case, supra, the Government sought. to prove a con- a 


_. spiracy to defraud the United. States on the basis of a contract to sell a 


_ Timber and Stone Act entry which was entered. into after entry. but 7 
prior to patent.’ ~The Court said: ee tte Pog 


tt is insisted by the Government. that, however conclusive ‘may be this ruling ces 


“as to the power of the applicant to sell after application and to: perfect. his entry 
. for the purpose of : enabling him to. perform such contract, that ‘such’ ruling. does 
: not conclude the. contention that. @ conspiracy | formed. to induce an. entryman 
who has made his application to ‘purchase subsequently to. agree to. convey his | 
interest in the. land would bea violation. of the. statute.. But we are constrained 
to: say that. this. is a mere distinction without a difference, The effect . of the > 
ruling in the Williamson case was to hold that the prohibition of the statute 
~ only applied to. the. period: of original application, and ‘ceased to. restrain the. 
power of ‘the entryman to ‘sell to another and pentedt his ay, for the purpose 

of transferring the title after patent. dt 


The Timber and. Stone Act (20 Stat. 89 (487 g)) ¢ since. ae (69 
Stat. 484 (1955) ), unlike the Desert Land -Act, contained. no. expres- 
sion of: congressional intent to restrain. alienation after.entry. How- 
ever, aside from this distinction, the Court. assumed. that the entry- 
man had acted 3 in good faith or-had complied with the requirements 
of the statute. Neither. of the decisions i 1S factually - analogous, to the 
instant. ‘proceeding. Neither would s support the conclusion that an 
understanding or: agreement ‘to surrender possession and. control of 
a desert land entry for reclamation and ultimate aoquisition by. a cor- 
poration would receive: the blessing oftheCourt. | | 
Both. the Williamson case, supra, and the Biggs case, Supt were | 
: discussed and construed i in Chaplin v. United States, 193 F. 879 (CA - 
~~ DCY, 1912), cert. dented, 225 U.S. 705. (1912), a criminal prosecution 
for pound: ‘to. ) defraud. Tn Thaplin, the Court, states, Ae page ; 
ea | : 


| The” cases of Williamson Y. United States, “207 US: - 495, 28 S. Ct. 163, 53. L 
ed. 278, and United, States ve. ‘Biggs, 241 U: Ss. 507, 29 §. Ct. 181, 53 L. ed. -805, 


cited by the plaintiffs in error, decided no principle. applicable to the case at _ 


bar. In the Williamson case it was held that under the Timber. and Stone Act, 


~ after an applicant has made his preliminary | ‘Sworn statement concerning. the 


bona fides of his, application, and the absence. of any contract or. agreement in 
| respect to the. title, he is. not required to swear again. to such facts on final 
proof, and that a regulation of the Land Commissioner exacting such an addi- B 


tional statement at 'the time of final hearing | is invalid. * * * In the Biggs 


case it was held that, while. the Timber and Stone Act. ‘prohibited an entryman 


from entering . land. ostensibly for. himself but in reality. for -another, a.con- . 
—spiracy_ formed to induce an entryman who has made i in good faith his allega- ie 


Se Koes 


: no violation of the ae “In daome : y. Church, 193. U.S. 510; 24 8. Ct. 512, 48 a 


: ol ed. 769, cuunder. the. provisions of the ‘Timber Culture | Act, which act, as. . 
does the Desert Land A‘ct, requires the applicant to make aftidavit. that his | 


oe entry i is made for the cultivation of timber for his exclusive use and benefit, and: mae 
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. that t the. aplication, is. caeae in, 1. good faith. and not ‘for the 1 ‘purpose of specula- oe, 
~~ tion or for the benefit of another person, the Court Tecognized ithe right to 


assign “if the entryman has complied. with the statute and made ‘the entry in. ~ 
good faith in accordance with the terms of the law and. the oath required of him 

~~ wpon: making such: entry, and: has’ ‘done. nothing inconsistent: with the terms. OL, o% 
the law.” In brief, it is clear from the. ‘authorities | that. an entry upon. the - 


public. lands made not in good. faith, or in. evasion of the provisions of the law, 


is a fraud upon the government ‘and a combination ‘of: two or more persons TO. 


induce others: to. make’ such entries is ‘a conspiracy ae erg Dy section 5440. 
- ofthe Revised. Statutes (U. S. ‘Comp. St. 1901, PD 3676)... ae 


«Sones ve United States, 258 U.S. 40 (1922), isa ‘suit brought to re- 
cover the value of lands allegedly. obtained from the. United States. 
- through. fraudulent’ inducement. and. deals ‘with a. situation similar to ~ 


this case. s ustice Holmes, os for the > Court, ‘stated (et Pp. 47 Ce 


i | 48): 


‘We. may assume for. the } purposes of decision that the agtesment: and inontenge ; aE 


: were. not unlawful. on: ‘their face and: that. the ‘defendant took: pains. 0, make = 


them. known. to the authorities ; ‘but: obviously they might ‘pe made ‘an. instru- ee 


ment’ for the schemé: alleged. _ They were prepared” in contemplation. of a. plan . . = 
to. collect old soldiers’ for: the ‘purpose of: making entries, . ‘the: defendant paying — ok ee 


an agent five. dollars. a piece for: every. coutract brought in, The defendant ad- 


so mitted. that he. looked. to ithe land,. not ‘to the soldiers, as his. security: and that. - 


o) he supposed. the soldiers would ‘sell the land to pay ‘their debt. ‘to them. - “The 


 Jand \ was timber land.‘ There was evidence that the soldiers were not intending 


~ to make their residence. upon it; that the. agent. employed to get their contracts | 


knew. that they were not. intending to; thatthe defendant. treated the intent — 


a8 as matter: of indifference, and in his. ‘conversations. with : the agent indicated 3 


an expectation to get the. land. for himself or his nominees, without the, need. for ae 
ee preliminary. contract: “to. sell to, him. He. did ‘get four’ of the nine ‘parcels. | 


oo : Without going into ‘details itvis evident from the way in which thé whole ‘busi- . “ a 
oo ness was. ‘transacted ‘that ‘all hands: proceedéd on the notion. that. if the entrymen. ~~ 


7 put. in. a. periodical appearance on: the land they would get: it, and that noone — ae 


a troubled himself. about. actual : intent provided ‘the. affidavits were in-due form. ne ae 


Tt is impossible to. ‘say that, the. evidence did. not. ‘warrant L finding -f the defendant | 


guilty of fraud.. 


e4 ; At the time that anes was nee on n the eee lands. on. Vv Indian Hill 


the. entrymen. were not acting in good. faith but. with intent to evade | 
the provisions: of the law. The patents were, therefore, erroneously | 
issued and obtained by fraudulent and improper means. Asthe Court - 
stated in the 0 haplin decision, SUpTA, “Tt is clear from the authorities 
that an entry upon the public land made not in. good faith, or in | 
evasion of the EDrOv Es lons of the law is a fraud upon the government.’ oh, 


x. The H olding by ¢ a Corporation. 


: “The next. — issues, whether. the agreements, trots sak tiettgapea 
ea between. the entrymen and Hoodco Farms, Inc., ‘constitute prohibited | : 
a assignments to or * for the » benefit of the: corporation i in 2 violation of i’ 
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ie ; eecaon 9 = ihe net ot Noch 98, 1908 5. Stat. 52, 43 U. g. ole see, ora me : . . 


and whether Hoodco Farms, tne. holds i In. excess of 320 acres in viola- 


— ‘tion of section:7 of the act of March 3, 1891 (26 Stat. 1096, 43 Uz S. C. > 
sec. 829), are related and will also be considersd jointly. - 3 
- Section 2 provides that “no assignment #4 shall be ies or 
— recognized except’ to an individual: * *>-but no assignment to or 
for the benefit of any corporation or sesecuon shall be authorized or | 
recognized.” Section 7 provides that “no person or association of — 
: “persons shall hold by assignment or otherwise prior to the issuance of _ 


oh patent, more than three hundred and twenty acres of. such arid. or 


desert lands. a 


~ There is no question but that, an entryman. dnded the Desert ae a 
| Law: has the right to mortgage his entry prior to patent to. either. OD 
oo individual or 4 corporation as asserted by contestees (Shearman Brief, ; 


p. 51-58; Barnes Brief, p. 26). Hafemann v. Gross, 199 US: 342 
(1905) ; Whitney v. Buckman, 13 Cal. 586 (1859) ; Bashore v. Adolf, 


238 Pac, 584 (Idaho 1925); Worthington v. Typton, 172 Pac. 1048 


eS (N. M. 1918) ; Robert v. Hudson, 173 Pac. 786 (Wyo. 1918). ‘In fact, + 


= the regulations of the Department. expressly recognized such right. (43 - 7 


CSR 2226.0-3(a)). There is likewise no question but that an entry- 
man has the right to ‘hire others to’ perform the work: necessary for 


reclamation of the entries. He is not required to reclaim’ all entry by. oan ee 
his own hand. Jn re Henderson, 21 Hawaii 104 (1912) ; Williams vo 


Kirk, 38 L:D. 429 (1910). - But. it does not logically follow that a_ 
‘ mortgage to a corporation coupled: with a contract to reclaim under a 
long term lease cannot constitute an. assignment or cannot result i ID & 
; holding by the corporation. 


a The contestees take the position that the agy eements, sees and mort- . 
ae gages between the. entrymen and Hoodeo Farms constitute, a.security 


_> transaction only and were not, therefore, assignments (Shearman. . 


Brief, p.51-52 ; Barnes Brief, p.29). To determiine whetlier an assign- | 


_ ment was made one must look to the results of the documents rather 
than to the labels the parties select for their designation. “The — 


-.. gourts look beyond mere nanes and within to see the real nature of an 
- agreement, and determine from all-its provisions taken together, and 


_ not from the name that has been given to it by the parties or from some 
" isolated provision, its legal. character and effect.” Arbuckle v. Gates, 
95 Va. 802, 30. S.E. 496 (1898). In this case, through the einereement 
notes and rasn eases Eloodco Farms acquired: | 


| 1.. The right: to exclusive possession of the entries for a » period of 20 so 
_. years. 


2. The right and obligation of reclaiming the land by grading. and | 
“leveling and constr ucting an-irrigation system. , 
38, ‘The right to operate the irrigation system. : 

4. The exclusive right to farm the land and retain the proceeds fr om 
the farming operation. | 5% 
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a The Mone to pledge the entries to secure joan ea | 
The question then 1s whether the transfer of these eis ane obliga’ : 


-. tions to the corporation constitutes. an assignment. and results in eae 
a holding within the: meaning of the statute. | : | 


The. parties agree that the words ‘ ‘assignment” and “hold” jase no 
| precise meaning but must: be construed in the. context in which they 
are used’ (Shearman Brief, p. 61; Gov’t Reply Brief, p..65). ‘The 
contestees argue that the statute ‘intends to prohibit the acquisition by 
a corporation of title to the land and that’a transfer-of. anything less 
than the whole interest in the entry would not constitute an. assignment 
or result j Mm a holding by the corporation. But, in legal usage, “assign- 
ment” j is used in some contexts. to designate ‘a eauetor of the eutire 


ae estate in. land, in others, to refer to the transfer of. only a partial | 


~ interest. “Fold” j 1S variously used with similar dual or multiple con- 


notations. But reading sections 2 and:7 of the Desert Land. Law 


| ~ togetlier. and particularly i in the light of other pr ovisions (section 5 5. for | 
* example, providing that the person ‘so entering shall expend the $3. 
per acre i m reclaiming), git appears that. Congress intended to prevent. | 


a consolidation of entries and to exclude corporations from control 


and. reclamation of the entries. The words in section.7, “no person or 
association of persons. shall hold -by assignment or “otherwise” clearly — 
: indicate a prohibition against a-holding by any means whatsoever. 
Consequently, the worst ‘assionment” and “hold”: should. be given a 
construction that will: make the apparent purpose of the act effective. z 


United States v. Trinkdad Coal and Coking: Company, 187 U.S. 160.” 
. (1890), was an action under the Coal Lands’ Act to ‘cancel. patents © ‘ 
| allegedly: issued. on fraudulent misrepresentation. | The act: provided: _ 
that no association. of persons could: hold more than 320 acres of coal 


: land. The officers and employees of the defendant corpor ation entered : 


separate tracts of coal lands which were subsequently used by the'cor: 


poration.- In answering anar gument that this” was permissible under 
the statute, the Court said (at p. 166-167 ): Pe, ye ee 


ste - 


Oe. This contention cannot be sustained ‘unless the court ends its aid to 
make successful a mere device to evade the statute. The policy adopted for dis- 
posing of the vacant. coal lands of the United States should not be frustrated in 
this way. It was for. Congress to pr escribe the conditions under which individ- 
uals and associations of individuals might acquire ‘these lands, and its intention 
should not be defeated by a narrow: constr uction of the statute. If the scheme 
described in the bill be. upheld as consistent with the: statute, ‘it is easy to see that . 
| the pr ohibition: “upon all association. entering” more. than 320 acres, or entering or” 
‘holding: additional eoal lands, where one of its members has taken the penn 
Of its provisions; would be of no value whatever. Oe a : : 


In United States v. Keitel, 211 US. 370 (1908), the Court, in consider- | 
ae the same question, stated (at p- a | - 
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7 . Ee It is a aidaconcaption to: assume that there i 18 yany prea 11 identity between a nS oe 
< purchase made by a qualified person in his own name and’ for himself with a. te 


- | purchase made by such person ostensibly: for himself but-really as the agent ofa - 
disqualified person. - In the one case the person securing coal. land from. ‘the ~ 


eo United States for himself is free to dispose of the land after acquisition as: he may 


deem best for his interest and for the development of the property acquired. In 


; the other case the ostensible purchaser acquires ‘with no dominion or control over 


the property, with no power to deal with it free from the control of the ‘Csquall: ine 
fied person for whose benefit the purchase was made... . Se sae ee Beast ae 
~The Court, in. these cases, looked to the person receiving vite pentedtt: of — 
; the entries in-determinig whether there was a holding of more than, 820° 
acres and whether the result was fraudulent. os | 
_ Assignment as used in sections 2 and 7 is, therefore, Ronee oe mean 


~ such interest or partial interest. as-will result in effective control of and ~~ 


- beriefit from the entry or entries. The acquisition of such interest con- 


stitutes a holding within the meaning of the statute. In this case, 1 thee. 


right to possess, reclaim, farm, retain the farming proceeds and pledge — 


the entries, gave Hoodco Farms complete dominion over the entries for. a 
a period. of 20 years and constituted a prohibited assignment and. hold- et 


* ing in excess of 320 acres of desert land _ 
ae 4 i E wpenditure on. the E ntries : - : A 


: “The next issue. é pidaantiod is’ whether each ‘entryman has ‘failed te. | 
| expend the amount required by law necessary for irrigation, reclama+ | 
tion, and cultivation of the lands as required cd section 5 os the act or 7 


| 7 March 8, 1891. This section provides? 


: ; No lana shall be patented to any person 8% unless he or “his assighors shall 


7 have: expended in the necessary irrigation, reclamation,’ and cultivation. ae m | 
eo thereof, ett! at least $3 per acre. cae | MS Ele tee oe 


| The éntrymen,: with the exception of Reed anid | Michenér; did nti uel = 


Pea $3 per acre of their own funds, plédge their personal credit, or become = | 


ee personally involved in ‘the reclamation: of their. desert land’ entries. — 


~ Hoodco Farms supplied all of the money expended to meet the $3 per _ oe 


acre. expenditure requirement. The Government, takes the position 
that: the entryman has to become personally involved 1 in the expendi- 
ture requirement in order to meet the provisions of the statute (Gov't 
Brief, p. 119-121). The contestees contend that the source of funds 
is Sear aterial (Shearman Brief, p. 63-69). Both turn to the legisla- 
tive history, finding support in the House Bepont No. 1888, as 
Cong. 2d Sess. 2 (1886), which reads: oe 
‘The tide of. emigration which Hows in increasing volume Aapon this desert 


2 ‘rere demands that the law be so framed and administered that titles. may 
be acquired by those who in good faith brave the hardship of the frontier and : 


: by: expenditure of time. and labor successfully : reclaim the desert. waste. 
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-s HER [Bly : Si@edanent pe fie. existing: la the Committee ae sought to cure: — 5 


: the existing: mischief of the: peeee law and advance the interests Of) the publie 


“. and te settler.: 


a ee eo J len ohm ae PM ge Sag Raa! ER TE ice (he, ae el. * so ; 
: Fime and experience will doubtless suggest: still further improvement, but the 
amendments now proposed; if enacted into-law and properly administered, will 
prevent holding of land thereunder without reclamation and for mere specula- 
tion. Failure to annually spend the required sum in reclamation when met by 
prompt loss of the land and forfeiture of moneys paid will afford no opportunity 
for the abuses which now exist, ‘but will render. it certain that in the large 
majority of cases the object of the law will ‘be promptly and successfully 
accomplished. [H.R. Rep. No. 188, 49th Cong., 1st Sess. 2-3 (1886) ]. 


The Government concludes that the foregoing indicates that ‘ ‘personal 


- involvement in the reclamation of the land was intended and assumed 


by Congress ;” the contestees that “the intent of the amendment was 
to deal not with the source of funds, but rather to insure that reclama- gu 


cer tion. didi in fact take place.” 


It is not necessary to attempt to oy he intent of Cone ress = on the :. 
legislative ‘history. “The meaning of [the| words considered alone is: 


| ~ clear.” United States. v, Hammers, 221 US. 920 (1911). “No land - 
shall be patented | to. any. person unless he. or his assignors shall have : 
expended * * * $3 per acre.” Other sections of the Desert Land Law 


reiterate: the congressional intent. Section.5 of the act. of March 4, 
1915 (38. Stat..1161, 43 U-.S.C., sec. 335) allows an extension of time 


oe within which root may be filed if 8? the: entryman * * * has, in 


F good. faith, complied with the requirements ‘of the law as to yearly : 
. expenditures. and proof thereof.” The Act of February 25, 1925, 43- 
Stat. 982, 43.U.S.C., sec. 336, allows a further extension. if ‘ co ** the | 


7 entryman * eee isis in good faith complied with the’ requirements of | 


- the law as yearly expenditure and proot thereof * ear 5G passing a 


— the Desert. Land ey Congress looked to the entra, for expendi: - ae 
: a tures and proof... _ a, ea | 


~The roipitrement fox ae etbentitate of finds. was dealt ane 
oe re H enderson, 21 Hawaii 104 (4th: Cir. 1912). The ‘ | (at 
p- 117-118) + ae | 


Sar * Tt ie pent seca. that the clause in nlisetion does not: ‘eawide that the 
cultivation shall be done by. the freeholder, and ‘that as: the land was under 
cultivation at the time the appellee acquired it, the condition was at once fulfilled. 
Although the clause’ does not expressly SO state, it must be ‘eonstrued to. mean: 
that the cultivation is to be performed by the freeholder.’ We do not mean by ~~ 
. this that it is necessarily to be done by the freeholder with his own hands, but 


7. that it must be done. by him or by his servants or agents for him, The crops Lo 


:, grown must be his crops.and not those of another, -A- different construction would 
" not: accord with. the ee and intent. of. those. portions ‘of. the Land Act of 1895 | 
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(R. L: ‘Ohad: 22) Gouune to ‘aie ioniestenatne of public jane of ‘which ‘ae provi- 
sions relating to “cash freeholds” are a part. The general purpose and intent of 
those portions of the statute may be briefly stated to be the settlement and occupa- 
tion of agricultural and pastoral lands by citizen farmers, and the encouragement 
_ of the diversification of local industries, for the social, political and material’ bene- 


fit of the country: * * * To this end. * * * he is expected and required to culti- 


vate the land for it is for that very purpose that he is’ ‘supposed to have applied 
for it. It is with that object in view that the government offers such lands to 
settlers at.less than their full value and requires them to make oath that they 
apply for the land solely for their own use and benefit. 


In Salina Stock Co. v. United States, 85 F. 339 (8th Cir., 1898), the — 
Government brought an action to vacate two desert land patents 
granted to Edward A. Franks and Nellie Franks. ‘The facts are 
analogous to those present in the current peceeenie: The Court, 
sustaining the action, stated (at p. (841) : 


The Franks resided in ‘the city of Salt Lake, Utah more than 100 miles from 
this land. They were people of very limited means. One Samuel H. Gilson, 
who was counected with this stock company, and perhaps. its vice president 
* * % suggested to Edward A. Franks the idea of loca'ting this land. He * * *_ 
induced Mrs. Franks to enter into this scheme. Neither of the Franks had ever 
‘seen the lands at the time of their application, and from that day.to. the making 
of the final proofs: they were never on the land. When the time arrived for 
making the final proofs they were taken to the lands by one Ferons, who was the 
stirveyor for the Salina Stock Company. On arrival at the lands they met Mr. 
Ireland, who was one of the promoters. of the defendant company, its manager, 
and later its treasurer. They were hauled. about over the land, and shown. some 
irrigating ditches, into which some water was turned for exhibition, to enable 
the Franks, without much strain of conscience, to swear that they had seen 
water running in the ditches. The land was then fenced and in the control of 
~ Treland, and the ditches, whatever were there, had been made without. the’ 
knowledge of the Franks, and without any expense to them. ‘The evidence: does 
not show that they had ever obtained any water rights, by grant or otherwise. 
They were on the land but a few hours. They were then taken back to Salt 


pe Lake City, where. they made the required affidavits for final entry, swearing to — 


everything according to the form of the depositions requisite to perfect. the. entry. 
When they lefit the lands said Ireland gave Edward Franks a letter to one | 
Chambers, directing Chambers to pay Franks. The sum SO received by. Franks 

amounted to about. $215, which ‘covered his: and: Mrs. Franks’ expenses in going 

to and from the land, and presumably to compensate them for the use of their 
flames and their trouble. » Taking the whole testimony together, there. can be 
no doubt that the Franks never paid. one dollar of the mouey on the entry. of: | 
this land: _ Afterwards they made to the company quitclaim deeds to the lands, | 
with a nominal consideration expressed therein. , | | - 


The decisions i in the Henderson and Salina Stock Co. , CASES, supra, dis- 
close the Court’s concern with the entryman’s failure to axpend funds: 
or make a personal contribution to the reclamation of the land. _ 7 
‘The. contestees cite Conway v. United States, 95 F. 615 (8th Cir, 
1899) and the Departmental decision in Wiliams v. Kirk, 38 L.D. 
429 { 1910), as establishing the eae be the source of funds = 
in reclaiming desert land. : oe: 
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ee Vv. 0 pateil 8 tates i is al action hoaone by ths United stats : 


_. to recover the. value of. timber alleged. to have been wrongfully. cut 
: from an entry under the Homestead Law. ‘The. entryman entered into 


a contract with Conway to clear and cultivate the land in. the entry, | 
construct a frame dwelling and other buildings in exchange for the 
timber. The Court concluded that the homestead entryman contracted . 
In ood faith to have the entry cleared of timber for purpose of. pre- 
paring the land for cultivation... The Court concluded (p. 619) that 
“the question is one of. good faith on the part of the settler.” 
The decision m this case is, therefore, distinguishable.’ The action 
taken by the homestead entryman in the Conway case was for the 
purpose of settlement and cultivation of the land by the entryman as 
opposed to reclamation for the benefit of a corporation. The entry- 
man was personally involved in the expenditure for reclamation. He 
traded a valuable asset he acquired with his entry; © the timber, for the 
| work required in effecting reclamation.: 7 ay 7 | 


In the Williams decision,:a contest between Kirk and Williams, a 


. - competing claimant, the Department held (at p. 435): 


| *°*. % It is objected by contestants that Mrs. Kirk put no. improvements on 1 the 
land and that whatever may have been paid on the water right was not fate 
fr om her own funds, but by her brother McCune, if paid in fact. 


If this were true, so only the required gum was paid for hey with view to her 


: entry, in a way aud for a purpose honestly intended .to eftect reclamation of her | 
land, the requirement of law is satisfied. The. object of the law is to effect 
reclamation of arld land and make it productive. One: may ‘properly: aid. his 


_ kindred or even a friend : or person to: whom. his: benevolence, | affinity, duty, 


_ benignity, or confidence in.a promise to repay, moves him, so long as he does not. 
seek indirectly in. this. way ‘to. obtain title. Of these necessary. requisites there 
is no room to doubt. . The water company has expended more than three dollars 
per acre for all the entries within. its projected lines, it has credited. the necessary 
sum as paid by or for Mrs. Kirk, the works uudertaken were obviously under- 
taken and money expended in a way and. for’a. purpose ‘honestly intended to 
effect reclamation of Mrs. Kirk’s land, as well as” other in that vicinity. In 
Bedford v. Clay, affirmed by the Department (unreported), your office held that: 


“This office ean not seek the source of money expended. for purposes ef recla- 


mation or determine private interests. under indefinite contracts with reference ee 


to such work. ‘These are matters for local cour ts. Sufficient it is if an entry- 

‘man causes, in good faith, expenditure of the required amount in permanent im- 

provements for the: purpose. of reclaiming the entered land. ‘a nae & a 
This is the rule applicable, Le ; 


The contestees do not come within the rule. ‘The Department “eannot. | 
seek the source of money expended for the purpose of reclamation” — 
“Sf an entryman causes, 7 good faith, expenditure. of the required 

amount in permanent. impr ovements for the. purpose of reclaiming | 
| and entering land. ” The evidence i in this case » discloses that the - 
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; - entrymen did not act in ‘good faith ane that ‘Haodec Farms, oa the. | 


— s: entryman caused the expenditure to be made for the reclamation. 


~The Williams decision makes clear. that it was not: intended to give : 


: sffest to any egal. contract or understanding by the entryman in the _ | 
— concluding instructions to. the Commissioner ‘of the: asa Land a 


| : Office: (at p. 438) : 


“The conclusion here redched merely disposes of the contest and is not intended _ 
to Zive effect to any illegal contract - or understanding, either through the agree- 


. ments hereinbefore referred to or to. any private understanding aside from or. 


under them. In-passing upon-proofs which have been or may be offered on these - 
entries you will be free to make such investigation as is necessary respecting. 
such matters, so that it may be satisfactorily shown that the law has been fully 
complied with and in no respect evaded or violated. 


Except for Reed and Michener, the entrymen aa not aaa $3, per 


acre in the reclamation of their entries and, with the exception of 


“4 Reed, Michener and Shearman, their only contribution to the reclama-— 


tion was affixing their signature: to ae: ‘which resulted i in no. a 


= ee liability. | : a 
| x I L. The iy § Right to Act. 


The next issues are whether the entrymen are, asa biter oF ee a 
ae entitled to their entries and whether the Government is, by the stipula- 


tion and the record upon which the Director’ S decision of fase 14, - 
_ 1964, was based, restricted to that record. : 
As previously. stated, the prior proceedings’ and i Director’ § de- - 


a4 cision, were based upon a, stipulation which provided that “the matters 


in dispute as set forth in a complaint. and answer. filed herein with 


: respect to the-desert éntries in’ question may be’ determined. upon the. | 


record and the evidence set forth in the stipulation.” “The Secretary, | 
upon ‘recommendation of the Solicitor, thereafter set aside the Direc- . 
tor’s decision, ordered.a rehearing of the matter and.a recommended 
- decision by-the Hearing Examiner. Thecontestees assert: 2 


v L°The: Administrative. Procedure Act and the ep ulations of the ae * 
| Deparinient of the Interior preclude further: actions by the Depart +e 


| _ ment (Shearman Brief, »p.08). 


a The Government j is estopped. to deny the validity of the decision a . 


mi and¢ order of August 14, 1964 (Shearman Brief, p. 75). 
8. The issues are res fidiona (Shearman Brief, p.7 7 ye 


~_ 4, Due process of Jaw demands that the entrymen receive e and retain. La oe 


: their patents (Shearman Brief, p. 83). | . 
5, The Government is bound by the ‘stipulation Br the record in | 

the previous proceeding (Shearman Brief, p. 71). | 

Section 3 of the Administrative Procedure Act (48 U. S, iC. 1002) to 
- which this proceeding is subject. (Adams v. Witmer, 271 F. 2d 29, 

~CADC9 (1959) ; United States v. ee 68 I. D. 341 1 (1958) ) states: 
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ee very agency shall separately state and curreitly publish in’ athe , Federal | 


go ‘Register deal statements: of ‘the. general. course and method by. which. its. func- = 


“tions are’ channeled and determined, including the nature and requirements of 

all formal or informal procedures, fand] * * # ‘substitutive ‘rules “adopted - as a 
2, authorized by law * %- No person shall in any manner ‘be required to resort — 
to or ‘ganization or procedure not ‘so published. es : Ps 


| Contrary to the contestees’ assertion, the: Secritary hi, in sceiidiadisd Pan 


with this provision of the Administrative Procedure Act, reserved'by _ 


_ ~~ regulation the-right to consider and correct decisions of ‘thie Dibeotoe a 


: - oe have become final. “Title 43. CF R 1843. 9. provides: 


When any party fails to. appeal to the: Secretary from an! adverse decision. of thé 3 


= ‘Director, that decision shall as to such party ‘be final and ‘will. not be ates a | 


except for. Fraud. or for gross irregularity: ‘(Italics added. ee 


-. The Secretary acted pursuant to this regulation 3 In erddpiniy 3 a heariiig 
and a decision upon the advice of the Solicitor that a question of fraud 
or ‘gT Oss: irregularity was ‘involved. ‘(Memorandum of the Solicitor, 
72.1.D. 157 (1965) ). ‘There i is ‘therefore, regulatory provision for the - 
action leré taken. ‘eee? : 

‘The quéstion then is. wbather Adininisteative proceedings ‘of the 
Department of the Interior involving public lands are, as 4 matter of: . 
law, subject to estoppel and ves judicata so as to preclude modification - 
OF reversal by the Secretary of a final decision of ‘the Director. . The 
doctrines of estoppel and res judicata are not universally applicable to 
administrative agencies. In National Rifle Association o of América v. 
Young et al.s 184 F. 2d 524 (CA DC. 1943), the Court stated that the - 
question presented: to the Court was whether the District Unemploy- | 
ment Compensation Board, after a hearing on a claim for tax exemp- 

tion and a ruling that the spoeliant: was entitled to. an exeniption, Was . 
thereafter precluded. from changing its decision on the ground of 

- estoppel and. res judicata, : | 


Though the doctrine of res. judicata has been applied to déviinistiative action ee ae 


| of some sorts; it.is ‘clear that. this judicial doctrine is not to. be imported into» 

all administrative proceedings. Administrative agencies are not potind by “the = 
conventional judicial modes for adjusting conflicting claims ie and “an admin- _ 

istrative determination in which is embedded a legal question open to judicial 


review. does not: impliedly foreclose the administrative agency, after its error a 


-. has been corrected, from enforcing the legislative, poliey, commnitted to its | 


y charge.” © oe 


The Superior Court was: dealing in’ the | case. s quoted ‘with an administrative 
error which had been corrected. by the court; but the principle is broader than 
the instance. What errors administrative agencies themselves may correct de- 
pends ultimately upon: the. palance. of conflicting’ considerations: It is always — 
_. desirable that. controversies be settled quickly ‘and eel, ae it is also desirable 

E that they be settled correctly. [p. 526 | | 


— 5 Federal Communications. Commission v- ‘Pottsville Broadcasting Company, 309 U.S. 
134, 142, 145 ie aag 60 8. Ct. beat. 84 L. iid. 656. . , 
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‘The authority of the Secretary to ‘modify ¢ or r change previous ane 

sions has long been recognized by the courts. In an early case, X night 

y. OS. Land Association; 142 U.S. 161 (1891), a decision had been — 
-. made by the Commissioner of the General Land Office from which no — 
appeal had been taken. The Secretary of the Interior nevertheless 
sent for the case and after review reversed the Commissioner. The 
‘Supreme Court, answering an argument that the Secretary had no 
authority to so act, stated (at p..181) > 3 


It make no difference’ whether: the appeal is in. regular form pccaraine: to the 


established rules. of the Department, or whether the Secr etary on- his own motion, 


knowing that injustice is about. -to be, done by. some action. of the Commissioner, 


takes up the case and disposes of it in accordance with law and justice. The _ 


Secretary is the guardian of. the: people. of the United States. over the public ~ 
_ lands... The ‘obligations of: his oath of office oblige him: to ‘see that the Jaiw is 
carried out, and that none of. the public domain is wasted or is disposed of to a 
“party not entitled toit. -He represents the government, which is a party-in inter- 


7 est in every case involving the surveying. and disposal of, the public Jands. . 


This same principle. was reaffirmed i ina later decision by: the: Supreme 
Court in West v. Standard. Oil Company, 278 U.S. 200. (1929). ‘This 
was an action brought by Standard Oil to enjoin the continuation of 
administrative proceedings in the local land office. - ‘The question in- 
volved was, whether a particular area in California was known to be 
mineral in character in 1903, the date of approval of a survey by the 
Department... If ‘the land was not then. known. to ‘be mineral in 
character, title to the land passed to ‘the State of California un- 
der an act of Congress and through ‘California. to Standard ‘Oil. 
~The Department of the Interior had initiated an administrative pro- 
ceeding to determine the question in 1921... The Secretary of the In- 
terior ordered the proceedings dismissed. A successor Secretary had 
_ reinstated the proceedings and had been. enjoined from proceeding by 

‘the lower Court. In reversing the decision below, J ustice Brandeis 
stated for the Court (at p. 210): | 

If at ‘the time of Secretary Work’s order the Department still had jurisdiction 
of the land, he possessed the power to review the action of his predecessor and to 
deal with ‘the matter as freely as he could have done. if the dismissal of the pro- 
ceedings had been his .own act or that of a subordinate official. For, so long. as - 
the Depar tment retains jurisdiction of the land, administrative orders conceru- | 
“se ing it are subject to revision. New Orleans Vv. Paine, 147 U.S. 261, 87 L. ed..162, . 
13. Sup. Ct. Rep. 808 ; Beley v. Naphtaty,. 169..0.8. 358, 364, 42 L. ed. 775, 779, 18 
Sup. Ct. Rep. 354; Lane v. Darlington, 249 U.S. 331, 68 L, ed. 629, 39 Sup. Ct. Rep. ° 
299; Parcher y. Gillen, 26 Land Dee. 34; Aspen Consot.. Min. .Co,. v. Williams, 27 
Land Dee. ‘.. ‘Compare Louisiana v. icc 211 U.S. 70, %, ‘53 LL. ed. 92, 96, 29 
Sup. Ct. Rep. 31. ee 


Other cases to the same. effect were cited In 1 St tate dof Wisconsin et a, 
65 I.D. 265 (1958). | | | 
As the Court stated in West v. Standard Oil Company, supra, vir | 
- Secretary may reconsider and revise decisions so.long as he retains — 
jurisdiction of the land. The Secretary. may ‘not reconsider a matter | 
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previously decided when title-or a right i nm . the nad has vested | im a 
claimant. under the public land laws either as a result of the issuance 
“of patent (Iron Silver Min. Co. v. Campbell, 185 U.S. 286 (1890)), 
by operation of law (West v. Standard Oil Company, supra), or by 
- grant of a license, easement, or right- of-way eee as v. Ab Paso: 
Natural Gas Company, 204 F. 2d 46) (C. A. D.C. 1953) ). 


In Chapman. v. AD Paso N atural Gas Company, supra, the. Court - 
‘ denied the. Secretary the right 1 to reopen the proceeding for the purpose — 
_ of i imposing additional:requirements on the gas company after grant- 
__. ing a license to construct: a pipeline across ome land. “However; the 
Court concluded by saying: (at ps 53). oe sat | 
‘It may well be appropriate for a Vicenwine: authority to reopen proceedings of 


this kind after final determination has been: ;made in order ‘to correct clerical 
errors. or to: modify rulings. on: the basis of newly . discovered. or supérvening 


: . facts, but a decision may. not be. repudiated for the sole purpose of . applying - 


some, “quirk or. change in. administrative policy, particularly where, as here, 7 
considerable funds” have been expended in’ justifiable reliance: upon the earlier 7 
Tuling.: ake eG ee ee eee! 


The Court here ‘eddgnizdd t the Scitvetary’ s general ainthority te to reopen A 


| proceedings, but refused to condone a reopening “for the sole purpose - 


- of applying some quirk or change i in administrative policy” after a 
. license or authorization had been granted. — 


The cases ‘cited by the contestees do not hold horace. “Dhow 6 cases 
involved either a denial by the Courts of authority to the Secretary 
to reconsider a decision after a right i in land has vested m a claimant 
or the application of the doctrine of res judicata by the Department. 
in administrative cases in which issues had been previously determined 
_ by. a-final administrative decision.. None of the cited: cases involve 
-- questions of fraud or gross irregularity. Furthermo: re, refusal by the | 
_ Seeretary to reconsider, at the request of litigious applicants, issues 
_ which have gone to final administrative decision does not provide a 
- basis. for concluding that the Secretary lacks authority to ales or 
reconsider cases on his own initiative. 


Even after rights in public lands ie seated | in a cae the — 


- Government is not precluded from challenging and having the Secre-. -_ 


tary’s* actions rescinded if fraud or even a mistake is involved. — 
(United. States v. Southern Pacifie Company, 251 U.S. 1 (1919); _ 
Causey V. United States, 240 U.S. 399 (1916); Booth-Kelly Lumber 
Co. v. United States, 237 U.S. 481 (1915) ; Krueger v. United States, 
246 U.S. 69 (1918) ; Germania Iron Co. v. United States, 165 U.S. 379 
(1897).) If the Secretary has lost administrative jurisdiction, he is 
‘required to pursue a remedy in the Federal Court. Except for those | 
entrymen to. wliom patent has been issued, legal title has not vested and | 
the Secretary has not lost administrative yur isdiction. | 
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The series cr a dena of ae process. . “The aon of ai a 
process was considered in Orchard ». Alexander, 157 U. S. 32. Sere 


In that case the rule was stated (at p. 383) : 


| Of course, this ‘power of reviewing and setting aside ‘the action of the iocal 
land officers is as was decided in Cornelius v. Kessel, 128 U.S. 456, not ar bitrary. | 
and unlimited. It does not prevent judicial inquiry. Johnson v. Towsley, 13 : 
Wall. 72. The party ‘who makes proofs, which’ are: accepted by the local land. 
officers, and pays his money for the land, has acquired -an interest of which he 
cannot be arbitrarily dispossessed Rae E - The government holds: the legal title 
: in trust for him, and he may. not be dispossessed of his equitable rights without . 


due process. of law: “Due> process in such: case implies notice and. a: hearing. , 


But. this does not require ‘that. the’ hearing: must ‘be in: the courts, or forbid” an 


inquiry and determination i in the Land Depar tment. 


In the present. case, the contestees have been given notices ani have oo . 
See ae ina hearing as required by the Orchard decision. =. 
The contestees make the further contention that the Secretaiy is 
| bound by the stipulation entered into in the: prior proceeding. ‘Ifthe 
Secretary has authority to act sua sponte, he. cannot be divested of this 
power by the acts of a subordinate. “The. United States is neither 
bound nor estopped by acts of its officers or agents in entering into an 
| arrangement or agreement to do or cause to be done what the law does 
not sanction or permit.” (U tah Power & Light Co.v.U nited States, 
943 U.S. 889, 409 (1917 ): i To hold otherwise would lead to an absurd - 
result. "The Secretary would be required. to issue a patent. when, con- 
vinced on the basis of the record before him, such action was improper, 
and then move to have the patent invalidated by the Federal Court. 
As was stated i in H night V: U7 nited Land Association, supra (at p- 178) : 
a Yor example, if, when a patent is about to issue, the Secretary should 
discover a fatal defect in the. proceedings, or that by Teason of some newly 
ascertained fact the patent, if issued, would have to be annuled, and that it would 
be his duty’ to ask the Attorney General to institute proceedings. for its annulment, 
it would hardly be seriously. contended that. the Secretary might not: interfere . 
and prevent. the execution of the patent. - He could not be obliged to sit quietly - 
and allow a proceeding to be consummated which it would be immediately his — 
duty to. ask the Attorney General to take measures to. annul. It would not be 


a sufficient answer against. the exercise. of his power that no. appeal had. been 
taken to him and therefore he was. without authority i in met matter. | 


| Final C onclusion 


| Title - 43 U. S. os Sec. 329 provides that tinnaao or entries: Hoe il . 
be subject to contest * * * for * * * failure to comply with the re- 
quirements of law and upon etinision proof thereof shall be can- 
celed, and the lands, and moneys paid therefor, shall be forfeited tothe — 
“United States.” Since, in this case, there has been a failure to ono 
with the oo of deeds so entries must: be canceled. | 


| Dent D. Datsy, ae : 
Chie 1 ef eee: Heaminer.. be 


_—inpex-pionsr 


{ann i ea ln Alan 0 


a “aor ¢ oF MARCH. 3, 1877 


Af Section 1 of the aittt: of Mar: 3: “is77) requires a ‘désett Tania. 1 appliogati= ae: 


to. file a declaration: under ‘oath that he intetids to reclaim: the ny 
tract. of desert land for. which he is making. application. for ehtry — 


. and this intent to reclaim: is of the very essence of the condition , z 
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a upon which the me is ioe geen ra Soe -Seitecee ze 
ACT OF MARCH 3, 1891- Fie Py tae Saar 2 laa ane Bia 


i. To. ‘determine whether | ‘an “unlawful assignmieit of the desert ay oe 


was. made one must look to the results of. ‘the documents used to 


determine the real. nature of. the ‘agreement rather. than to ‘the ; 
labels the parties select for their designation _ dso ets Ca ee 3 


386 


“2. Section 7 of the act of ‘Mar. 3, 1891, provides that, no person Or nae 
“association. of persons ‘shall hold by’ assignment | or. otherwise, a 


prior. to the issue of patent, more e than 320, acres of arid or. desert = . 
) 7 7 3886 
3. The terms: “assignment,” ” “hold” ‘and. ‘other wise” e used i in Eseotion: 7 eee 


of the act of Mar. 3,. 1891, are words. of. broad signification and a 


there Precise ineanings depend « on. the context in which they are 


386 


A 7: "corporation, which has ‘acquired actual possession or ee right Gres, 
actual. possession to more. than 320 acres of desert land “holds? ~~ 


such acreage within ‘the meaning of the prohibition, of section, 7 Cee 
: 2 386 
~ §, In order to comply with the een of section, 2. of aie ae of are. 


of.the act of Mar. 3, 1891 30sec cee, ek eS eae oe eR 


Mar. 3, 1891, a desert land entryman roust either expend his own 


| “money on the necessary irrigation, reclamation, and cultivation of 


| the entry or ineur a personal liability for any, money. SO expended... 
ACT. OF MARCH 28, 1908 ; — 


886 


od. An agreement between ad desert lead fear atis and a: corporation: he 


- which: gives that. corporation. the exclusive. right. to: possess ies 


entry and to grow and harvest crops thereon for a term of twenty 


years, is an assignment to or for the. benefit of .2 corporation | 


within the meaning of the apron in. section 2 of the act of 
Wears C8 1908 sib ee 
2. The term “assignment” as used in the act of. Moen: 28, 1908, epplies 


to a transfer to a corporation of the rights of a désert land.entry-- 


3860 


man to. enter upon the lands and remain in effective control: _ ee 


thereof and to grow and harvest crops thereon for the benefit. of, a. =e 
386..—- 


— the. ‘corporation... Rien = = _— ~ ae — mts ee ee we te ——— ~m = aT: - ~~ - ee pent ——= 
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ACT OF JUNE 30, 1948 


1. Water Quality Act of Oct. 2, 1965, 79 Stat. 903, which amends ‘the 


_ Federal Water Pollution Control Act, July 9, 1956, 70 Stat. 498, 
33 U.S.C. sec. 466 ef seg., authorizes grants in support of sewage 
treatment facility construction from the allocation of funds in 


Page. : 


excess of the first $100,000,000 appropriated for such purpose with- 


out limitation that grants not exceed $1,200,000 per project or 
_ $4,800,000 in the case of multi-municipal PIOJECH asses ose ee 


Ze Grants i in support of a sewage treatment facility construction project 


under section 8 of the Federal Water. Pollution Control Act, June 30, 


179 


1948, 62 Stat. 1155, as amended, 33 U.S.C. sec. 466 et seg., may a 


be awarded from a combination of funds allocated both:from 


_ «the first $100,000,000 appropriated for such purpose, and from 


funds allocated from appropriations i in excess of the first $100, 000,-~ 
000. appropriated. Be ee es eh 


3. Where. a sewage treatment facility, conetruetion Bolen is supported | 


with the maximum grant award of $1,200,000 or $4,800,000 from 


funds allocated from the first $100,000,000 appropriated under — 


section 8 of the Federal Water Pollution Control Act, as amended, 
grant award for such project. may also be made from funds 
allocated from appropriations in excess of the first $100, 000,000, 
up to a maximum of 30 percent of the cost’ of @ project____-- ee 


4. “Interstate waters” within the meaning of the Federal Water Pollu- . 
tion Control Act, as amended, 33 U.S.C. sec. 466 et seq., include the — 


entire reach of interstate waters, including those portions which 


flow into a state from a neighboring state but which do not sub-. 


sequently flow across or form state boundaries_-_-_- a ee 
5. ‘Coastal waters’? within the meaning of the Federal Water Pollution 
Control Act, as amended, 33._U.S.C. sec. 466 et seg., include waters 
of the sea within the territorial jurisdiction of the United States 
and all inland waters in which the tide ebbs and flows_-~-~~--~- 
6. Tributaries of interstate waters are not per sé interstate waters. 


Only those tributary streams which themselves either flow across 


or form a part. of state boundaries are interstate waters_-._-_.--~- 
7. Federal Water Pollution Control Act, as amended, 33 U.S.C sec. 466, 
et seg., authorizes the establishing of water quality standards for 
interstate waters by state authorities, or, in the event of state 
default, by the Federal Government. However, the Act does not 
‘require eat of such standards by either state or Federal 
SUUNONICIGS ss oe ee ee en eee seed beats | 


8. States are free to select all,.or any, portion of interstate water within © 


its jurisdiction for which water’ quality standards will be estab- 


lished. States may in the exercise. of administrative judgment _ 
choose not to establish such aay cake for very small schemas 


| StPesInS ine sheet eel ee oe a et 
9, If a stream is. ie ateratate water’ within ne meaning of the Act it is 


one:for which water quality standards may be established under: 7 


the Act, even though such streams mayo have mtermittent flow... 
ACT OF JULY 9, 1956 io ots : ae | 
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| 179 


181 


181 


181 


200 


251 
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A Water Quality Act of Oct. 2, 1965, 79 Stat. 903, which acne the Zs 


Federal Water Pollution’ Control Act, July 9; 1956, 70 Stat. 498, — 


.33 U.S.C. sec. 466 et seg., authorizes grants in support of sewage — . 


treatment facility construction from the allocation of funds in - 


excess of the first $100,000,000 appropriated for such purpose 
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without limitation. that grants not exceed $1,200,000 per r project | 


- or. $4,800,000 in the case of multi-municipal projects.__..__---- 
2. Grants in support. of .a sewage treatment facility construction nieeet 


under sec. 8 of the Federal Water Pollution Control Act, June 30, _ 
. 1948, 62 Stat. 1155, as amended, 33: U.S.C. sec. 466 ef: seg., may 


be awarded from a combination of funds allocated both. from the 
first. $100,000,000 appropriated for such purpose, and from funds 
allocated from prey econ in excess | of the first $100, 000, 000 


hee appropriated... --_-- Dee eset eohe sees eee eae ee ees 2 
eee Where a sewage: treatment facility constriction Oe is eters | 


‘Page 


179 


179 


'-with the maximum grant award of $1,200,000 or $4,800,000 from — | 


- funds allocated from :the. first -§100,000,000 appropriated under 
sec. 8 of the Federal Water. Pollution Control Act, as amended, 
grant award for such project, may also be miade from funds allo- 

-eated from appropriations in excess of the first $100, 000, 000, up 

' to a maximum of 30 percent.of the cost of a project_.___.-__-~- 
AL: ‘Interstate waters’ within the meaning of the Federal Water Pollu- 


“179 


_ tion Control Act, as amended, 33 U.S.C. sec. 466 ef seg., include .. feats 
the entire reach of. interstate waters, including those portions - 


which flow. into a state from a neighboring state but which do not = ie 


‘subsequently flow across’ or form state boundaries____.__1___~- 
5. “Coastal waters” within the meaning of the Federal Water Pollution 
a Control Act, as amended, 33 U.S.C. 466, ef seg., include waters of 


the sea within the territorial jurisdiction of the United States and 
all inland waters in which the tide ebbs and flows...__-_____ =~ | 


6. Tributaries: of interstate waters are not per se interstate waters: 
Only those tributary streams which themselves either flow across 
or form apart of state boundaries are interstate waters_....__.-- 


“7. Federal Water Pollution Control Act, as amended, 33 U.S.C. sec. 466 


et geqg., authorizes the establishing of water quality standards for 


181 
181 


181 


interstate waters by state authorities, or, in the event. of state fs 
default, by the Federal Government. However, the Act does — 


not require establishment of such standards by either’ state or 


' Federal authorities.:... 2) 5 ee ee 


8. States are free to select all, or any, ation of interstate water aati 


_ Its jurisdiction for which water quality standards will be estab- 
lished. States. may in the exercise of administrative judgment 


choose not to establish such standards for very, small insignificant : 


9. If a stream is “interstate water? within the meaning of the Act itis = 
‘one for which water quality standards may be established under : 


- the Act, even though such streams may have Inte INE flow - 


Bas OF JULY 20, 1961 | 
1. “Interstate waters” within the meaning: of the Federal Water Pol- 


lution Control Act, as amended, 33 U.S.C. sec. 466 et seq., include 


the entire reach. of interstate waters, including those portions. which 
flow into a state from a neighboring state but which do not 
subsequently flow across or form state boundaries._____-_____- 


- 250 


251. 


251 


181 


2.. “Coastal waters’? within the meaning of the Federal Water Pollution. ae 
Control Act, as amended, 33 U-S.C. sec. 466 ef seg., include waters — 


of the sea within the territorial jurisdiction of the United | States 
and all inland waters in 1 Which the tide ebbs and flows__-------~ | 
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ACT OF JULY 20, 1961—Continued re es a ee 
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z Tributaries. ‘of interstate “waters. are snot? per se iterstate waters. 


Only those tributary streams which themselves either flow across 


or form a part of state boundaries are interstate’ waters_...___-_ 
4. Federal Water Pollution Control Act, as amended, 33 U.S.C. sec. 466 


--et seq., authorizes the establishing of water quality standards for 


interstate waters ‘by | state authorities, or, in the event of’ state 
default, by the Federal. Government. : However, the Act does 


not require establishment of such standards by éither piate or. 


Federal authorities: _—_=_ een ene nee eee RTE Sa OR yt 


5, States are free to select all, or any, partion of interstate ‘ater within — 
its jurisdiction for which water ‘quality standards will be estab- 
lished.’ States: may in the exercise of administrative judgment, 


choose not to peace such standards for’ very small ean 


6, Tt: a stream is| ‘interstate water” within ‘the meaning of the Act it is 
one for which water quality standards may’ be- established: under 


: ACT OF SEPTEMBER 12, 1964 | 


1. The Act of. September 12, ‘1964, Senne ‘Canyonlands ‘National 
Park, authorized the issuance of renewal grazing privileges i in the: 


ace 


280 


251 


the Act, even though such streams may} have intermittent flow. ; : 251 


Park for a maximum of ten years beyond the termination dates of. | 


, _ privileges in existence on the date of en iG — 
_ ACT OF OCTOBER 2, 1965. | a re 


1, Water Quality” Act-of Oct. 2, 1965, 79 Stat. 903, which amends. the . 
Federal Water Pollution Control Act, July .9, .1956; 70. Stat: 498, © 


33: U.S.C. sec. 466 et seg., authorizes. grants in support of sewage 


treatment: facility. construction. from the -allocation. ef funds in| : 


84 


excess: of the first’. $100,000,000 appropriated for such purpose. . 


without: limitation: that grants not exceed $1,200,000 per proj jet | 


or $4,800,000 in the case of. multi-municipal projects...u22 0025. 


: . “Interstate waters’” within the meaning of the Federal Water Pollus 
- tion Control Act, as amended, 33 U. 8.C.:sec:. 466 ef seq.,. include | 


the entire reach of interstate waters, including those portions 


179 


-. which flow into a state from:a- neighboring state but which do .°— 


-not subsequently flow across or form. State boundaries:..0._2_ 2. 
3. “Coastal waters” within. the meaning of the Federal Water Pollution 


181, 


Control: Act, as amended, 83 U.S.C. sec. 466 ef seg., include waters .- 


of the sea within the territorial jurisdiction of the United States 
-and_ all inland waters in which the tide ebbs and flows_..-~.=.-- 
4, Tributaries of interstate waters are not-per se interstate waters. ~ Only 


‘those tributary streams which themselves either flow across or. 

form a part of state boundaries are interstate waters._._..2-..-.. 
5. Federal Water Pollution Control Act, as amended, 33 U.S.C. sec. 466 .. 
et seg., authorizes the establishing of water quality standards for - 


‘interstate waters by state authorities, or, in the event of state 
default, by the Federal Government, However, the Act does not 
require establishment of such atone by elther state or Federal 


authorities... ie Pas teens eee a a ee ee ee ae 3 
6. States are free to select all, or any, eareon of interstate water within | 
‘its jurisdiction for which water quality standards will be estab-_ 


lished. States may in the exercise of administrative judgment 


choose not to establish such standards for very small insignificant 
| STORMS ~~ 02-2 --nwmcnnnnnn wen eenewenn ee ee 


250 |. 
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“ACT OF OCTOBER 2, 1965—Continued. : 3k ae 
em ale : It astream i is “interstate water” within ee meaning si the Act itis is-one . re 

_- | for which: water. quality: standards may be established under ‘the fee 
 Aet, even. though such streams may heye intermittent. t flow-=~- 281 


ae APPLICATIONS AND ENTRIES" 


AMENDMENTS | 


ees 4 While 5 in: pee an scppliention: or. ale: filed by, a Stats ton land a 
while it is withdrawn is invalid and does not become valid upon. AG ee 
- revocation of the withdrawal, the rule against premature filing = 
Was adopted for administrative convenience and to insure equality oo 
er opportunity ‘to: file and where: these. considerations are not... - 
~. pertinent, amendments to a premature application filed by the 
~ State during. a statutory: preference-right period and: thereafter 
i may be accepted as reaffirmations of the original filing and treated. 
~ as though 'the State had refiled its chen application at the time 
of the amendments. 222 --—--w-e- === eee meee ee SaaS OA 1 
FING 2 co ee | | 


AL While in: general a an. Seinen Or. ecleetian. filed. = a. “State for land 
while it is withdrawn..is invalid and does. not become. valid upon 
_ revocation of the. withdrawal, - the rule against premature. filing 
-. was adopted for: administrative convenience and to insure equality ae 
of opportunity to ; ‘file. and: -where | thesé. ¢onsiderations are-not — 
-. pertinent, amendments +o a premature application filed by the .— 
- State during. a statutory: preference-right. period and thereafter: 
_»s Taay-be accepted as reafirmations of the: original filing and treated) = 
~, as: though. the. State had. refiled its original application. at Ane: time . 4 : 
Of the amendments. ose [one weee See a ee 
‘PRIORITY ee } : oe 


“ae An oil and gas lease, offer rae filed i is , defective under ‘the reculanons | 
3 __ when the offeror states, that she i is not the sole party i in. interest and. . 7 
“indicates: ‘that another ‘person. will. acquire . full. interest in the 
lease, but does not properly identify the individual by stating oo 
ty both his: given and his surname, however, the offer. may ‘be eon-) 
sidered as: being cured and having priority when a supplemental : OP ie 
- statement: is. submitted signed by.the offeror and the- vother = eee 


_» interested party. properly identifying iim. 22sec cE Eee 293. 


2. A holder of a mining claim located after the enactment of the Mineral as” 
. Leasing Act-has no statutory or regulatory: preference: Tight toa 
. phosphate prospecting: permit, simply: because some.phosphate is 
discovered: on his claim; his application: fora permit is therefore 
subordinate toa an’ suplenten for. a, Deas cae filed. oe to Wee as 805 | 
‘RELINQUISEMENT — gee eee ee 


ode A relinquishment of a relat to land that is ee dieoust 5 misrepre- es 
_ . =: Sentation,: fraud,.-or deceit. is: void, but. ai. relinquishment given. 
simply. to avoid facing adverse proceedings: by. the Bureau. of — : 

_ . Land- ‘Management will be. regarded as. eeu been voluntarily oS 2 
executed, and its effect will: not be nullified:. 2 Reems amie ween aaa. 
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APPLICATIONS AND ENTRIES—Continued © 
_ SEGREGATIVE EFFECT . 


LA selection filed by the State of Anais for lands ponte to. it, ig the 


a: _ Statehood Act which is accepted by the land office and posted on. 
_ the public land records segregates the land from all appropriations. 
based on settlement and location so long as it remains of record,. 

_ despite the fact that the selected land was in a withdrawal at the i 2 
time the eae filed its 8 selection. - ee ec eeemee ee oe 7 


ALASKA 
‘HOMESTEADS 


1. At the expiration of ce years after the i issuance sof a Heoaigts upon sities 


final entry of a tract of land under the homestead laws the entry- 


Page| 


man is entitled to receive a patent if there is no pending contest or __ 


- protest against the validity of the entry at the time, but, in 


Alaska, where notice of the filing of final proof has not been 
published during the 2-year period, the issuance of a patent will be 


postponed until after notice has been published and the period © 


for the filing of adverse claims has expired_____.....-_-....--- 
2. When land within a homestead settlement claim is subsequent to the 
initiation of the claim reserved by 4 classification order issued 
pursuant to. the Recreation and:Public Purposes Act, and the 
claim is then relinquished, and on the same day a new settlement 


claim on*the land -is: filed;. the-new claim can initiate-no rights | 
since the reservation of the:land pursuant to: the classification 


makes it unavailable for further appropriation.--.--.....----- 
3. A-homestead.settler who files a relinquishment of his. location: notice 
of settlement can make a second entry only if he is eligiblé'to do so 
under the statute regulating second entries_-.2.--.--..-.------ 
4, A homestead settler who relinquishes his first location notice of 
settlement and is otherwise eligible to make a.second entry can 


establish no rights under his second settlement until he files his: 


~relinquishment if he has maintained his rights under his first 
settlement up to the moment of relinquishment Pie ae! ee 


LAND GRANTS AND SELECTIONS . 
| Applications . 


1A selection filed ~~ the State of Alaska for lands waite to it by 
'.. the. Statehood. Act..which is accepted by the land office and 
posted on the’ public land records segregates the land from all 
appropriations based on settlement and location: so long as it 
remains of record, despite the fact that the selected land was in 
a withdrawal at the time the State filed its selection...-...--- 


20 


<0 


70 


ral 


2. While in general an application or selection filed by a State for land 


while it is withdrawn is invalid and does not become valid upon. | 


revocation of the withdrawal, the rule against. premature filing 
was adopted for administrative convenience and to insure equal- 
> ity of. opportunity: to file: and. where these considerations. are not 


pertinent, amendments to a premature ‘application :filed by the — 
' State during a statutory - preference-right period’ and thereafter 


a may be accepted as reaffirmations of the original filing and .— 


treated as though the State had refiled its original application at 
the time of the amendments___..--....--.----..-----+.----- 


INDEX-DIGEST | AASB 
APPROPRIATIONS a 
a “Page 


t Grants in support of a sewage fragment facility construction project 7 
_.. under-sec. 8 of the Federal Water Pollution: Control Act, June 30,” 
1948, 62 Stat. 1155, as amended, 33 U.S.C. sec: 466 et seg., may 
+. be guarded from a combination of funds allocated both from the 
+: first $100,000,000 appropriated for such: purpose, and from funds | 
- allocated from. appropietions in excess of the: ‘first Pom 000;000. 
. appropriated Sis a Oe eae a ee eo he ees 179 
2. Where a sewage treatment facility sgneunieton proiedt is coed 
with the maximum grant award of $1,200,000 or $4,800,000 
from funds allocated from the first $100,000,000 appropriated. 
under sec. 8 of the Federal Water Pollution Control Act, as — 
amended, grant award for such project may also be made from. 
funds allocated from appropriations in excess. of the first 
-$100,000,000, up to a maximum of 30 percent of the cost of a 
project_-_---- Gee ea ae Hees lea saoseeee 179 
ASPHALT AND BITUMEN. LEASES | - } | 
1. The provisions of section 21 of the ‘Mineral Leasing ree for the: 
leasing of bitumen and bituminous rock or sand do not conflict _— 
- with the oil and gas leasing provisions of section 17 of the act | 
_ and: do not impair the contractual rights of an oil and gas lessee 
.under’the latter: provision,’ and a. protest against such alleged | 
impairment of rights-is properly dismissed. ------+-----------~ 211 
COAL LEASES AND PERMITS | ea * a | 
. GENERALLY — entire oe 


ae Where a ‘coal leased j is {informed aby the Buseau: of ‘Larid Maadgement..:. 3 
that his failure to pay an amount. due the United States as rental — 
within a stated period of time will result. in the institution of © 
_ suit to cancel the.lease. and. to. collect. all money, due thereunder, _ 
and payment is not made within the specified time limit, but is ~ 
~ made almost entirely a few. months later the failure of the Bureau 7 
- to. institute suit does. not act as an extension of time which will — 
. _release a. surety under. the lease from its: obligation. to perform - 
: according to the terms of its MOH eee eee oe 160° 
2. Landa within coal leases are considered: to be “producible” within = 
| the meaning of Rev. Stat. sec. 2276, as. amended, where there is a 
well-defined and large deposit of coal outcropping on the land 
—which: canbe easily strip-mined. from the outcrops.. State 
indemnity selections for such lands or for-any other lands in- — 
cluded in the leases are properly 2 a RCMP C eri eee 207 
CONSTITUTIONAL LAW : 
1. While water rights of users of aoe from ihe Gila River System 
constitute ‘“‘property’’ of Arizona users. protected by the. just 
compensation clause of the Fifth Amendment, this right would. 
be fulfilled by legislative provisions for exchange. of .Colorado 
River. water for Gila River water as a.condition to, participation 
_._in.a federal reclamation project which makes Colorado River water 
ivan Aen ha ene eta ae tak alacant haa 253 
2. The Constitution does not prohibit Congress from imposing condi- = 
- tions. as..a prerequisite to participation in a federal reclamation. 
f PEON R Cle a east e oe anes cone Hater ieaa pease aeme nas 253 
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INDEX-DIGEST. 


‘CONTESTS AND PROTESTS ‘ 


* GENERALLY 


-. Page. 


1, In: esaondeane ae the Sennen regulations: Hotes of nearest in. a 7 


_. Government contest, must be sent to.the contestee in-time for him 
.. to.receive. actual or. constructive notice at least,.30 days in ad- a 
 -vance of: the. scheduled. -date. of. the hearing, . and, -where.such | 


2 ortimely- notice -is.. not..given, the contestee. will not. be chargeable 2 
with failure to appear at the hearing and a decision based upon — 


CONTRA CTs. 
CONSTRUCTION AND OPERATION | 


Actions of Parties. 


ae Where, under a snaned form. of. construction ‘contract the contrac- 


 tor’s right to proceed with the performance thereof is terminated 
. for unsatisfactory progress and where it appears that the prin- 
: cipal causes of the delay were the acts of the representative of | 

-the contracting officer, who willfully and: arbitrarily- interfered _ 
- “with and assumed control of the work under.the contract, such ~ | 
. . @auses are excusable and: the contract: will be deemed to have been | 
terminated for the convenience of the Government....-.__-___- 

2. Where the Government contends that the.terms of the contract for 
‘vva digital. dispatching system require a contractor to furnish. not 


only the computer program essential for its: operation in calcu- 


; the. aa from. wa he was. ‘absent: will be set aside. -..-=--- 22 ; 82 | 


63 


lating transmission system losses, but also: additional. computer... :. - 


programs that would be required under varying. conditions ~:- 


am “system and. where the. ‘contractual provisions relied upon by the 


* Government are found to be ambiguous, from several standpoints, 
* the rule of contra proferentem. will be followed and the ambiguous 
es ‘contract. -provisions_ will be construed against the’ Government as 
"the drafter_--.2 2 -. se cei de ah oe ee yee ate ee eee a arate 


3. Where: in construing a contract ‘for’ a “Gigital dispatching system the 


7 “contractor's S. interpretation excludes any , obligation on its ‘part 
‘to furnish a single sét of B-constants for caléulating transimission 
~. system, losses, | but concedes that: it is required to furnish | as a 
“part: of the “system an economic ‘dispatch | program including | 
“water optimization - and. ‘transmission losses and ‘that one set of 
ip B-constants is" éssential for an accurate consideration of trans- 
_ mission losses, and hencé ne appears that one set of B-constants 
must be furnished in, order. to complete. the system, ‘the con-. 
~-tractor’s interpretation of the contract requir rement: is Unreason- 


resulting . from contemplated future changes or additions to the. a 


95. 


able, precluding the doctrine of contra proferentem, notwithstand- * 


ing ‘the contractor’s- ‘unsupported. assertion that a-trade practice | 
sand precedents substantiate its: inter pretation. - Pega bag rece tee 


4, Work not: required. by the specification ‘but: performed by: popeliant 


- Ot his’ own initiative without the. contracting officer’s. approval is 


-Roliutary’ and. appellant is: not ‘entitled to: ‘additional’ compen- | 


' gation for: voluntary ag ete ope Mec pe RP SE Vie ee 


‘Changed Conditions | —, 


i. An soe aes ‘aaidatiiedt foe Hie ite: of. installing aa removing a 


‘steel sheet. ae cofferdam and related ‘work will. be allowed 


95 


349 
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‘CONTRACTS—Continued 
ee 7 CONSTRUCTION AND OPERATION—Continued 
Changed Conditions—Continued 


7 Page re 


ba under the “frst category” of. the Changed Conditions. seis oes 


where: plans: fora pumping: plant: prepared for the Government 

| by. a: large. engineering firm of: widely. recognized competence - 
'. ineluded‘a clear. indication :that. the sides of an excavation would =~ - 
fe stand on. a steep slope, and: the contractor .in-justifiable: reliance i OU 
” 3 upon that indication originally ‘proceeded::to -excavate - without 
use of a -eofferdam, the contractor having no duty in the citecum- 
stances. to. make its own borings or to engage in other extensive = = 
- anid, costly: pre-bid ‘checking of subsurface. conditions__.....--... © 131 
(2, A finding that “first category” changed conditions were encountered at. 


-. the construction site for a pumping: plant does not warrant the - : | “aa 


-° payment of expenses: associated. either’ with reasonable: delay i 

associated with. the’ discovery. of: the changed conditions. or for =o 
- “pure” delay: (standby) costs that: mayhave been necessitated oe 
by unreasonable delay in.the issuance of. a ruling-concerning the 

. claimed changed: conditions; therefore,.a claim for reisnbursement ae 

of such expenses and costs. will be dismissed__-----.222ls2---.. 182 
8. Where changed conditions are encountered: that not. only: necessitate Peale 

- » additional work which:is covered by unit prices; but: also cause a 

- delay. inthe commencement: of a succeeding stage. of the work, - 

- .-gosts incurred in the performance. of the succeeding. stage: mad | 

tee claimed to have resulted from: such: delay (wage differential and. - 
overtime bonus payments and the expense of moving equipment) | 

. -are not directly related to the changed conditions — may not : 

-> beincluded in’an equitable adjustment... 2-22 2------ Luan weno 196.4% 

4 Under a contract requiring’ the performance of grouting: oe Onsa Yt 
dam. foundation, where the quantities of grout to be: ‘placed. could. fay 3 

~ - not. be accurately estimated in. advance of bidding and where a . 

- » changed condition ‘was found to exist: which was manifested: by ~ 

“ <the acceptance in: deeper pervious formations of excessive quanti- ce ee 
". so ties of grout,’ the allowable costs resulting. from continuous. . 

— grouting required on. the: project: will include. only such. costs:as wee Be 

--are in excess of the expenses ‘that: should. have been. anticipated See a 

» taking into account: ‘contract provisions ‘calling for. eae . 


grouting and other-relevant factors_____ 22-22-2202 222-42-22- : 196. as 


Be The equitable adjustment contemplated by the. Changed. Conditions: _ 
clause. incorporated in Standard Form 234 (April 1961 edition). 7 
encompasses not only the added costs of overcoming the changed — 

~ condition itself within the strict physical limits of that condition © - 
but includes as well’ the expense of extra work caused by the — : 
: hanged condition i in areas eared kas acent PRTC canoe 229... 


“Changes and: Extras 


tee ‘The provision in the standard Changes clause requiring a contractor 

| to assert a claim for adjustment within 30 days after receipt. of a 
- written change order is not applicable where the change was. 
: staking of the work by the Government that varied substantially ts 
from a contract drawing,. accompanied by ‘oral instructions that- 
‘were never. reduced to writing. --—----~----2--2------ 2-0 -- + 337 
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CONTRACTS—Continued 
iF CONSTRUCTION AND OPERATION—Continued 


Changes and Extras—Continued 


. for “typical section in cut’’ excavation work was denied in.so far 


_as it concerned losses assertedly sustained. in the claimant’s own ~ 
operations as a prime contractor, since the contractor’s. failure to 
Inake a timely protest: to the contracting officer was found, upon 
-.review by the Board, to. be certs prejudicial to ne interests of 
. - the Government-__- Apa pee Te ne ie Rk Pkt les RT ORIEL oe Dy PORE I 
3: The board, in reviewing the nestion of whether the fluke to finke a | 
- timely protest: to the contracting: officer is. prejudicial to the. 2. 
‘interests of the Government, will review all of the circumstances, _ 
> and will:consider ‘a claim for equitable adjustment on its meritsin 
a situation where it would be unreasonable. and inequitable. to 
‘refuse to waiver a protest requirement because of commitments 
._. for special. equipment. made by:.a subcontractor i in reliance upon a 
contract drawing which the Government: od: not follow-in staking 


the PTOjCC erent ee Poa ohale ben deh Bei Rae eae 


4, A contractor’ s characterization of a claim fon unnecessary accelerated 


-. construction costs of a cement producing plant -as 4. claim for 
breach of contract will not preclude the Board from scheduling a 


hearing on the claim where the contracting officer expressly states 


that the contractor must be relying upon some order from: him to: 


accelerate construction and more facts are required for resol uon 


of the jurisdictional question presented.. 9220 deuce eee _ 
~ 5, Where the area over which ; survey work is to be performed is ‘hanged | 
: after award of a contract to.a surveying firm, the increased. amount — 


to be paid because the new route is rougher.and more inaccessible 


should be determined principally onthe -basis of the rule of 
. " reasonable value; however, this does not prevent consideration of _ 
~ the costs that fenaone bly could have been incurred on the changed 
S work: area, by ‘the Conmraetor: selected for the job by the ied 7 
316 
oe Work not required: aoe ‘the specification but. eed by appellant _ 


7 | "Page. 
% A contractor’s: claim based upon the fact that ie ‘Cacsiieals s | 
‘staking for a conveyance channel did not follow a contract: drawing | 


33 


34 


266 


on: his owh initiative without: the contracting: officer’s approval _ | 


is. voluntary. and appellant is. not. entitled. ‘to. additional’. com- 


"pensation for voluntary work ee i eee Peas non 
Construction Against Drafter | — a‘ 


boos RS Where the Government. contends that the cena: of lie: contract for 
. am: digital dispatching system require a contractor to furnish not 
only the computer program essential for its operation in cal- ; 


culating transmission system losses, but also additional computer ae 


programs that would be required under varying conditions. 
_ resulting from contemplated future changes or additions to. the 
. system and where the contractual provisions. relied upon by the” 
_ Government are. found to be ambiguous. from several stand-. 
points, the rule of contra proferentem will be followed and the 


ambiguous contract provisions. will be construed against, the 7 


Government as the drafter_——- seer ee eee 


~ CONTRACTS—Continued se . 
 GONSTRUCTION AND OPERATION—Continued - 


Construction Against Drafter—Continued oe | 
Page 


2. The: Gavaraitents: claim of an. implied ee, of fines for: a 
a particular’ purpose will not be recognized where the only indica- 
tions of notice to the contractor ofthe particular purpose for — 
which the system. ordered under the contract is required, in so 
far as the matter in controversy is concerned, are the. ambiguous. : 
provisions of an invitation for bids which -are reasonably | ‘sus+ 
~- ceptible: of the contrary interpretation. placed upon them by the > 
- contractor, particularly when viewed in the light of the conduct =. 
of the parties both 2 and d subsequent to the'a award of contract. O95 


- Contracting Officer, we ng 


Le Where, under a standard form: of : Soonetraction: contract “the ‘cont 
— ) tractor’s. right to proceed. with the performance thereof is termi- ~ ae 
«nated for: unsatisfactory progress and where it appears that the 
: principal causes’ of the delay were the acts of the: representative | 
of the contracting officer, who willfully and arbitrarily interfered 
with and assumed control of the work under the contract, such 
causes are excusable and the contract: will be deemed to have | 
been. terminated for the convenience Lo the Governments 63. 


Estimated Quantities. 


1. Under: a contract requiring: the performarice of eroutlig mone on a 
. dam foundation, where the quantities’ of grout to be placed 
could. not be: accurately estimated in advance. of bidding and 
where a changed condition was found to exist which was mani- 
‘fested by. the acceptance in deeper pervious formations. of 
excessive quantities of grout, the allowable costs. resulting from 
“continuous grouting required on the project will ‘include. only 
- such costs:as are in excess of the:expenses that should have been 
. anticipated. taking into account contract provisions: ee for 


continuous grouting and other relevant factors .-...-.--2-.--- i’ 196° 


2. The Board has jurisdiction of a contractor’s claim for quantitiestot | 
7 “cement: delivered - in excess’ of the aggregate. estimated require- © - 
ments for cement for the Glen Canyon Dam and Power Plant, 
irrespective’ of whether the contract is a requirements: contract 
- and without regard to ‘whether the interpretation of the ‘contract 
involves the determination of questions of fact, mixed questions : 
of law and fact or questions of law only. ---------- oes ocieed. « 266 


General. Rules of Construction 


1. A contractor’s request that the liquidated damiagés peas for :an | 
unexcused delay be substantially reduced was denied, where it 
was found that contract language clearly authorized the assess- 
ment made and where, consequently, the Board was without 

jurisdiction in the matter, ‘irrespective of whether. the request 
-- were to be:viewed as asking reformation of ‘the contract or eeonne 


remission of liquidated damages__......--------------------- on _ 


“2, ‘Where in construing’ a contract fora digital. dispatebing. system the 
x : - contractor’s interpretation excludes any obligation on its part to. 
_... furnish a single set . of B-constants for calculating transmission | 


| CONTRACTS—Continued i. eae rs a ee ee 
: _ CONSTRUCTION AND OPERATION—Continued- D8 ee ae ee oo 


Labor laws. 


General Rules of Construction—Continued - 


: one losses, but concedes that. it is reduced to fies as a. par a ee 
Of the - ‘system an economic dispatch program including. water — 
_ optimization and. transmission losses. and that one set of B- 
_ constants is essential for an accurate consideration of transmission _— 
- _. losses, and. hence it appears that. one set. of B-constants must. be... | 
aon furnished. in order to complete the system, the ‘contractor 's 
interpretation of the contract. requirement: ‘is. unreasonable, pre-e 
»-. +. eluding the. doctrine: of contra -proferentem, notwithstanding the 
~~ ‘contractor’s s unsupported assertion that a. trade. ‘practice and ~ 
- precedents substantiate its: s interpretation... — 


Intent of Parties | 


AL ‘Tiquidated damages were | “assessed: ees ‘sontract:- Since which ; 
established a. completion date for. an intermediate. stage. of: ‘survey — “s | 
work: plus... a liquidated _ damages. provision . applicable - to.: the 
intermediate stage. A ‘separate. liquidated: damages schedule was - 

-. applicable to a; completion date. established.for one of the con- = 

 tract’s final stages, that. completion date orig ginally falling 135. | 

~ days later than. the. date. fixed. for the intermediate. stage. In 
_ circumstances: where the. original 135-day period had been. sub-_ | 
stantially lengthened ‘due to the issuance of° ‘time’ ‘extensions ‘of 


Page a! 


unequal.length for the two stages, it was found that there was not ei 
a sufficient: showing that actual. damages would be suffered by the 


~ Government. beyond the originally established 135-day period to. 
. justify enforcement of. the liquidated: damages. clause applicable 
to the intermediate. stage clause for .more than that period; — 
therefore, - the Board: enforced the liquidated. damages provision 
only for 135..days as a reasonable ‘measure of the loss to the ~ 
Government: resulting. from. nonavailability. of the. intermediate 
ae a a ea ee 


316 


= 1 A ‘constiuodon ‘contractor. disputed: a. contrasting offiger’ 'S crequire- 7 - 


ment. that “Line Construction” classifications and: ‘pay. scales. be - 

, : applied to. workmen. who assembled and erected steel. transmis- a 
-. sion- line. towers, contending. that. it. would: be proper .-to utilize | 
— “Tronworker,. struetual’? classifications: and pay scales. (workers 


in the latter classifications received | lower rates of pay)... Mini- 


_ mum wage rates for both. classification types were incorporated - 
in the contract. under the Davis-Bacon Act. The Department. 
of Labor upheld the. contracting officer’s ruling after considering 
the matter on. two occasions and. holding a hearing as. part: of its 
‘second review; in addition, the. contractor asked for, and. re- 
ceived, consideration (and reconsideration) of the. dispute by the 


Comptroller General. of the .United States.. The Comptroller 


General also concluded that, the contracting officer’ s classification — 
action was correct. In such circumstances, the ‘Board ‘declined Bi 
» to exercise jurisdiction over an appeal. involving. the same Inatter, = 

- referred ‘to. it-under: the ‘Disputes’? clause. of the contract,-and — 
| ventered an order of. Giamidbal: 92 G os onan adn cet a ediintn a 


INDEX-DIGHST a, oa 


" CONTRACTS—Continued aoe om - fee ee a 
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‘Notices 


. oie ‘The, provision i in The: pended ‘Changes eee ‘requiring ‘a ee ) Me, ee 
a to assert, a ‘claim: for. adjustment: within 30. days. after receipt of a” 
written’ ‘change ‘order is not. applicable. where the. change was ~ 


ae staking of the work by the Government that varied substantially a | 

— from a contract. drawing, accompanied by. oral instructions that”. ao ee 
‘ oi Were: never reduced to- writing... -----222--2en+-s-e-e soso ee . 8B 
“Payments” ae. Pa ee Ze - ee 


Ais “Under a contract, es clause. providing for: partial, ‘Talia use a 
Rage _ ment to, the contractor in'the event of, increases in wage rates, 
_ exclusive . of subsistence payments,. where’ new: schedules of ¢om- ee 
—. pensation ‘paid by the contractor are based. upon union. agree- Peas 
_ ments- providing | ‘for. ‘successively. higher increments of pay. de-.. 2° 
pendent: upon. the. increasing. degree | of remoteness of the. work.” 
Pa ae site. from. the | union. office, and. discontinuing: previous | arrange- - 
* ments. for. payments of. sums. designated. as subsistence, the hew 
yt. compensation . schedules are deemed. to. contain a. measure. gre as 
, , Subsistence payments, but. are. _determined also. to require . an ‘- 


ra arr’ 


erie are - ea z . 7 : 2% ae ee: . a 
Mas apauit, | to ge Ae Pea pt ans tte We! aos 2 
Reece Ses oe RS ee, wee Ta. Page ae ha 


ie Sh ment under the escalation ‘provisions ‘of the ontract ee 860 a <e 


"Protests. ee : eee : is ao ee eee -. - oe wei ae Ole 


1 A conkeabier S claim based upon the: fact. aha ‘the Geveniiave a 
ee staking 1 for a conveyance. channel did not follow a contract drawing. a 
_ for “typical section, in cut” excavation work was denied in so far 
~ as it: concerned. losses, agsertedly sustained ‘in. the claimant’s own -_ 
: races 28. a, prime. contractor, since-the contractor’s failure — 
os to make, 2. timely ‘protest. to, the. contracting, officer. was found, | 


DM abe 


Bee of. the Govetgindlit ee inten hace nnn eed 33 eae 


< 2 ‘The. board, in Teviewing | the Auestion . of whether. the failure. to. make se 
= os interests of the ‘Government, will review: all ot ‘the sitouniaténbes, Re a 
. and’ will consider a claim for equitable adjustment on its merits 
in a situation where it would. be unreasonable and ‘inequitable tO. 
“  Tefuse- to waiver..a. protest réquirement ‘because. of commitments ~ fs: ol 
for special equipment-made by. a, subcontractor in reliance.upon — 
a, contract, drawing ‘which..the. Government. did not follow in 


: ? staking the Peale ttre saitctrenn thai t ts a 34 o- 


- Subcontractors and. Suppliers - 


ee ds The contracting officer’ s ‘determination « on a pontrector 8 entitlement. fe 
~~ “to a time: extension, ‘by reason. of alleged excusable causes of a 
_ | delay, will be sustained. where the. contractor fails to show that 
such determination is erroneous by a preponderance of the. 
. evidence and where it appears that. the unexcused delays were — 
attributable to manufacturing. difficulties of a subcontractor Ores" |. 
 - to a failure of the: subcontractor’ 's quality control... .a5--sea- 7 ~—15 
2 A contractor. who bids.on a_ Government. ‘contract: unqualifiedly . ie 7S 
a represents that’ it. has the supervision, ‘personnel, equipment, 
aol and. L ability: to do the work and. its Baronsinlty 4 is | in nowise ae “ee 
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AL A contractor who. bids on a Government contract unqualifiedly 
- represents that it has the supervision, personnel, equipment, 
- skill and ability to do the work and its responsibility is in nowise © 
diminished by the fact that entire work covered thereby has been. | 
aa subcontracted; consequently, the absence of such qualifications i is 
_ not an excusable cause of delay under the ‘standard form of supply = 
>. Gontract. oo pee at ae oe ee aa ee | 
a 2 The Board, in reviewing the. auestion of whether the failure to make * 
‘a timely protest to the contracting officer i is ‘prejudicial to the in- . 
terests of the Government, will review all of the circumstances, . , 
- and will consider a claim for equitable adjustment on its merits 
in a situation where it would be unreasonable and inequitable to 
refuse to waiver. a protest requirement because of commitments 
. for: special. equipment. made by a subcontractor in reliance ‘upon | 
a contract drawing which the Government did not follow in 


Subcontractors and Suppliers—Continued 


not an excusable cause of delay under the standard: form of supply 


- Cee be ee nian MO cs Te AACR ce Ct ee 


| Waiver and Estoppel - 


staking the PrOjeCt_--- + ---- ana - anna ne naan nett 


Warranties” 


1. The Government’s claim’ of an ‘implied warranty of fitness for a , par- 


ticular purpose will not. be recognized where the only indications 


_ of notice to the contractor of the particular | purpose for: which the 


system ordered under the contract is required, insofar as ‘the 


| Inatter i in controversy is concerned, are the. ambiguous provisions 

of an invitation for bids which are reasonably. susceptible ‘of the 
contrary interpretation placed upon them by the contractor, . 
particularly when viewed in the light of the conduct of the parties — 


both prior and =upeanen: to the award of contract... ----- Disteres 


DISPUTES AND REMEDIES | 


Burden of Proof. 


A. The contracting officer’s- determination on F) sense S ‘entitlement 


to a time extension, by reason of alleged excusable causes of delay, 
will be sustained where the contractor fails to show that such: 
determination is erroneous by a preponderance of the evidence. 
and where it appears that the unexcused delays were attributable 7 
to manufacturing difficulties of a subcontractor or to a failure of | 


the subcontractor’s quality control____- Sows haat co teseetcuees 


a | 7 _ Page 
diminished by the fact that entire work. covered cicteby has been | | 
a subcontracted ; consequently, the absence of such qualifications is. 


18 


a 


95 


age Under a contract for the performance of survey work the contracting . 6 
~ officer properly terminated the: contract for default where the 
weight of the evidence supported a conclusion that following the | 
receipt of letters warning the contractor to comply with the per- 
formance schedule, the contractor abandoned the work after a _ 
~ series: of: delays, due in part to Government error but caused | 
: “principally by petted performance and: financial | difficulties. : 


3t7 
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3 Following a termination for default the seu vaaunan: failed to Bastin. : 
its burden. of proof: as to. mitigation of damages and reasonable- 

ness of the assessment of excess costs, where because of urgent — 
requirements the work of completion was divided and performed 


451 


. Page 


by the Government and two other contractors simultaneously, 7 - 


a instead of by the presumably less costly method of completion by a4 


re ee ee 


Prete the two next. low bidders on se > original a 


“DAMAGES | 
- Actual Damages 


2 Liquidated damages provisions in. ones. are ood and eutectic 


378 


if, judged at the time of contract, they bear a, reasonable relation- . 


7 _ ship'to-the damages which: could be expected to flow: from delayed ‘ 
 .performance, and. where the amount of: possible. actual. damages — 
_ would be difficult or impossible: of ascertainment in. advance, ° 


Bi. notwithstanding the fact that. the actual damages. sustained by _ | 


the Government. are uncertain in amount and even. though the. ; 


a liquidated. damages assessed. may. have constituted a: hardship tO. 


-. +, the contractor because. the amount thereof represented a ‘high = 


a, ae proportion of the contract price_ - ae Se pew ae A) Gee  Mesiin Rogho ea ge ee 


2. Liquidated damages provisions in contracts are “valid: and ee fomeable: 
- . ° if, judged as of the time the contract was entered into, they bear” 
. . & reasonable relationship. to the damage which could:be expected | 


| _ to. flow from delayed performance, and the amount of possible 


actual damages would be difficult or impossible of ascertainment _ 


in advance, even though as ‘it turned out the actual, damages _ Se 


. sustained by the Government: are uncertain i in amount and: appear. ; 
to. be minimal._.-+_.-...~-.---:-------! es a pee eee es, 


i . _ Liquidated Damages . 


“dy A contractor’ 8 request: dhat tie liquidated aaniaes aeckeisd for ia 
: unexcused delay be substantially reduced. was. denied, where it . 


me : was found that. contract language clearly authorized. the ASSESS- 
. ‘ment made and. where, consequently, the Board was ‘without: . 
a jurisdiction. in the matter, irrespective of ‘whether the. request . 


a . were to be viewed as asking reformation of. the contract or r seeking - 
| ~ remission of. liquidated damages-_-------- se Se oe ee a ee - 
2. Liquidated damages provisions. in contracts are valid and. enforceable * 


ab 


> if, judged at the time of contract, they bear a reasonable relation- 7 : 7 
- ghip to the damages which could be expected to flow from de- 
layed: performance, and where the amount of possible: actual — 


_ damages would be difficult or impossible of ascertainment, in ad- 
vance, notwithstanding the fact that. the. actual damages sus- 


tained by the Government are uncertain in amount and even 


though the liquidated damages assessed may have constituted a 


‘hardship to the: contractor because the amount thereof vepre- » Vo 
. AB 


sented a high proportion of the eontract price_ 


3. _Liquidated damages provisions in contracts are valid and Gnforosable: 
.. if, judged as of the time the contract was entered into, they bear — 


: ~ a Teasonable eas to whe damage which could At expected _ 
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7 a, ‘flow. from delayed performance, . a tne amount ‘of ‘possible 95 
actual damages would be difficult: or impossible . of ascertainment : 


a ilainatet Damages—Continued 


in advance, even, though. as it turned out. the actual damages 


| sustained by the Government are uncertain. i in. amount. and appear 


to be: minimal. Se eee tate ee Se eee ie Gl Bee Go a 
~ oh, Liquidated damages were: assessed under contract, clauses hich ese” 
tablished a completion date for an intermediate stage. of suryey | 


- -applicable' tO: al completion : date established. for one:-of the con-. | 


work plus a. liquidated damages provision applicable to the inter- = 


mediate stage. . A separate: liquidated damages. schedule was 


-. tract’s-final :stages;: that: completion date. originally: falling’ 135 


‘days later than the'date fixed: forthe intermediate stage. In : 


Page _ 


140 


> eircumstances. :where. the: original 135-day. period had been ‘Aub: <2 

: stantially lengthened. ‘due: to the issuance -of tinte extensions of — 
Soe unequal length: for the-two. stages; it was: found that there was: eee. 7 
oo noti'a! ‘sufficient ‘showing that actual: damages’ would be. ‘suffered _ = 
“bythe: Government “beyond: the originally “established .135-day ~~ 
2 period: to justify enforcement: of the. liquidated: damages | clause. - 


4 


sh applicable - to: the- intermediate stage clause for more than’ that . “ a 


; “periods therefore, the: ‘Board ‘enforced: the: liquidated damages a fee 
i> provision’. only’ for. 185: days: as! a ‘reasonable:. measure of the loss... - 


os tothe: Government: resulting from nonavailability of: the inter- a 
. “mediate work. ee Joeede i ee oe oe Oe 


— | Medsuement . ds ut 


=e The Board of Contract oe has inherent Authosiiy’ toe arrive ae ‘ban 


‘Equitable ‘Adjustments _ 


_ equitable adjustment. by means of an approximation,, where the 


. total cost of performance has been established by a. preponderance a a 
of the evidence and it is not possible to. calculate’ the’ ‘adjustment ee 


« with mathematical pe Pe iis a See Se eae ae sieieis Halen 





Ae _ The Board, in reviewing the. ‘aniestion of whether the failire ib make a, - | 
~- 2) timely:. protest, ‘to the | contracting. officer’ is. prejudicial +0: ‘the - 5 
, interests.of the,Government, will review all of the circumstances, eS 


; and will consider a claim for equitable adjustment on,its merits — oe 


anes in ¢ a: situation where. ‘it. would be unreasonable and inequitable to 
eo refuse to, walver | Q. protest requirement because of commitments 
for special equipment made -by. a subcontractor in. reliance: -upon 


-a,. contract drawing which - the Government did not. follow in 


ee _ staking ble: DUO|CCU Ase er eee ee eee 
2. The Board of Contract Appeals Has inherent authority to.arrive. at an 


equitable. adjustment: by means. of an approximation, where the 
total cost .of performance has been established. by. a° -pre- 
- ponderance of the evidence and it is not possible to calculate the 
adjustment with mathematical precision. _..--_.-2---.-2--2-_- 
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8. Under a contract escalation clause providing for partial reimburse. ee 


- ment: tothe contractor in the event of increases in wage rates, ~ 
“exclusive - of . ‘subsistence ‘payments, . where. new. ‘schedules. of 
a. ‘compensation paid by the contractor are based upon union agree- ae 
. ments providing fc for Sucecssively ee increments of Dey depend- ‘ 


“INDEX-DIGhST a 


CoN TRACTS—Continuéd ee 
DISPUTES AND REMEDIES—Continued - 


waa Equitable Aajustments—Continued 


te Bree is ete 2 ‘Page — 
o “ent upon thei ineréasing degree or remoteness of the work: site from ee 


a “the. union. office, and» discontinuing previous. arrangements | for 8 
_. payments of sums designated as ‘subsistence, the new .compensa- 


“tion schedules. are. deemed .to. contain. a measure of. subsistence 


eae “payments, but are determined also to require an equitable adjust. 


aad 4, 


ment’ for amounts: that are ‘eligible for reimbursement under, the | 
a . escalation | provisions ‘of the contract. --- ce oe ween eee 


equitable’ adjustment for the costs of ‘installing. and removing a ; a 
"steel sheet. piling’ ‘cofferdam and related work will be allowed under. > 


ee the. “first, category’. of ‘the ‘Changed Conditions clause, where. 
i: plans. for a ‘pumping ‘plant prepared. for. the ‘Government. by a oe 
large engineering: firm’ of widely. recognized competence included. 7 


| 6. Under. a. contract requiring» the performance ‘of: ‘grouting Pe on. a: 


, aclear indication that the ‘sides. of an excavation. would stand. on a 


~ _steep slope, and the “eontractor: in justifiable ‘reliance upon “hae 
indication. originally ‘proceeded | to excavate. without. use. of a 


- “¢offerdam, the contractor. having no, duty. in the circumstances © 


Baines make its own borings: or to engage in, other extensive and costly nae 


a ““pre-bid. checking: ‘of subsurface conditions. | 
“5 Where -changed conditions are ‘encountered that. not, only, necessitate 7 


Rar ta ere ar eal eee or a eae readers rn 
Oe ron 


131. 


. additional work which is ‘covered. by ‘unit. prices, but also cause Bon 
delay in the commencement, of a succeeding stage of. the work, 
costs. incurred. in: the performance of the succeeding stage and. 


| claimed 1 to have. Tesulted from. such delay (wage, differential and 
- “overtime bonus payments and the expense of moving equipment) : 


_ are not. directly related to. the changed conditions. and may not be 


included. in an. equitable adjustment... 


ie dam foundation, where. the quantities, of grout, to, be placed « could 
- not. ‘be accurately estimated in advance. of bidding. and where a 


: changed. condition. was found. to exist which was manifested py. 


DAE. aceéptance in. -déeper™ pervious: formations. of. excessive quan- 


ewes? grout, the - allowable: costs. resulting from.. continuous 7 


ae “grouting required on. the ‘project, will include. only such costs as 
~ ae’ iti ‘excess of the expenses. that. should have been anticipated 


. taking into, “account, ‘contract. provisions. calling for continuous. a a 
196° 


grouting, and other. relevant. factors 


een wesc meter te wee meer eee 


te The equitable. adjustment contemplated by the Changed Conditions ~~ 
- clause incorporated in Standard Form 238A (April: 1961. edition) oh e 
“encompasses not only the added. costs of overcoming the changed — - 
US ‘condition itself. within the strict’ physical. limits of that condition. . 
" put includes. as’ well. the expense of extra work caused by. the 


8. Where the area over which survey. work i is to. be performed i is. changed 
he: after award of a contract toa surveying firm, the increased amount | 
- .to be paid because the new route is rougher and. more inaccessible 


~ changed. condition in areas immediately adj. acent thereto. 


196 


oF _ should | be» determined principally. on. the basis, of the. ‘rule of on 
~. reasonable value;. however, this. does not prevent: consideration... 
be “of the costs. that. reasonably - ‘could have been. ineurred on the > 
re changed work, area by the contractor selected for the job by the 2 ae 


ss ee Government So ee . a5 ee —= oie eee elas eo oem oe 


jg sas 
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DISPUTES AND REMEDIES—Continued | 7 7 
Jurisdiction | Be % . Susy Sen OY ae. on.) 7 Page 
L A contractor’ S request ‘that itis liquidated daeanese assessed. for an 
unexcused delay be substantially reduced was denied, where. aos 2? i 
was found that contract language clearly. authorized the assess~ 
- Taent made. and where, . consequently, | the Board was without 
jurisdi¢tion in the matter, irrespective of whether the request. 
were to be viewed as asking reformation of the contract, or seeking ce 
remission of liquidated damages... he Sie inal artes lS decree aa 15 
2. Where the exceptions to a “Release on Contract” specifically designate 7 
particular claims and amounts as being excluded from the effect — 
of the release, B. further claim made. thereafter, that cannot 
reasonably . be: considered. to be within the claims enumerated in 
the exceptions is barred Py ‘the. release prowssion and will be | 
| WOIGMGSOUs ooo eo eh ek eee ee te 196. 
8. The Board has’ jurisdiction of a. contractor’ s selena ‘for ascetics of 
, cement delivered in excess of the’ aggregate: ‘estimated require- — 
ments for cement for the Glen Canyon Dam and Power Plant,  __ 
irrespective of whether the contract is a requirements contract 
and without regard to whether the interpretation of the. contract 
- involves the determination of questions of fact, mixed questions _. 8 
| of law and fact, or. questions of law only_..--..-- Ae ae 266 
4. A contractor’s characterization of a claim for unnecessary accelerated oe 
~. . construction costs of a cement producing - plant as a claim for 
breach’ of contract will not. preclude the Board from scheduling . 
gy! ‘hearing: on the claim where the contracting ‘officer expressly ‘ 
states that the contractor must be relying upon some order from 
him to accelerate construction and more facts are required for bs 
resolution. of the jurisdictional question presented... __. ictes asia terest .. :266 
be Under a contract for the delivery of cement for the Glen Canyon oe 
Dam and Power Plant, a contractor’s claim for loss of commercial 
~~ business or lost profits, attributed to the Government’s failure to 
order cement: in accordance’ with the’ estimated requirements set 
> forth in the contract, will be dismissed as ‘without the jurisdiction 
of the Board where neither the extras clause nor any other con-- 
* tract clause provides a remedy for the alleged wrohg....---- 2... — 266 

- 6. A construction contractor disputed a contracting officer’s require- 

_ ment that ‘Line Construction” classifications and pay scales be 
applied to workmen. who assembled . and erected. steel trans- 
-maission line towers, contending that it would. be proper. to utilize‘ 

‘“Tronworker, structural” classifications and pay scales (workers 
in the latter. classifications . received lower rates of pay). Mini- 
mum wage rates for both. classification types were incorporated 
- in the contract under the Davis-Bacon Act: The Department 
of Labor upheld the’ ‘contracting officer’s ruling after considering | 
_ the matter on two occasions and holding a hearing as part of 
its - second review; -in addition, the contractor asked for, and. 
received, consideration. (and reconsideration) of the dispute by | 
the Comptroller General of the United States. The Comptroller 
_ General also concluded that the contracting officer’s classifica-_ 
‘tion action was correct. In such circumstances, the Board - 
- declined’ to exercise jurisdiction’ over an appeal involving. the 
-- game matter, referred to it under the’ “Disputes” clause of the #8 
contract, and entered a an order of dismissal. ___ so ouee eee ae poe. © 
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CONTRACTS—Continued | 
- DISPUTES AND REMEDIES—Continued | Sothe a ae eo. os 
Substantial Evidence _ - eer 5 Bees o> Dage 


1. When. an appellant has submitted evidence of ‘a. subetential nature a 
- tending to establish that rock, within the meaning of the speci- 
. fications, was encountered and removed, and the Government ; 
~~ offers little, if any, counter proof the contention of the appellant nt 
must be aecepted..--- <2 on nnn acento cern cnee ener ie B49. 


| Termination for. Default - 


i. Where, under a standard form of construction. contract the ‘con- 
-» tractor’s” right to ‘proceed with. the. performance - thereof is — 
7 terminated for unsatisfactory. progress: and where it appears _ 
that the principal causes of the delay were the ‘acts of the repre-- 
sentative of the contracting officer, who. willfully and arbitrarily 


interfered with and assumed control of the work under the con- | — Bh 


- tract, ‘such causes are excusable and the contract will be deemed. ao ue 
+0 have been. terminated for the convenience of the Government. «68 
2. Under a contract for the performance of survey work the contracting / 
- ' ‘officer properly. terminated the contract. for default. where the 
weight ‘of. the’ evidence. supported a conclusion. that: following. 
- the receipt of letters warning the contractor to comply. ‘with 
the. performance schedule, the contractor abandoned the. ‘work. 
~ after. a series. of delays, due in part to Government error but | 
caused principally ei inadequate performance. and financial | | 
OtnCU Hes Sea oie feeb a ncaciemnes bee Gok eet a 3877 
3. Following a termination for default the. Heo vceinen failed ‘to 
sustain. its burden of proof as to: mitigation of damages . and 
_ reasonableness of the assessment. of. escess ‘costs, where because 
Of urgent. requirements. the. work of, ‘completion was divided 
and performed by. the Government and. two other contractors. — 
| simultaneously, instead of by. the presuma bly less costly method 
~~ of completion by the two next low bidders on the original pro-. . 
| ambiance as adie aia B78. 
"FORMATION AND VALIDITY.’ — 


Implied and Constructive Contracts. 


- i The provision in the. standard Changes eigaee. requiring a, contractor | 
os... to assert a claim for adjustment within 30 days after receipt of a 
written change order. is not applicable where the change was 
staking of the work by the Government that varied ‘substantially 
-. from. a contract drawing, accompanied: by oral: instructions that. 
were never reduced to. writing. ------------~ eee eeen yee ae eee 33. 
PERFORMANCE OR DEFAULT Ree Bs | 
Generally | 


1 Liquidated aathies provisions in contracts: are. sivalid and ‘@utoresable ia 
if, judged at the time of contract, they bear a reasonable relation-— 
ship to the damages which could be expected to flow from delayed 
_.. performance, and where the amount: of possible. actual damages 
would be. difficult or. impossible of ascertainment in -advance, 
. ... notwithstanding the fact that the-actual- damages. sustained by 
en: es povermen ts are. uncertain in amount and | even though oe 


ey, oe - INDEX-DIGEST. 
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“, Page . 

- ligitidated damages assessed may lave constituted a hardship to 


¢ the contractor because the amount, thereof represented. a Pieh .. aa on | 
‘proportion’ of the: OUI AGt DIiGe sia oe 1 


2 -Liquidated. damages | provisions in contracts are e valid ‘and Cae ale | 
_ if, judged as of the time the contract was entered into, they bear .- 
_ »a reasonable relationship to the damage: wliich could: be éxpécted. 
to flow from. delayed performance, and the amount. of. possible; ; 
- a actual damages would be difficult or: impossible. of ascertainment =~ 
_, in_advance, even though..as.it turned out, the. actual..damages ~ 
= _.. sustained by. the Government are uncertain. in. amount and ap 
- “pear. to be. amines“ BOS n ete SU a ee ee, 14 


Acceleration” 


_ ote ‘oe contractor’ 5. ‘gharacterization ‘of a claim for: unnecessary. y accelerated 
, < __gonstruction costs of a cement producing plant. as a claim for a 
hearing o on. : the. claim where the contracting officer ‘expressly states - 
- that. the contractor. must be relying upon some order from. him, to 


. of, the jurisdictional question presented... eee is - aed ee oe 6 6 - 
Breach 2 oes Be. ee x . 


1 ‘The Board has’ jurisdiction’ of a contractor’s claim’ for’ quantities of ic 
- cement delivered in excess of the aggregate estimated . require~> _ 
_.. ménts for cement for the Glen Canyon Dam and Power Plant, - 
irrespective of whether the contract is a requirements contract. 
“and without, regard to whether the interpretation of the contract 
~~ “involves the determination of questions of fact, nixed’ ‘questions 


BOF law and fact or. questions of law On 12 ee oe 266 ae, 


- Under" a contract for the delivery ‘of cement for the ‘Glen ‘Canyon ere 
~ - Dam and-Power Plant; a contractor’s claim for logs of commercial 


business or lost profits, attributed to the Government's failure to: ae 


order cement in accordance with the estimated requirements set — 
forth in the contract, will be dismissed as without the jurisdiction _ 
of the Board where neither the extras-clause nor any other con- =~ 


te tract clause provides a 1 remedy for the alleged wrong. --~2.--2- eae 266 oe 


-“Compensable Delays 


cm A finding that. ‘first éategory’ : sligneed saudi vous: were: a er | 
- at the construction site for a pumping plant does not. warrant:the — 
ve payment of expenses associated either with reasonable delay: -- 7 
> associated with the discovery of the changed conditions or for. 
“pure? > delay (standby) costs that may have been necessitated by 
~ unreasonable-delay in the issuance of a ruling. concerning the. 
-. Claimed:changed conditions; therefore, a-claim for: reimbur sement os 
of such-expenses.and costs will be dismissed---2.0022--2-222-- = ABR: 
2. Where: changed conditions: are encountered that not only: necessitate ae 
~ additional. work which'is covered by..unit: prices, but: also ‘cause a = 
delay in the commencement of a succeeding ‘stage of the:work, 
7  :eosts” incurred ‘in the performance of: the succeeding ‘stage: and ee ae 
claimed to have resulted from such delay (wage differential’and 


Ree eo ed. 
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Rc leas Delays—Continued_ 


“overtime bonus payments and fae expense of moving equipment) , 


_are not directly related to the changed. conditions. and may not be. cam 
“Gnolided 3 in.an equitable adjustment - niwedtoted aoe ae oie a 


--Excusable Delays 


~ “I ‘The contracting officer’ Ss ‘detanminafion on a eontnater S ee e 
7 - to a, time extension, by reason of. alleged excusable causes of. delay, : 


: : pages a 


-. . will be sustained where the contractor fails to show that.such 
— determination’ is-erroneous by a preponderance of the. evidence. a Meee 
: and, where it appears that the unexcused delays were attributable 


re to. manufacturing difficulties. of a. subcontractor. or. to a. failure of ee 


= the. subcontractor’ 8. quality control_-_-------- noch ee enn cee a 


ees te 2. A contractor who bids ona Government contract - Sonqueinedy 


ee _ represents that, it has the supervision, personnel, equipment, skill 


15 


2 and. ability. to do the. work. and its responsibility, | is in. nowise ii: 
| fe diminished: by the. fact. that entire work covered thereby has been aor 
_ subcontracted; consequently, the absence of such qualifications is. = 2 ., 
* not an excusable cause of delay under the standard form of supply: Piste 


- contract=----=---. Seana eR eh ie ae a at 


3. Where, : under a standard fore of construction contract. the: one 


- t¥actor’s : right: +6 proceed ‘with the performance’ thereof is ° tere oie 


~- minated:for unsatisfactory progress and where it appears: ‘that the 
principal causes of the delay were the acts of the representative 


of the: contracting officer, who: willfully and ‘arbitrarily: interfered Fe 


with and. assumed control of the work: ‘under the:contract, ‘such. —— 

-. eauses are excusable and the contract will be deemed to have been. gts 
_._ terminated forthe convenience of the Government.--_----.--- | 
: 4, ‘Under a contract for the performance of survey work. the contracting © a 


ee officer properly terminated the contract ‘for default’ where the i 
~ “weight. of the evidence supported | a conclusion that following ace 
- -the receipt. of letters’ warning the: contractor to comply with . 


ee ‘the performance schedule, the contractor ‘abandoned the work. 


: . after a series of delays, due in part. to: Government error put 
-. caused. principally by pene ter performance: and: finangial a eke 


95 difficulties - ~sH5+---5 eee eee rene eee ee eee eS 7 


Release and Settlement va 


=F Where the exceptions toa “Release on Contract? specifically cern | 
| particular claims and amounts as being excluded from the effect: _ 
of .the release, a further claim made thereafter,. that cannot, 


. ae : : 


; reasonably be considered to. be within the claim: enumerated in a - - 


- the. exceptions is: barred by the release provisions and. will be 
2 : __dismissed___--... Setinneeacie Beate acts sce celteut oa e heigans 
DESERT LAND ENTRY. 
_ GENERALLY Sp ad 
ae Section 7 of the act of Mar. 3, 1891, and bechon 2 of the act of Mar. 28, 
+4908, read together, and in the light of other provisions” ‘of the — 
~ Desert Land Law. indicated, a Congressional intention to. prevent. 


| ok consolidation of entries and +o exclude corporations from control . os st ae 
= ~ and reclamation of the entries. Consequently, the words . ‘assign- i 


196 
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* pRgERT LAND ENTRY—Continued | 
» GENERALLY—Continued 


the apparent purpose of the Act effective.__-....---.--------+ 
2, Section 7 of the act of Mar. 3, 1891, provides that no person or 


- association . of persons shall hold by assignment .or otherwise, | 
_ prior to the issue of parent, more than 320 acres of arid or desert. 


3. The terms “aaa ohedent a “hold” and ‘ “otherwise” as used in section 


7 of the act of Mar. 3, 1891, are words of broad signification and 


their precise meanings i on the context : in- ‘which b they are ae 


AA corporation which fe acquired Sctual possession or the right of 


actual possession to more than 320 acres of desert land “holds” 


such acreage within the meaning of the prohibition of section a is 
“Of the-act of Mar, 3), 18912 0.00022 l ko ce ok seeks a 
5. Until patent issues, the Secretary of the Interior retains jurisdiction. 


to inquire, sua sponte, ‘into. the validity of an entry, completed 
except for issuance of the patent, and to set it aside for defects or 
mistakes existing on: ‘ie bales the. entryman met the final re- 
“quirements. Boies eee ieee eben suse esas 


Ly Saotign 1 of hie ace tot Mar: 3, 1877, requires a deer aad eens ae 


file a: declaration under oath that he intends to. reclaim the tract 

of desert land for which he is making application for entry and 

_ this intent to reclaim i is of the very essence of the condition upon 

which the onity is ee ee 
APPLICATIONS © ee Oe ee ee 


“1 Section 1 of the act of Mar. 3. 1877, requires a desert land soplicaut to 
* file a declaration under oath that he intends to reclaim the tract 
~ of desert land for which he is making: application for entry and 


this intent to reclaim is of the very essence of the condition upon __ 


“-which the entry is potas. siete | Re er en eee ean eas 887. | 


~ ASSIGN MEN i 


Ee An’ Sareea! ietween 4 a aeaad land | entrymén: and. a corporation, 


which gives that corporation the exclusive right to possess the 


entry and to. grow and harvest crops thereon for a term of twenty. 


Page - 
~~ ment” and “holding” are to be given a ‘ cosetruction that ; will make . BT ee 
_ 386 


386 


386 


386° 


387 


387 


- years, Js an assignment to or for the benefit: of a corporation. — 


' within the meaning of the prohibition in section: 2 ‘oF the act | 


Por Mar 28, 1908222 fone oe ee ee ee ce 

2. The term ‘‘assignment’’ as aaed in the act of Mar. 28, 1908, “applies 
to a transfer to a corporation of the rights of a ‘desert land entry- 
man to enter upon the lands and remain in éffective control 

- thereof and to-grow and harvest hs thereon for the benefit 

oT the Corporauon 22) 22 ee ee ee eee ee et 


_ 3. To determine whether. an unlawful assignment of the ear: aes: 
was made one must look to the. results. of the documents used to > 


. determine: the real nature of the agreement rather than to. the 


labels the parties. select for their. designation. .-._:.-.-..---..- | 
4 Section 7 of the act of Mar.-3, 1891, and section 2 of the act of Mar. 28, =e 


386 


886. 


386 


1908, read together, and in the light of other provisions of the — 


_ Desert Land Law indicated, a Congressional intention to prevent — 
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‘DESERT LAND ENTRY—Continued 
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a ‘consolidation of. boiien sad. to exclude sokporationd: from 


Page 


| - -eontrol and reclamation of the. entries. Consequently, the — 


_ _ words ‘ | ‘assignment” and “holding’’ are to be given a construc: - 
tion that, will make the apparent purpose of the Act effective _~- . 
o. Section 7 of the act: of Mar..3, 1891, ‘provides that. no person or — 


association of persons shall ‘hold by assignment or otherwise, 


prior to the issue of patent, more than $20 acres of arid or desert 


386 


| Se 886 
6. The, terms asnigriment,” x “hold? and é fouhergise! as. taped | in Wecction 


e. of the act of Mar. 3, 1891, are words of broad signification and 


their. precise meanings. depend | on: the context. in. which Mey” : 


ake used. et ---- paiedetatalabdenciotabataneiiaicaletatel tetatareta pee . --- a te 
CANCELLATION ted eeteue “at + | | , 


A A patent, issued to an. Sntrymani who thade‘s an entry. nae in paced faith 
but: with intent to evade the provisions of the law was erroneously 
issued and obtained by fraudulent’ and. improper-.means, and. ~ 

_ must be icanopled sce 2 4. ta a Ai a cet 


CULTIVATION: AND RECLAMATION 


386° 


. 887 


“d, In order to comply with. the gaienane of section: 2 of the’ ac of - 


Mar. 3, 1891,°a desert land entryman must either expend his 


own money on the necessary. irrigation, reclamation, and culti- 


“vation of the entry or incur a personal pape: for ay money . 


to. file a. declaration under oath that: he intends to reclaim | the 


| tract: of desert land. for. which ‘he is making appli¢ation for entry. — 


and this intent. to. reclaim is of the very essence. >. of the condition 


: ; upon, which the entry 1 is aerated eee oe ee eae 


| “FINAL PROOF 


SO expended__ ee Gea AI RO ay Be ARE Oe PURE et ORR EE, Bete ~~ $86 


2: Section 1 of the act of Mar. 3, 1877, requires a desert. aa applicant 


387 


4: Until patent iasues, fhe See of. the. a Interiors retaiie SJ avieciction a 


to inquire, swa sponte, into the. validity. of an’ ‘entry; completed | 
. except for issuance. of the patent, and to set: it aside for defects or 


mistakes existing on the date the entryman: met the final re- 


ata quirements - - peta ed Graig Sd Ga ca Ge ae 
S4 EQUITABLE ADJUDICATION | | | 


Y i. Equitable adjudication is. ‘properly denied : a nGindstoati: eau men | 
| -where it appears that there has not. been substantial compliance. 
with the cultivation requirements of the law_--.2:----.---.---. 


FEDERAL EMPLOYEES AND OFFICERS 
AUTHORITY TO BIND GOVERNMENT 


| 1 Neither unauthorized’ acts: ‘by ‘eiployes! of the Bureau of Land 


“Management nor erroneous information furnished ‘by. them can 
serve as the basis for conferring rights not authorized by law or 
* for excusing the nonperformance of acts that are required by law 


| to be pee before the vente of a right_- Seo eee eee 


 887— 
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- GRAZING ‘PERMITS AND LICENSES Hg - 
- GENERALLY an ne: 


- Page 


ei In. a grazing district. ‘where ae is. base, 2 a ‘person who. owns ater a 


rights is not entitled. merely by reason of the ownership: of such © _ ee Pe ae 


tights to grazing. privileges on the. land: surrounding. the: waters in eae a 


a which the rights: are claimed, and the allotment of such: land to 
another user is not contrary to section 3 of the. Taylor Grazing e 
| NON eae tas ee eee a tn ee 


| APPEALS —— 


339 


a An appeal from a destin of a district grazing manager allotting the a 


‘ available ‘Federal: range ina grazing unit among the qualified users 

is properly’ dismissed ‘where the allotment. “Was. based upon a 
-Trange’ survey. which’ showed. that. the allotment of each user con- 

tained sufficient forage to. satisty his Federal range demand and it 

- - ip not shown that such an. allotment does not, in fact, ‘contain. © >. 

sufficient forage to satisfy the. qualified: demand. or that. the 


. allotment of the unit. was arbitrary, 0 or, capricious. eas ere ae 339 — 


APPORTIONMENT oF. FEDERAL RANGE. 


“1. in a grazing district: where land is base; a person Who’ owns 3 Water” 
. . yights is not entitled merely by reason of the ownership of such - 
vights to grazing privileges. on the land surrounding the. waters 


in which the rights are claimed, and the allotment of such land to 


another user, is. | not, contrary. to section 3 of the: Taylor, Grazing 


2, i permittee or ‘Ticensee has no right to. any particular area, of ‘the 


Federal range under the Taylor. Grazing Act or, the Federal. _ 
Range Code and, although historical use is a factor to be -con- 

sidered in the. determination of - grazing privileges, the determi- 
nation of the ‘particular area in which the range user May exercise 


his grazing privilegés . is ‘a matter. committed to the discretion. . 


| ‘the Department__-.---_--------.. agcleuuctuvecenasearces : 
7 3. It. is not unreasonable or arbitrary. to divide an area of the Federal - 
range, formerly..grazed:in.common, into allotments and to require | 


fencing of the allotments. when such action is found “necessary 
to permit: proper eeaven pL the range... ween ee see Sense lol 


‘HEARINGS s 


1. In | a hearing to seteemine an ee from a district range manager’ 8 


HOMESTEADS nas) 
| GENERALLY | . 


‘4, At the expiration. of two. years after the issuance of a cee upon 
the final entry of a. tract: of. land under the. homestead laws the 
entryman is entitled to receive a patent if there is no. pending | 
_ contest or protest against. the validity. of, the entry at that. time, 
| but, in Alaska, where notice of the filing. of final. proof | has not. 
been. published during the: 9-year period, the’ issuance of a patent .. 
will be postponed until after notice has been published and the 
period fc for. ane eens of adverse: claims has expired.-----------~ 


339 - 


340 
340 


- decision in which the appellant alleges that he lias been deprived. ce 
of part of his grazing privileges, the burden is upon‘ the appellant — 
‘to show by ‘substantial. probative. ‘evidence: that his rights have 


. been impaired.-_-.---~.--++-~----+-~-4++--~4------+--+---- : 340 
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HOMESTEADS (ORDINARY)—Continued : Se a am 
| CANCELLATION OFENTRY : ER SES ee ee a “Page: 


oo Where the acts of cultivation performed for all but one year of the. life ae: 
; osvola homestead entry consisted of sowing seed‘on the land without ae 
a disturbing. the native: vegetation, and: where.the entryman failed —— d 
- to apply artificial irrigation to desert-type land, without-which:: .- 
he could not reasonably expect to produce a crop, his effort cannot: » 
be considered. to have been cultivation, and his final. proof is 


~Prperly, rejected and the entry, canceled. _----=----2------- SSBB an |. Sy e 


_ CULTIV ATION . 


oe Cultivation ‘of a Fhomestead entry must consist of acts and be dou in 
--guch‘a manner as to be reasonably calculated to produce profitable 
results, and where the land is arid or‘semiarid’and will not, in a 
‘normal year, produce:a crop without artificial irrigation, cultiva- 
tion which will meet the cultivation requirements of the home- 
-stead law must, of necessity, include: the ‘application of such © 
- amounts of water as may reasonably be ae to Bias Bo 
3 9 eae nie Os NR aS RNR Ne IR el EE Gace Spi Oe 218 © 
2, Where the acts: of cultivation: performed for all but. one year of the pte, 
| life of a homestead entry consisted of sowing seed on the land | 
a without. disturbing the native vegetation, and .where the entry-.. 
: man failed’ to. apply artificial irrigation to. desert-type: land, -with= —~ 
out whieh he could not Teasonably expect to prodite a crop, his 
- “effort. ‘cannot. be considered to have beén. ‘cultivation, : ‘and his. 


| _ final proof, is properly rejected and the entry, canceled. o 218 = 


“AINAL PRO OF 


a, At the expiration of two years after:the issuance of: a . receipt: upon’ Lhe, 
the final entry of a. tract of land under the homestead laws the ~ 
—. -entryman is entitled to receive a patent. if there is no pending con~_— 
test: or: ‘protest: against the validity of the entry. at. that time, but, . 
og dn Alaska, where notice. of the filing: of. final. -proof., has. not been - 
oa _ published: during - the 2-year period, the jissuance. of a patent. will 
-- be‘postponed: until after. notice has been ‘published. and the period ra 


‘= 5 af the ae of adverse: claims has > expired an ee Sees ; 25. eS ae a 


‘SECOND. ENTRY age RE satin Heh, mee Aiea ye WM pape teeing? 


| . ae o homestéad settler he flee a poli quslaent of hie [eeu Gon notice 
| of settlement. can make’a second entry only if he is eligible, to. do oe. 
7 so under the statute regulating second entries__.-...---2 22-2 a 10- 
.. 9, A homestead settler who relinquishes: his: first location notice of. settle. eros: 
_ ment and is otherwise éligible to make a second entry can establish _ 
_ .no rights under his.second settlement. until he files his relinquish-- 
- . ment if he. has maintained his rights under his first settlement up | 
| _ to the moment: of velinguishment”-c22--¥24--22-22 Lt eas 
7 SETTLEMENTS eS ae ok es 


1. A. homestead re who files : a | relinquishment of his iountion: Aotive aa 

. of settlement can make a second entry only if he is cligible to do —- | 
$0. under. the statute regulating second entries. _-----..+------- —670 

2. A. homestead settler who relinquishes his first. location . notice of - 

= *e settlement ne Is otherwise eligible to, make.a,. second. entry. can 
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HOMESTEAD (ORDINARY) —Continued. 
? SETTLEMENTS—Continued 


-Telinquishment if’ he has maintained his rights under his \first 
settlement up to the moment of relinquishment_____.-----..-. 


INDIAN LANDS 
| GENERALLY 


1 The San Carlos Koache Indian Reservation, ‘Arizona, ig isa congressi on- 


a United States did not have to look to the act of June 7, 1924 (43 
- Stat. 475), which authorized the construction of the San Carlos 


Irrigation Project for the benefit of the Indians of the Gila River 
Indian Reservation, Arizona, and others, for authority to acquire — 


lands on the San Carlos Reservation needed for dam and reservoir 


_ purposes. As the United States already owned the lands free and 
clear of any legally cognizable obligation to the Indians, they could 


be and were devoted to the use of the Project by administrative 


RIGHTS-OF-WAY : | 
1. Additionally, the authority granted by the Act of June 7, 1924, to 


acquire rights-of-way for the project would not have limited the 


‘Page 
ee ‘establish: no rights. under his - second settlement until he. files his) - 


ally unconfirmed executive order reserve in which the Indians _ 
have no compensable interest as against the United States. The = 


333 


Government to. acquiring estates in the nature of flowage ease- - 


ments.’ ‘Even: if the. United States had been: forced to look to that — 


Act for authority to acquire the lands in question it coe have 


acquired fee simple @states 10 theme. oocod ee oot Oa a . 


INDIAN WATER AND POWER RESOURCES 
IRRIGATION PROJECTS » 


Te one lands of ‘the ae Carlos Dam + and Reservoir are owned by the 


. As a matter of grace the Indians were fully compensated for them - 
when they were put to use in‘connection with the Project: Ac-. 


LABOR 


United States in connection with the San Carlos Irrigation Project. 


cordingly, under the act of Apr. 4, 1938, 52 Stat. 193 (25 U.S.C. 


sec. 390), the proceeds derived from the granting of concessions | | 


and leases on the lands should be used for the operation and 


maintenance of the San Carlos Perignon ProveGbaissu ewes se 


. WAGE RATES 


“1. Under contract escalation clause providing for partial reimburse- 


ment to the contractor in the event of.increases in wage rates, | 


exclusive of subsistence payments; where new schedules of com- 
pensation paid by the contractor are based upon union agreements 


_ providing for successively higher increments of pay dependent 


333 


333 


upon the increasing degree of remoteness of the work site from 


the union office, and discontinuing. previous arrangements for. 
_ payments of sums designated as subsistence, the new.compensa- 
tion. schedules are deemed to contain a measure of subsistence 
payments, but -are determined also to- require an equitable 


adjustment for amounts that are eligible for reimbursement under - 


‘the escalation: ‘provisions. oh the contract___- shod sides Soe ee es 
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MINERAL LANDS 
GENERALLY | . 

lL Lands within coal leases are considered to be “producible”’ within the. -- 
 - meaning of Rev. Stat. sec. 2276, as amended, where there is:a well-" 
defined and large: deposit ‘of coal outcropping on. the land which — 

-. gan be easily strip-mined from the outcrops. ‘State indemnity oo 

- selections for‘such lands or for any other lands included in the 

“4 leases are B propay rejected. --- ~~ 2-2 ---L-2en ene ena nts 207 — 

LEASES ae: ae o. 8 8 


2. Landé aithin sal eee are éendidered to be “producible” within the ~. 
meaning of Rev. Stat. sec. 2276, as amended, where there is a. 
well-defined and large deposit of coal outcropping on the land 
which can be easily strip-mined from the outcrops. State indem--_ 
‘nity selections for such lands or for any other lands included in - 
_: the leases are properly rejected_-_...---.--.------~----------- ~~ 207 


MINERAL LEASING ACT 
GENERALLY 


> The provisions of section. 21 of the Mineral Leasing Act for the 
leasing of bitumen and bituminous rock or sand do not conflict 
with the oil and gas leasing provisions of section 17 of the act-and 
do not impair the contractual rights of an oil and gas lessee under . 
£ the latter provision, and a protest against such alleged impair- 2 74 
ment. of rights is properly: Gisniiaeed seek se 211: 
2; A-holder of a mining claim located after the enactment of the Mineeal ya 
Leasing Act has no statutory or regulatory preference right to a 
phosphate. prospecting permit simply because some phosphate is 
discovered on his claim; his application for a permit: is.therefore. . 
. subordinate to an application for a permit filed prior to his--~-- 305 
3. Minerals such as phosphate which are subject to disposition under 
the Mineral Leasing Act of 1920 have not been subject, to location. 
under the mining laws since the enactment of that act; in order 
for any claimant locating a mining claim thereafter for minerals 
subject to the mining laws to have any rights to phosphate : 
within his claim, his claim must be validated by a discovery of a 
valuable deposit of a mineral locatable under the mining laws 
...- prior to the time when the land is known to be ‘valuable for a 
-Jeasable mineral or an application for a. permit or lease for a a 
__ leasable mineral is filed... .------2----+~------22------+2--- 305 
LANDS SUBJECT TO. | | | 
‘1 The holder of a valid mining slain located after Feb. 25, 1920, cannot . 
file and maintain an application for a phosphate ‘prospecting 


permit for land in his claim unless he relinquishes his claim or | 
files a waiver of his rights to Leasing Act minerals | in the claim-- — 806 


‘MINING CLAIMS 


GENERALLY 


A A ‘relinquishment “of a latin’ to nad hae is senured eheouglia mis- 
*. representation, fraud, or deceit is void, but a relinquishment — 
- ‘given simply. to avoid facing adverse proceedings by the Bureau — 
of Land Management will be regarded as having been voluntanly —— 
executed, and its slo will not be ee Seen Soi ise 2d 


” Page oY 
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MINING CLAIMS—Continued 
| - GENERALLY —Continned | or. a 
| Page 
9, A holder of a: amining. claim loc ated after the, enactment of the: Mineral oe 
, Leasing: Act has no. statutory. or. regulatory preference. right. tO a | 
Phosphate prospecting - permit :simply . because, some. phosphate 
-is discovered.on his. claim; his application fora permit is-therefore 
a subordinate to an. application fora permit filed prior to his-:.... | 305 — 
es The holder of a valid mining claim located after Feb.. 25,. 1920, can-— _* 
- not file and maintain an application for a phosphate prospecting a 
permit. for land in his claim unless he relinquishes his claim or oe 
files a waiver of ue rights | to Leasing Act minerals | in ee claim. _* 306 


CONTESTS 


1. ‘bb. ‘accordance, with ihe. pertinent pewdlations hotles: of. hewn in 
‘a Government contest must be sent to the contestee in time for 
him: to receive actual or. constructive: notice at least. 30 days in 
advance of the scheduled date of the hearing, and, where such .. 
timely notice is not given, the contestee will not be chargeable | 
_ with failure to appear at the hearing anda decision based upon. | 
+ the hearing from which he 1 was absent will be set aside ee 82 


DETERMINATION OF VALIDITY, 


1. No hearing i is necessary to ideclaie: mining. ‘eladvtia' void ab initio: irhere 7 
“ the records ‘of the Department: show that.at’ the time of” location 
of the claims the land was not open to sué¢h location. — fb 1230 


a 2. Because ‘Congress expressly: limited the éfféct of : ‘proceedings ‘under - oe 


the’ Surface ‘Resources Act, a determination under that act. ‘that 
“a mining claim ‘is subject to” the limitations® and’ Testrictions 
~‘as“to the’ surface resources’ of ‘thé claiti provided ‘in’ séction 4A 
of the act becatise of a lack of a, valid discovery ‘onthe elim = 
‘does: ‘not: ‘invalidate his: claim or operate ‘as res Fudicata * ‘onthe’. -.. 
issue of . discovery in the event of contest proceedings: initiated 
by the United States’or a proceéding brought under section: u Of 2 
“the 2 Multiple 2 Mineral: Peet Agtosnea ser i See 805 
OV ee ee ee ee 
A. To Sonat tite a valid! eee aupon‘s a ica mining: alsin ‘iors Satie , 
: ‘be a discovery on the claim‘of'a lode or vein bearing: mineral:which ._ 
: eid warrant a: “prudent. man in: the expenditure: of his:labor | 
and. means, ‘with a reasonable prospect: of. ‘success; tin developing 
a valuable mine; it is not sufficient that there is-only-a. meagre - + 
. surface showing in veins or lodes which, considered with nowledge . | 
“of the: geology of. the area and of the sticcessful ; thining operations 3% 
By conducted on. adjc coining claims, ‘would. -warrant further exploration | 
in the hope. of finding a valuable ‘deposit. in. a, separate vein. or 
~~ lode at depth_____.__- Sctcfeomectiid ss iba e Sea irene eet ae Sie . 184 
2 Becntise Congress expressly limited the effect of piocsodines: oS 
_ the Surface Resources Act,'a determination under that: act that): 
..,.a mining claim is subject to the limitations ‘and, restrictions. BS) 
_. to the surface resources of the claim provided. in section .4:of the - 
- -act-because of a:lack.of a valid discovery on the claim does: not 
- invalidate his claim’ or operate as res judicata on the issue of — 
discovery in the event: of contest proceedings. initiated. by. the 
United States or a proceeding brought under section 7 of. the | 
Muliple Mineral eae Gt cee ciety =i ace cee - 305 
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“MINING CLAIMS—Continuéd 


oe LANDS SUBJECT TO. 


a Land: which’ has been. classified as ‘suitable for disposition. under the as 
‘Small, Tract. Act is; not open. to location under the: mining laws... oe 


Page - 


- 123° 


2 ‘Minerals such as phosphate which are subject to disposition. under as 


the Miner al Leasing Act of 1920 have not been subject to location 


under the mining laws since the enactment of that act; in’order 


for: any claimant locating a mining claim thereafter for minerals °- 


. subject to the mining laws to have any rightsto phosphate within = __ 
his claim, his claim must be validated ‘by a discovery of a valuable a - 

| deposit: of a ‘mineral locatable under the mining laws prior to the | 
“time when the land is known to be’ valuable for ‘a leasable mineral” -_ 


vor an application’ for a sical or ' lease for a, leasable mineral is 


"MILL SITES _ 


ol ‘The sinking of wells and the construction of substantial improvements | 


‘for the conveyance and utilization of water therefrom in mining ae a 
operations: are. Sumut to jusuty, ‘the use of the land. as & + mill — 


| MINERAL LANDS 


4 {The Sante of ake Taterion i is nok opresiided: Hon olagiitying ‘ined - 
as. chiefly: valuable for small tract. purposes solely because .it is - 


- known to. contain. minerals, and; -where ‘such land.is so. classified, 
.heis under no obligation to.issue regulations providing for mineral 


nese location. -of mineral deposits reserved from. disposition. under. ‘the a ; 
Small. Tract NGL els esl ane ee ies orien a en 


‘MINING occupancy ACT 
GENERALLY. © 


st. The. term. “Gmiprovements”. ‘includes any’ ‘structures of a ‘permanent 


123. 


, ‘nature placed upon land which tend to increase the. value ofland = 
‘but. excludes a house trailer or other mobile property which i is not oa: 


_permanently affixed to the land_ ee cee eee ie 


PRINCIPAL, PLACE. OF. RESIDENCE - 


aa 


. i Where a mining: claimant: resided’ upon an ‘nipatantid mining’ ore __ ; 


for twenty years” ‘or more prior to October: 23, 1962, and con- ; 
“structed thereon substantial improvements, intended to serve as 


the permanent residence of the claimant, but, prior to that.date, 
- moved for a time from the mining: ‘claim’ ‘and rented the improve. Cee 
‘ments to other parties for residential use, the claimant may ieee 
’ found to have been, on that date, a “residential occupant-owner” ~~ | 
of such improvements .as ‘‘a. principal place of residence” within 
the meaning of the act of Oct. 23, 1962, where it appears that the 


- claimant’s removal was for good reason and was not. voluntary, the 


_ evidence shows:that during the entire period in which the:property — | 


savas rented the claimant reserved a portion of it for her own use, | 

>, and there is erediblé evidence that on Oct. 23, 1962, he claimant 
was actually residing.on the claim... .2.22-i02 sen lil : 

2. The term ‘valuable improvements” which ponents paieeal . 


. place of residence,” as used in section 2 of the act.of Oct. 23, 1962, 
must include. a. presently habitable dwelling place, and this. 


a requirement is not satisfied by a one-room cabin which lacks all | 
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- MINING OCCUPANCY ACT—Continued 
= Seer PLACE OF RESIDENCE—Continued ~ 


. Page . 
of the conveniences ‘normally associated with residence, including ee, 
plumbing and electricity, and is suitable only as a shelter from | 
the ee hte big ees eee eae 166 
QUALIFIED APPLICANT | : _ : ee a . 7 


1. Where a mining claimant sestdetl upon all iiripntented mining lain 
_for'twenty years or more prior to Oct. 23, 1962, and constructed 
thereon substantial: improvements, intended. to. serve as the 

permanent residence of the claimant, but, prior to that date, 
moved for a time from the mining claim and rented the i improve- 
ments to other parties for residential use, the claimant may be ~ 

found to have been, on. that. date, a “residential occupant-owner” 

_ of such improvements as ‘‘a principal place of residence” within _ 
‘the meaning of the act of Oct. 23, 1962, where it appears that — 
the claimant’s removal was for good reason and was not voluntary, 
the evidence shows that during the entire period in which the | 
- property was rented the claimant reserved a portion of it for her 
own use, and there is eredible. evidence that on Oct. 23, 1962, 7 
the claimant was actually residing-on the claim_______ a iptakeicesie «68 

2. A . qualified applicant for conveyance of land under the act of Oct. 23, Oo 
-1962, must have been, on that date, a residential ‘oceupant- 

owner of valuable improvements in an unpatented mining claim 
which constituted for him a principal place of residence; and an 
application is properly rejected where it appears that the appli- 
cant’s use of the land applied for has been limited to approxi- 
-mately four months’ occupancy per year and there is no evidence 
that weather or topography or other factor made it practically - 
impossible for him to use the site as a residence during the re- — 

_ maining eight months but, on the contrary, the evidence shows 
that during the eight months the applicant lived as 2 + matter of | 
choice with his children away from the claim__._....--___2_-- (166 

3. A qualified applicant for conveyance of land under the act of Oct. 53, 

1962, must have been, on that date, a residential occupant- 
owner of valuable improvements in an unpatented mining claim 
which constituted for him a principal place of residence, and — 
_where there were: not, on that date, improvements on the land 
suitable for residence, an applicant is not qualified under the 4 
act, and his application is properly rejected__---.----- Suedosee, “One 


MULTIPLE MINERAL DEVELOPMENT ACT 
GENERALLY | 
1. Because Congress ee limited the effect of sibesedlnies under 
the Surface Resources: Act, a determination under that act that 
_ -@ Mining claim is subject. to the limitations and restrictions as 
' to the surface resources of the claim provided in section 4 of the 
act because of a-lack of a valid discovery on the claim does not 
invalidate his claim or operate as res judicata on the issue of 
discovery in the event of contest proceedings initiated by the — 
United. States or a proceeding brought: under section a of the | Sg 
7 i Mineral pevclopmiens odes dues hee Josie  - 805 


ae Co aaa? INDEX-DIGHST. 


NATIONAL PARK SERVICE AREAS 
LAND 
Use 


“1. The act BE ae 12, 1964, osabiahiny (Gaaontande National Park, 


authorized the issuance of renewal grazing privileges i in the Park | 


for a maximum of ten years beyond the termination dates of 
privileges i In existence on. the rte of enactment_.---~------=-- 


NOTICE — 


Page. - 
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2a “In aodpaanee with the pertinent, regulations ‘aotioe of hesting: ina. 
“Government ‘contest must be sent. to the contestee’ in time for 


: 2 him to receive ‘actual or. constructive: notice. at: least. 30 days-in 


advance of the scheduled date of the hearing, and, where such - 
timely. notice is not. given, the contestee will not. be chargeable . 


with failure. to appear at the hearing and ‘a decision based upon 
- ‘the hearing from which he was absent will be set aside-.--__--- 
2. Under the Department’s regulation governing service of documents | 
service by registered or certified mail may be proved by showing ~ 
- that the document required to be served’ could not be delivered . 
to the addressee at his record address because of various reasons — 
_ and, where such constructive service is relied upon, a document. 
“will be considered to have been served at the time of the return | 


_ by. the post office of the undelivered d registered or certified letter _-_ 


OIL AND GAS LEASES 
7 GENERALLY i 


i. Where the Bureau of Land. tir canes has reqitired a State, which | 
filed a: ‘swampland selection, to contest a Federal oil and gas lease ~ 


‘by. establishing. evidence at a hearing as to the character of the 
land at the date of the Swamp Land Act, the Department is not 


limited in ‘its consideration of the State’s application to the sole 
question of the character of the land at the date of the Swamp. 
Land Act, but may also resolve any legal issues which will de- _ 
‘a termine whether title should be approved in the State_....---- . 


82 


82 


148 


| 2. ‘The provisions of section 21 of the’ Mineral Leasing Act for the leasing _ 


of bitumen and bituminous rock or sand do not conflict with the : 
_. oil and gas leasing provisions of section 17 of the act and do not 7 


| impair the contractual rights of an oil and gas lessee under the 


latter provision, and a ‘protest against such alleged impairment of. 


- rights I is properly dismissed_ 
aan APPLICATIONS 


ee ere eee ei ee eee a 


“Generally 


eae es Regulations should be so clear that there is no basis for an oil and gas 


lease applicant’s noncompliance with. them before they are inter- — 


_ preted so as to. deprive him of a statutory preference right to a 


A a a SS a a aS he eS Ne FI et Ne ok ae Ee 


Attorneys-in-Fact or Agents om 


| . aL The regulations requiring. an agent of an offeror for an oil and gas | 


lease to accompany the offer with evidence of the agent’s authority 


to sign the offer in behalf of the offeror will not be applied to reject. 


offers filed in the name of a: person who is indicated in a supple- 


- mental statement to the offer-to be acting as an agent for. another 
person who has 100 percent interest in the lease and offer and is desig- 


211 2% 


293, 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 


Attorneys-in-Fact, or Agents—Continued — . rin 
nated as a. party in interest on the offer form, where the rere 

of the regulations does | not clearly require such evidence when ~ 
the offer is. in the name of the agent as the offeror and signed by 


him as offeror. ‘Also, the agent will not be deemed, unqualified to 


-obtain’a lease in his own name simply because another person is 


to obtain: 100 percent interest in the lease and the other person’sin- 222.” 


terest in the lease and offer is revealed,-in the absence of clear reg- ».- 
cs ulator y provisions Prohibiting such, a Practice. a re aes 


Sole ‘Party. in Interest 


4. When an oil and gas ‘lease offer, filed on a eerae oniy card, con- 


tains the name of an additional party in. interest, and. the required 
statement. of interest, copy. or. explanation” of. ‘the. agreement 


293 


“between the parties, and, evidence of the ‘qualifications of the... 
- additional party to hold such interest are not filed within the 
"time allowed. by the: Department? S. regulations, the offer i is properly fo ty 

SP o Se rejected... 021 20- 2 -. SE ca a et CON a ar Si ct es cate cal 
2 The regulations requir ing a an agen’ of an. giteror for an oil gas lease . 
to accompany. the. offer with evidence of. the agent’s authority: to | 
sign the offer in behalf, of the offeror. will not:be applied to reject’ 
‘offers filed in the name of a person who is indicated in.a, supple: ., eee: 


mental statement to the offer to be acting as an. agent for another, . : | 


_ person who has. 100 percent. interest in the lease and offer and is desig- 

| “nated aS. party in interest on ‘the offer form, where the language — 
of the regulations does not clearly require such evidence when the ~ . 
“offer i is in the name of the agent. as. the offeror and signed by him ~ 

as offeror. | Also, the agent, will not be deemed. unqualified to _ 


vie oe 


_ to obtain 100 percent interest: i in the lease and the ‘other. person’ So 
“interest in the lease and offer is revealed, | in. the: absence of clear ? 

i‘. regulatory provisions prohibiting such. re) ‘practice. _---._- Leer comees tae: 

3. Ag oil and gas lease offer when filed is defective under the regulations we. 

‘when the offeror states that: she is not the sole party i in. interest and. . 

ee indicates that another person, will acquire full interest i in ‘the lease, 
but. does not properly identify the individual. by stating both his: 
given and his. surname; ‘however, the offer may be considered as 


being. cured and Having priority when a. ‘supplemental statement 


is submitted signed by the offeror and the other interested mabe EL 
properly identifying him__.-....-__.-----.--------22 Leu _- 


ASSIGNMENTS OR TRANEFERS | 


1, Where the assignee is a: souperations the seeiioaeas of the eel: 


tion, 43 CFR 3128.6, pertaining to filing of an assignment of 
royalty interests in an oil and gas lease apply only to corporations 


end not. to ite stockholders... 6 oat ee eee 


= CANCELLATION 


1. Where the Bureau. of Land 1 Management has: sequined a State, which 


filed a swampland selection, to contest a. ‘Federal oil and gas 
lease’ by establishing evidence at. a hearing as to the character 
_ of the land at the date of the Swamp: Land.Act, the Department 


| 298 


293° 


Ck. 


INDEX: PEGE ST: 


"OIL AND GAS LEASES—Continuea 
_  CANCELLATION—Continued — LQ 


is. not limited i in its sonsideration of the State’ Ss , application to the 


sole question of the character of the land at’ the date of the Swamp or 


| ‘Land Act, but may also resolve any legal issues which will deter- 

ae * mine whether title should be appr oved in the Staten. 22 | 

2. Land grants até constr tied i in favor of the United States and therefore - | 
any. doubts’ as to the inapplicability of a State grant to lands ~ 
leased for oil and gas purposes: by. the United States .as ‘Federal — 

~ lands, which. would | necessitate the’ cancellation of the lease, — “ 


should be resolved j in favor of the United States... ---. el id a: 
EXTENSIONS | _ ete 


148 


148 


oa Where a noncompetitive oil ‘and gas lessee files an ‘infor mal application _ oe 
for a 5- -year extension and i Is allowed 30 days by the land office to |. 
file a formal application, upon the lessee’ s subsequent appeal a 


from the- land” office ‘decision and the final affirmation of that. 
decision, the lessee will be allowed 30 days from the date of such*. 

final . affirmation | within which to comply « or: to have ‘his lease wet sxe! 

"aes 


declared terminated. eo ee pee Pe ee = ae 
BRET: QUALIFIED APPLICANT - 3 a 


4 The’ fégulations réquiting an. ‘agent of an 1. offeror’ for an . oil and. gas. 


lease to accompany the offer with eviderice of the agent's authority 9° 
~ to sign the offer: in. behalf. of .the offeror..will not be. applied Os 
reject. offers filed in. the name of. a: person who is indicated ina. ‘ 

a supplemental. statement: to the offer to be acting: as an agent for 


: ; , another, person who has. 100 percent interest in the. lease and offer 
-_and:is. designated. asa party.in interest on the offer form,. where 


the: language. of the regulations. does not clearly require such 7 


evidence when. the offer is in the name of the agent. aS. the offeror 


and signed by him as offeror. . Also, the agent will not,be deemed 5 78 


iy - unqualified to’ obtain. a lease. in his own name: simply. because | 


another person is, to obtain - 100 percent: interest in the lease and the 


other person’s interest in the lease and offer is revealéd, in’ the" 


2 absence of clear regulatory provisions prohibiting « such a, ees ee 293 — 


LANDS SUBJECT TO 


ee Where. the Bur eau- i-of aad Mataseuiont I ie fequired: a State, ahich: 


filed a swampland. selection, to contest a. Federal oil and .gas 7 


lease by. establishing. evidence cat a hearing | as to the character 


Swamp. Land. Act, but. may. also resolve any legal issues. which 


will determine whether title should be. eas bee in the. State... : 


PRODUCTION | 


eee ew ee a eR eet ee ag 


of the land atthe date of the Swamp Land Act, the Department - xe 
is not limited in. its consideration of. the ‘State’ s appheation. to 
-the-sole question: of the character of. the: land: at. the date: of the 


ore ‘as ‘applied to € a, gas gall includes the cost. of pipe line ae i 


“tion and’ well: connection which are required before the well can 


be oe . 


Ps a 
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7 om AND GAS LEASES—Continued 
RENTALS _ 


1. An oil and gas lease is sitouineally terminated wnder section 31 of 
the Mineral Leasing Act, as amended by the act of J uly 29, 1954, 
when the rental is not paid in full on or before the due date, even 
if payment is timely and the deficiency is slight__.-_....-_2_.. 


Qe The proper rental payment must be made when due for each oil and - 


_gas lease held, and a deficiency in the rental remittance for one 
lease cannot be cured by an excess remittance in the rental pay- 
ment or the filing fee for another lease or lease OB te aaea ins 


- ROYALTIES i 


1. Where the assignee is a corporation, the requirements of the ening 
tion, 43 CFR 3128.6, pertaining to filing of an assignment of | 
royalty interests in an oil and gas lease apply only to corporations . 


_and not to its stockholders____-----.---.--------- gaccsade die 


TERMINATION - 


1. An oil and gas lease is automatically terminated under section 31 2, 
the Mineral Leasing Act, as amended by the act of July 29, 1954, 


Page | 
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17 


when the rental is not paid in full on or before the due date, even ..°. 


if payment is timely and the deficiency i is eee eC adeee sees 


| UNIT AND COOPERATIVE AGREEMENTS 
1. Under a unit agreement which defines a “producibla well” as ts well 


| capable of producing unitized substances in quantities sufficient to | 


pay the cost of production,” a gas well is not properly held to be 


7 producible where it appears that the prorated costs of connecting ; 


the well to a pipeline for production were not considered in deter- 
mining the cost of production and where it appears that had this 
- cost been considered the well would not at any time have justified 
_ the expenditure of the sum required to connect it and to bring 


“it into Production: sag20 25. noni esse ee se ee | 


WELL CAPABLE OF PRODUCTION 


‘1..The term “producible well” means 3 substantially the same as ; well 


capable of producing in paying quantities’ which, as applied to | 


211 


cae ee 


a gas well, is a well which at the very least is capable of pro- 


ducing in siftiniont quantity. to pay the lessee a profit, though — 


‘small, over operating and marketing expenses, although it. may 
never repay the cost of. drilling the ve bet eee eee ee | 
2. Under a unit agreement which defines a “‘produeible well” as ‘fa 


_ well capable of producing unitized substances in quantities © 
"4 sufficient: to pay the cost of production,” a gas well isnot properly 


held to ‘be producible where-it appears that the prorated. costs 
of connecting the well to a-pipe line for production were not 


110 


considered in determining the cost of production and where it -- 7 
appears that had this cost been considered the well would not a8 


at any time havé justified the expenditure of the’ sum required a 
to connect, it. and to bring it into production..-~---------2-- | 


ee ee cd 


- INDEX-DIGH sr: 


OUTER CONTINENTAL SHELF LANDS ACT 
. OIL AND GAS LEASES: 


: © Page 


de Under. a. unit. agreement: which. defines, a: “producible » well?” Co a 


well. capable - of. producing | unitized. substances in.. quantities : 
_ sufficient to. pay. the: -cost.of production,” a gas well i is not properly . 
_held-to be producible where it appears that. the prorated. costs of 


“connecting the well to a pipe line for production were not con= . 
sidered in determining the cost of production and where it appears ee - 
«that had this: cost been ‘considered ‘the well would not at any’. , 


. ;:time have justified:the. expenditure. of the sum required .to connect - 
' - it and bring. it into. production-_ Jo pees eee poe 


‘PATENTS OF. PUBLIC TANDS- 
. GENERALLY | 


111. 


4 “At the ations of: ‘two years iter ihe ij issuance Biot a. eect upon the a 


final entry of a tract of land under the homestead laws the entryman : 
is. entitled to receive a patent if. there i is no pending. contest or pro- — 
test against the validity. of the entry: at that time, but, in Alaska, 


_ where. notice ; of. the. filing of final “proof has not: been, published 
during. the: 2-year. periods. the issuance. of a patent. will ‘be. post- 
“poned until after notice has been. published. ‘and the period for :the 
filing of adverse claims has (ON DIPCd a vac caus ene e 


EFFECT 


1. Until Sent issues. the Sacietaty of - the Thieor retains faridaiotion 


to inquire, sua sponte, into the validity of an entry, completed :ex- 


-cept:for issuance of ‘the patent, and to.set it-aside for defects’ 


. or mistakes: existing on the date the entryman. met -the: a re- 
nt eat Ot ame eee Re a One Ps ) Ste eeee eae el 


PHOSPHATE LEASES AND cicmeane 
GENERALLY =~ : 


1. Prospecting permits for phosphate. may be allowed only for lands in | 


any. ‘unclaimed, undeveloped area”’ ; therefore, they cannot be 


issued for lands covered by mining claims which have been de-. 


ae 


387 


" terminéd simply to be subject to the limitations and restrictions 


- imposed by section 4 of the Surface Resources Act. after’ a: PEO: me 


ceeding brought under that act_._-.2.._.---------2----2LL--s 


9. The holder of a valid mining claim located after Feb. 26, 1920, conn a 


. fileand maintain an application for a phosphate prospecting permit 
for land in his claim unless he relinquishes his claim or files a 
waiver of his ene to peneine Act eae in a the claim - 


PERMITS: 


1A heider of : a, mining ‘dein teegied ‘atter ‘ie. snaceuont of ie Mineral . | 
- Leasing Act: has. no statutory. ‘or regulatory preference right to 


305 


808 


8 phosphate prospecting permit simply because some. phosphate . | 


zs is discovered on his claim; his application for a permit i is therefore. — ee 
B05 


_ subordinate to an, application for a.permit filed prior to: his____- 


2 Prospecting ‘permits for phosphate: may be allowed..only for lands 


in any - “unclaimed, undeveloped. area”’ ; therefore, they cannot — 


a be issued. for. lands :covered. by mining ‘claiins which have been 


determined simply. to be subject. to the limitations and restrictions x 
Ee imposed by section..4 of the Surface ‘Resources Act. after a. pro- 
ae ae bauer under that hea ea a 
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Ee LANDS By ae ae Re et ee Satie ey eae, 
.GENERALLY | een”, calgeys 
1. A description of public land is legally sufficient if the’ aiid is adequately a 

and accurately. identified in ‘accordance with the public ‘land 
‘ survey system, even though the county in ynichy the land is 
situated is incorrectly designated Sa eee at th ote hee 


CLASSIFICATION 


1. An applicant fae or Salainiand of public iva is aot entitled: as & nantbee 
of right. to-a hearing for determining the’ proper classification -_ 
. of land to which. he seeks con ae ee a ee a el eee my ee 6 Ye 
JURISDICTION OVER . ae ee ee ee ee 


i. Where the Bureau of Land Managenient' has. required a State, which. oo 
filed a ‘swampland selection, to contest a Federal oil and gas °° 
‘ease by establishing evidence at a hearing as to the character 
' of the land at the date of the Swamp Land ‘Act, the Department 
is not limited in its consideration of the’ State’s application to 
the sole quéstion of the character of the land at thé date of the. 
“Swamp Land Act, but may also. resolve any legal issues which. 
will determine whether r title: should be BDErOver in ‘the etate... - 148 


RIPARIAN RIGHTS | 


1. Generally meander lines are not to be treated as stiaatiog ond 
_ . when the. United States conveys a tract of land’ which is shown 
- by the official plat of survey to border on a navigable river the 
- purchaser takes: title up to the water line, but where'it is shown 
that the meander line shown on the plat did not approximate the 
course of the meandered river. and that substantial areas of land 
remained unsurveyed because of error-on the part of the sur= — 
veyor, the purchaser may be limited in his conveyance to those 
lands lying outside the meander line, as shown on.the official plat 
of survey, and lands lying between the original meander line and 
_ the bank of. the river may be surveyed as public lands of. the 3 
| ‘United UT Cc ee ae ee a ae an ea Ne CS Pe macigece 1288 
REGULATIONS | | | 7 
~ APPLICABILITY | a ‘oe 
1. Regulations § should be so Hsct that thera is no eae for an ofl. and 
‘gas lease. applicant’s noncompliance with them before. they are 
interpreted so as to eserves him. of a ‘statutory preference ac 
BG LORS as hot ee ee a a 293 » 
2. The regulations requiring: an socnt of an offeror for an oil and gages 
lease to accompany the offer with evidence of the agent’s au- 
_ thority to sign the offer in behalf of the offeror will not be ap- ~ 
plied to reject offers filed in the name of a person who is indicated — 
ina supplemental statement to the offer to be acting as an agent 
for another person who has 100 percent interest i in the lease and offer _ 
and is designated .as a party in: interest on the offer form, where | 
the language of the regulations does not clearly require such evi- | 
dence when the offer is in the name of the agent as the offeror and 
signed by him as offeror. Also, the agent will not be deemed 
- unqualified. to obtain a lease in his own. name ‘simply because 
another person is to obtain 100 percent interest in the lease and the 
other person’s interest in the lease and offer is revealed, in the - | 
absence of clear regulatory provisions prohibiting such.a practice. — 293 


_ -INDEX-DIGEST 


REGULATIONS—Continued 
INTERPRETATION | 7 


tL Regulations should. be so clear that there is no “basis for: an. 1 ail and ; 
gas. lease applicant's noncompliance with them before they are | 
_ interpreted so as to. deprive him of a statutory preference’ right 


. to a aa AE SRE CD 


“7 RIGHTS- -OF-WAY . 


GENERALLY 


478 


aes, | 


293. 


I. The Dep nant will tet deny. an’ ‘application 1 ‘for: a. Mentor es « Na - 


transport water- from a mill site for use on a mining claim upon | 


7 ‘the basis of a protest. that. the use of the water will deplete the a . 


- underground water available to. agricultural users of such’ water 


ACT: OF FEBRUARY 15, 1901, 


a The: Department’ will not Aeiy an apblleation for a Tenia to. 
_ transport water from a mill site for use on a mining claim. upon — 


_ where it appears that under the water law of the State (California) 

the agricultural users have a remedy at law to protect their © 
. interests; the. Department will not adj udicaté the water rights x 
of the parties. me ghqete seer seerec cone rater netesneen nn geenes . 
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| the basis of a protest that the use of the water will deplete the 


: underground water available to agricultural users of such water 


= where it appears that under the water law of the State (California) ; 


the: agricultural users have a remedy. at law to protect. their 


interests; ‘the Department will not adjudicate the water rights. a 


. _-of the a a ah i 


RULES OF PRACTICE | 
‘GENERALLY : 


A. Under: the “Department's 8. regulation governing service Sof ieeaimaite 


ie : | 


_. service by registered or certified mail may .be. proved by showing 7 | 
that the document ‘required to be served could not be delivered | 
- ‘to‘the addressee. at: his:record address. because of. various. reasons 


.. and, where such constructive service is.relied. upon, a document 


. Sepill be considered*to have: been served ‘at. the: time: ‘of the return: ee 


APPEATS ot 
- Generally - 


a A ‘motion. for. reconsideration ot a desi will ‘be denied where the 

a ee ee eres upon: which the motion: is: based’ are ‘not’ valid or have _ 
~ been” given | full: consideration ‘by thé Board ‘is ‘Srriving in: ‘the: ast 
a So5562: aut ree eg eB spl CPS Reopen oF 


Burden of Proof. 


oo, Where i in Soihathiatig a Suleaet ae a digital aiepatohing a the 
| ~ contractor’ s interpretation ‘excludes any obligation on its part to: 


~ furnish‘‘a single’ ‘set of. B-constants’ for’ calculating transmission 


| “system losses, but concedes that it is required to furnish‘as a part 


“of the system’ an economic dispatch program ‘including water 
2 optimization’ ‘and transmission losses and that one ‘set of: B- 


Sys ere ve 


constants 18 essential for. an accurate consideration ‘of: transmis- - 
: “sion losses, and henes a appears that ¢ one set: of B-constants must 


a by the porte office OF ime undelivered ee or ' certified letter_- oe 82 


49 
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‘RULES OF PRACTICE—Continued | 
- APPEALS—Continued . 


-. the exceptions: is. barred: by ee Telease caus and, will, be 
ns dismissed_.: ss-l255--2 22s. ee ee te ee a a a 
‘ Dade a-contract: for’ the. delivery: of: ‘coment Aap the: Glen - Gasyon bs 


Burden of Proof—Continued 


7 Ge caenistied: in ‘order to ‘complete the system, the sonirectore: : 


Page | “ 


interpretation of the contract requirement is unreasonable, — 


ee precluding the doctrine of contra proferentem, notwithstanding the - 


contractor's unsupported assertion that a trade preenee and es 


precedents substantiate its. interpretation_ Ra See ATER aT ee 7 ; ‘ 95 ues 


: ‘When an appellant has submitted evidence of a. substantial nature te 


- tending to establish’ that rock, within the meaning of. the. speci- - 


fications, was ‘encountered and’ removed, and the. Government - 
” offers little, if. any, counter proof the contention of the appellant 7 
| : must be accepted...- Blea eis eee oe ee eae 


Dismiss al 


; ‘When an appeal to the Director is dismissed for failure to file a daly | 
- statement of reasons, and that decision is not appealed, the party 
has no standing to revivify subsequently in an appeal on another .. 


_ matter to the Secretary the substantive issue involved in 
other case and the decisions below are final. Pere Re 


- A finding that “first category” changed conditions were engountercd 


at the construction site for a pumping plant does not warrant the 


payment of expenses associated either with reasonable delay 


_ associated. with the. discovery of the changed. conditions or for 


: | 7 ‘Soure’ ’ delay (standby) costs. that. may. have been necessitated by ° 
“unreasonable. delay in the issuance of Py ruling concerning . the - 


- claimed changed conditions; therefore, a claim for reimbutsement 


of such expenses and costs will be dismissed__ 22-22 coe i 
‘ Where the exceptions to a ‘Release on Contract” specifically. desig 
-nate.particular claims and: amounts as: being excluded from the: 


349 


70 : 


"499. 


"effect of the. release, a further claim.made thereafter, that. cannot f 
= reasonably: be considered: to. be. within the claim enumerated in. — 


“196 


. Dam and Power Plant, a contractor’s claim for loss of commercial. _ 


‘business or lost profits, attributed to the Government’s failure to. | 


| order cement in accordance with the estimated requirements. set ig - | 
forth in the contract, will be dismissed as s without the iamecions i & 


: ‘ 5 a 2 ~~ 


. | _-. 866° 
. A construction, giGaceee disputed a contracting officer’ S ; requirement 


that “Tine Construction” classifications and pay scales be: applied | et 


““ to workmen who assembled and erected steel transmission line 


_ towers, contending that it would be proper to utilize “Tronworker, 


_. structurals’’. classifications. and. pay scales. (workers. in_.the: latter: 
7 classifications . received. lower. rates of pay). | Minimum. wage | 
rates. for both classification types were. incorporated in the. con- — 
-. tract under. the Davis-Bacon Act. The Department of Labor’ 


“és upheld. the contracting officer’ 8 ruling after. considering the matter 

_ on two occasions and holding a, hearing as. part ofits second re- 
_ “view; in addition, . the. contractor. asked for, and ‘received, coh- 
| ~~ sideration, (and reconsideration) of the dispute by.. the Comptroller 


a PRIVATE CONTESTS- 
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‘RULES OF PRACTICE—Continued 
ae - APPEALS—Continued 
2 . - Dismissal—Continued see 3 


General of ‘the. United ‘istes, The Compiroller. Caen: also | 
“ coneluded - that the contracting, officer’ s classification action was _ 
- correct. In such circumstances, the: Board declined. to’ exercise a 
‘jurisdiction over an appeal involving the same matter, referred to 
it under the “Disputes” clause’ of the contract, and. entered-an’ ~~ a 
~ order of dismissal..-.-.-----+---+- ee eee PianNe | Han a Gharane a 868 


Standing to Appeal 


ae 1. When an. appeal to. the Director! is digrnisesd for failuré to file a timely. 
statement. of reasons, and that decision is not appealed, the party 
has no standing to revivify subsequently in an appeal on: another 
_ matter to the Secretary the substantive issue involved in the other _ 
: “case and the decisions | below areal ote ke aa te 70. © 
HEARINGS 


1. In accordance with the pertinent regulations notice of hearing ina | 
- Government contest must be sent to the contestee in time for him — 

to receive actual or constructive notice at least 30 days in advance 

of the scheduled date of the hearing, and, where such timely _ 

notice is not given, the contestee will not be chargeable, with. | 

failure ‘to appear at the hearing and a decision’ based upon the iar 
. “Spesenas from which he was absent will be set aside_-__- cetes sees = : 82 
~ oh An applicant for or claimant of public land is not entitled asa matter’ 
| Of right to a.hearing for determining the proper classification Off cns S25 
~ land to-which he'seeks titles (2.22220 uw ot eee 123 
oS 3. A request for hearing. will be denied where no facts are ed which; ae | 


: Pago. ae 


_if proved, would warrant. the granting of the relief sought....- 123. i | 


4 Where the Bureau of Land Management has required a State, which : 
. filed a: swampland selection, to contest a Federal oil and gas lease 
a establishing evidence at a hearing as to the.character of the 

_ land at the date of the Swamp Land Act, the Department i IB OG: Ove 5 
__. limited in its consideration of the State’s application to the soles |= ~ 

“ -question of the character of the land at the date of the Swamp 

_ Land Act,. but may. also resolve any legal issues which will de- = 


termine whether title should be approved in the State: .--2_2: en 148, - a 


Pas A, hearing need not be held to determine-:the propriety of a survey.of; 9 
btn “lands as ‘public lands of the United States. where the protestants © es 

- against such survey fail to. support. their protest: with evidence - 
a or the proffer. (Or. evidence tending to. show ‘error in the. supposed a. 

a : facts relied‘ upon by ‘the Bureau of Land Management asthe basis ~~ : 

for the. abe rec ae Bo ee 281 


aa 1. - Where ‘he. Bureau of Land’ Management has required: a, State, on 
o filed a swampland selection, to contest a Federal oil and’ gas lease | 
fait by establishing: evidence ata hearing as to the character of the land. = 
: cat the date of the Swamp Land Act, the Department i is not limited eae 
7 Sin, its’ consideration of the State’ s: application to the sole question 
of the character of the land at the date of the Swamp Land Act, | 
or ee but. may ‘also:resolve any legal i issues which will determine whether 
ae title should be approved in the State. --------2---------+------ 148 
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RULES OF PRACTICE—Continued 
| SUPERVISORY AUTHORITY OF SECRETARY 


. Page 
1, Until patent issues, the Secretary of the Interior’ retains: jurisdiction a 


to inquire, sua sponte, into the validity of an entry, completed _ 


except for issuance of: the patent, and to set it aside for defects 


OF mistakes existing - on the date the entryman met the final . : 
387 


| requirements. 25-0 c-0 cob neec oes oeeuee eecice meeee osewee 


SCHOOL LANDS | 
INDEMNITY SELECTIONS 


a ‘Lands within coal leases : are > considered to be‘ ‘producible” within the 
meaning of Rev. Stat. sec. 2276, as amended, where there is a well-. 
defined and large deposit of coal outcropping on the land which can | 


be easily strip-mined from the outcrops. State indemnity. selec- 
tions for such lands or for any other lands included in the leases 
/ are properly Tejeciedin doc oo Soe adc LSet ape? is 
SECRETARY OF THE INTERIOR | : an 

1. The Secretary of the Interior is authorized, ands is under a duty, to 
- consider and. determine what lands are public lands, what public 
lands have been or should be surveyed, and what public lands 

~ have been. or remain to be disposed of by the United States, and 
_-he has the authority to. extend or correct the surveys of public 
lands as may be necessary, including the surveying of lands 
omitted from Garlie® SUTVEyS 22 eee seo eee 


SMALL TRACT ACT 
CLASSIFICATION ©. . 


i. ‘Land which has been slascified: as suitable foie disposition weer (s | 
Small Tract Act is not open to location under the mining laws_- 


207 


280 


123 


. 2. ‘The: Secretary of the Interior is not precluded from classifying land’: -: 


as Chiefly valuable for small: tract purposes solely because it is 
~ known. to contain minerals, and, where such land is so: classified, : 
' he is under no obligation to issue regulations providing for mineral: 


- location of mineral: deposits : reserved fromm Gspos tien under the 
Small Tract Aho ce a ee aes ee ee es Pune 


BA classification of: ‘public land as. suitable for ais oda ad the @ Small 
Tract Act will not’be disturbed in the absence of substantial posi- 
tive evidence that. the classification is erroneous - -- gees ee. 


“STATE GRANTS” 


123 


(123 


LA selection made i in behalf of thé State of Louisiana under the Tigger’ ms 


: Improvement Act of Sept. 4, 1841, prior to the Swamp Land ‘Act 


_ of March 2, 1849, but approved thereafter, is. “eonsidered ‘as 
7 appropriating the land. and. precluding the grant of swamplands 
to the State under the 1849 act, and a ‘subsequént relinquishment 


of the State’s claim under the 1841 act many years later cannot . — 

: effectuate the grant under the Act of 1849 or the general Swamp 
.,Land Act of Sept, 28,1850, since they are-grants in praesenti., — , 
‘operating upon facts. ag of their dates. of the enactment, and do 


- not apply | to facts which have changed after their enactment...._- 
2. Where the Bureau of Land Management. has required a. State, which 


filed a swampland selection, to contest.a Federal oil and gas lease | 


by establishing evidence at a hearing as to. the character . of the 
land at the date of the Avamp Land Act, the Debertiment is not 


6148 5 


INDEX-DIGEST 


STATE GRAN TS—Continued 


477 


a . re 
BA hee ees 


_ limited in its consideration of . the State’ 's application to itis sale 2. 8 


- question of the character of the. land at the date of the Swamp 
‘Land .Act, but may also resolve: any legal issues which will de- 
termine whether title should be approved in the Btatesss<s4c-e8 


3. Land grants are. construed i in favor of the United States and therefore 
any. doubts as to the inapplicability . of a State. grant to lands — 


leased. for. oil, and gas purposes by. the United States. as. Federal 


ade which. would | necessitate the cancellation ‘of the lease, 
should be resolved in favor of the United States: ...-- Sees eee | 


148 


148. 


ie As selection filed by. the State of Alaska for lands granted to it by the. 


Statehood Act which is accepted by the land office and posted. on _ 


the public land records segregates the land from all appropriations i‘ fe 


‘based on. settlement and location so long as it remains of record, 
despite the fact that the selected land was in a withdrawal at the 
‘time the State filed its selection. pata elie ane Seeadw ace 


ee While i in general an application or selection filed a ‘State for land | : 


_ while it is withdrawn is invalid and does not become valid upon 
"revocation ‘of the withdrawal,. the rule against premature filing 
was adopted for administrative convenience and to insure equality 
: of opportunity to file and where these considerations: are not 
pertinent, ainendments to a ‘premature application filed by the 
State during . a statutory preference-right period and thereafter 
‘may be accepted as reaffirmations of the original filing and 
treated as though the State had refiled its original application | ait 
the time of the amendments.______......-.-22-2.2L---L eee 


STATUTORY CONSTRUCTION. 
GENERALLY. | 


J. Land grants are ree in eevee of ths United Since ana fhesetane : 
any doubts. as-to the inapplicability of a State grant. to lands 


_leased for oil and gas purposes by the United States as Federal 


lands, which would necessitate the cancellation. of the lease, 


should be resolved i in . favor of the United Siaieso rece uaa 


‘SURFACE. RESOURCES ACT. 
GENERALLY © | : | | 
1. Because Congress. eee limited. the effect of : proceedings conelen 


148 


- the Surface Resources Act, a determination under that. act. that 4 


.@ mining claim is subject to the limitations and restrictions as to 
the surface resources of the claim provided in section 4 of the act 
-because of a lack of a valid discovery on the claim does» not 
‘invalidate. his claim or operate as res’ judicata on the issue of 


2 discovery in the. event of contest proceedings © initiated by. the 
United States or a proceeding brought under. section 7 of the | 
~ Multiple Mineral Development. Acts: 2. ete ee a | 


Z 2. . Prospecting permits for phosphate may be allowed ale for lands in any 


- “unclaimed, undeveloped area”’; therefore, they cannot be issued 
for lands covered by mining’ sedans which have been determined - 


simply. to be subject to the limitations and restrictions imposed 
by section .4 of the Surface Resources Act after. a proceeding 
brought under viet act. -----.—4 Shee SiGiqiuieewiecwws 
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SURVEYS OF PUBLIC LANDS Gna e 
gg GENERALLY 7 ue Page 
[AD description’ of public land is Yégally. suifidient if the and is “ade | 
quately | and accurately’ identified in ‘accordance with” the public 
“land survey systemi, éven. though the county” in ‘whith the land = 
“is situated is incorrectly | designated. ~_.~ See See Te eS eee —., 128 
2. The Secretary of the Interior is. authorized, and i ig ‘under a duty, to > 
, consider and determine what. lands are public lands, what public i 
“lands have been. or should be surveyed; and what public lands 
“have been ‘or remain to. be disposed of by thé United States, and 
“he has ‘the, authority to. extend or. correct, ‘the surveys of public - 
“lands as® may be necessary, including | the surveying, of lands — et 
, omitted from ‘earlier surveys__.--—-, elie aia wie antenatal — 280 — 
8. Generally meander lines are. not to. be treated as boundaries, and 
“when the United States ‘conveys a tract of land which is shown. 
by the official. plat’ of survey to border. on .a navigable river the | 
i purchaser takes title upto the “water line,. but where ‘it is shown. 
_ that the meander line shown on the plat’ did not approximate the — 
course. of the meandered river and that substantial - areas of land 
a remained unsurveyed because of’ error on the part of the. sur- | 
—-veyor, the purchaser may be limited in his conveyance, to those 
| lands lying outside the meander line, as shown on ‘the: official plat 
"of survey, and lands lying between the original meander line and 
. the bank of the river may be surveyed as public lands of the : 
United States. eee eee ee eee Sees POST 
: AUTHORITY TO MAKE _ 46 GS, 


ed Fe ‘The Secretary of the Interior is aipotied: aa is under’: a. duty, to ae 
| consider and determine what lands are public lands, what public . — 
=lands have been or should be surveyed, and what public lands. - 
_. ‘have been or remain to-be disposed of by the United States, and 
he’has the authority to extend or correct the surveys of public 
‘lands’ as may ‘be. necessary, including the eurveying | ‘of lands 


. omitted from earlier pape ea aie eG ceded ieee: eeUKe 4 | 


| SWAMPLANDS 7 , ek 
1, A selection made in behalf of the State of pouisine under the Internal 7 
‘Improvement Act of Sept. 4, 1841," prior tothe Swamp Land Act | 

of Mar. 2, 1849, but: ‘approved thereafter, is:considered as appro- 

--priating the land and. precluding: the grant of swamplands to the 

-State under the 1849 act, and a ‘subsequent: relinquishment of 

~the State’s. claim under the 1841 act many years later cannot 

~~ effectuate the grant under the Act of 1849 or the general Swamp 

- Land Act of Sept: 28, 1850, since they are-grants in -praesenti 

-, operating. upon facts as of their dates of the enactment, and do 


. not apply to facts which have changed after their enactment__-__ 148° _ 


“2. Where the Bureau of Land Management has required a State, which. . 
s . filed a swampland selection, to contest a Federal oil and gas lease 
2 by: establishing evidence at. a*hearing as to the character of the 
‘land at the date of the Swamp Land Act, the Department is. not 
- limited in its consideration of the State’s application’ to. the sole 
_ question of.the character. of the land at the date of the Swamp 
Land Act, but may also resolve any legal issues which will deter- 
| mine whether title should be yeppreved? in the pubieoreesesest 148 
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WATER AND WATER RIGHTS © | 
GENERALLY ‘ 


an tes The Dapeenent will ‘not fieage an sopieaion for a cen ay to : 
_ transport water. from. a mill site for use on a mining claim upon — 


the basis of a: protest that the use of the water will deplete ‘the 
. underground. water. available to agr ‘icultural users of such water 


: where it appears that under the water law of the State (Cadifornia) : 


the agricultural users have a remedy. at law to protect their 
interests; the Department will not ‘adjudicate the water rights of 


"ANG partles a, tao ee oe ae le ee ie = 
2A provision in an act of. Conese giving the Souretary power ane) ‘direct | 
an. exchange of. mainstream Colorado River water for Gila River 


water. with Arizona users and to offer the Gila River. water so 


obtained to N ew Mexico users. would not be in conflict with rights - 


~ of Arizona and New Mexico as fixed in. Arizona v.- California___- 


3. While. New Mexico may not divert;. water. from: the Gila. River. in. 


_ @XCess of the quantities - decreed thereby without violating the 

_ Arizona v. California Decree, the United States i is not restrained 

_ by that decree from acquiring and disposing of such water.____. 

4. The Congress possesses constitutional power to authorize a reclama~- 
tion project involving the allocation and apportionment of tribu- 

tary water of the Colorado BAveL: as well as of the mainstream of 

WAG TIVGl 26000 Sh Done ee ee ee eee ee 

5. Having lawfully acquired Gila River water, the United States can, 
at the direction of Congress, dispose of the water, through ex- 


change, as part of a federal reclamation project_.-~_- ate ie eit ak | 


WITHDRAWALS. AND RESERVATIONS 
GENERALLY 


1. A selection filed by the State of Alaska for ene granted to it. by the 
Statehood Act which is accepted by the land office and posted on 


the public land records segregates the land from all appropriations — 


based on settlement and location so long as it remains of record, 
despite the fact that the selected land was in a withdrawal at the 
time the State filed its selection - Cu Niet wwe Geer eee ewe 


WORDS AND PHRASES : 
1. The term “producible weil’? means substantially the same as “well 
| capable of producing in paying quantitiés’ which, as applied to 
a gas well, is a well which at the very least is:capable of producing 
in sufficient quantity to pay the lessee a profit, though small, 
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Page 


172 


252 
253 
258 


253 


over operating and marketing expenses, aliBough it may never | 


. repay the cost of drilling the well...2_-2-2 ee 

-. 2. The term “cost of production,” as used in a particular unit agreement 
and as applied to a gas well, includes the cost of pipe line. con- 
-struction and well connection which are neque before the well 

can be produced__..2..-.._-2 2-2 eee 

3. Lands within coal leases are spastic to be “producible” wih 
the meaning of Rev. Stat. sec 2276,: as amended, where there is a 


_ well-defined and large deposit. of coal outcropping on the land 


which can be easily strip-mined from the © outcrops. State 


indemnity selections for such lands or toe any other lands included — 


in the oe are properly PG)OCted see hecewaceaues bees oes 


110 


110 
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WORDS AND PHRASES—Continued 


- Page 


4 The term “improvements” includes any structures of a ere us 


nature placed upon land which tend to increase the value of land | 
‘but excludes. a house trailer or other mobile property which i 1s not a 
fe, - permanently. atixed: 10 the land 27h. ee ee ee , 

* oy The term “assignment” as used in the act of Mar. 28, 1908, applies 


to a transfer to a corporation of the rights of a desert land entry- 


man to enter upon the lands and remain in effective control 


~ thereof and to grow and harvest crops thereon: 08 the benefit 
‘of the corporation pn ess ip ae a irae Se ety ce RIL nr ie a ato ee eee iS. 


6. ‘The terms “assignment,” “hold” and “otherwise” as used in section . 


-'T-of the act of Mar. 3, 1891, are words of broad signification and 


their precise meanings depend on the context in L which they: are a 
886. 
he A corporation which has acquired actual possession, the’ right - | 


: ~ actual possession to more than 320 acres of desert land ‘ ‘holds’ 


“such acreage within the meaning of the prohibition of section ao 


of the act of Mar: 3, 1891. -~.-.---=-~-+~--+---i--t-- aaa, 
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